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SUPREME COURT OF APPEALS 
OF WEST VIRGINIA. 





CHARLESTON, JANUARY TERM, 1873.* 





MatrHew Harrison Executor or Burr W. HARRI- 


1873. 
SON, DEC’D, PLT’F IN THE ACTION, PLT’F IN ER- Jenmery 


ROR AGAINST THE FARMERS’ BANK OF VIRGINIA, 
DEF’T IN THE ACTION, DEF’t rn ERROR. 


Decided January 27th, 1873. 
SYLLABUS. 


° 

H. Residing in Virginia, draws orders on the 2nd Auditor of the State, 
for interest due him, in favor of the Cashier of a Bank in Rich- 
mond, who collects the amount, and deposits the same to the credit 
of H, as so much cash or dollars. In an action of assumpsit, 
the common counts are filed; and the defendant files in addition 
to the plea of non-assumpsit, a special plea, alleging that said de- 
posits were made in Confederate treasury notes, and that H agreed 
that the same might be paid and returned to him. HeExp: 





*Notre.—Judge Hotfman was sick and absent at the hearing of a number of 
the cases argued at this Term. 
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Matthew Har- 
rison ex’or of 
Burr W. Har- 
rison, dec’d, 


Vv. 
The Farmers’ 
Bank of Va. 


SUPREME COURT OF APPEALS 


1. That the plea is immaterial, and if issue is joined upon it, and 
found for the defendants, it may be disregarded. 


2. When a jury is waived, and the whole case submitted to the court, 
and a judgment rendered, to which exception is taken, and the 
facts certified to this court, the Supreme Court will review the 
case, and if the judgment is found to be clearly against the law 
and facts, will reverse it. 


3. The Bank having filed pleas, introduced evidence, and made its de- 
fence, upon subjects other than the absence of demand, and the 
issue found upon the facts proved, for the Bank, and judgment 
rendered accordingly, cannot make the objection in an appellate 
court for the first time, that no demand was proved in the court 
below, no defence having been made there upon that ground, and 
demand before commencement of suit being averred in the decla- 
ration. 


Boggess, Price and Dennis, for Plaintiff. 
Snyder and Mathews and Mathews, for Defendant. 


PAULL, JUDGE: 


This is an action of assumpsit brought by the Plaintiff 
for the recovery of $2,880, being the amount of deposits 
made with the Defendants by the Plaintiff’s testator: 
said Defendants being, at the time when said deposits 
were made, a corporation, doing business in the city of 
Richmond, Virginia. The ordinary Common Counts for 
money paid, had and received, &c., constitute the decla- 
ration. In addition to the plea of non-assumpsit, the 
Defendants file two special pleas, one of which is found 
in a former record of this case, and the other in the rec- 
ord now before the Court; the only difference between 
the two being, that the latter alleges not only that these 
deposits consisted of the Treasury notes of the Confed- 
erate States, but that Burr W. Harrison, (PI’ff’s testator) 
agreed with the Bank at the time of said deposits, that 
they should be paid and returned in the same kind of 
money—both pleas alleging that said notes were an ille- 
gal currency. Are these pleas taking them as true, suf- 
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OF WEST VIRGINIA. 


ficient to bar the Plaintiff’s action, is the first question 
arising upon this record. The first plea alleges no 
knowledge, even, much less any agreement on the part 
of Burr W. Harrison, in relation to the character of the 
deposits, that were in the Bank, and however vicious, or 
illegal may have been this currency, the plea does not 
allege that he even knew the fact, or had _ the slightest 
connection with it in any manner, or for any purpose 
whatever: the plea is manifestly immaterial. 

The second plea goes farther and alleges that he agreed 
with the Bank, that these treasury notes, so deposited 
might be paid and returned to him. This plea thenraises 
the question, whether an agreement by an individual 
made during the late civil war, in the State of Virginia, 
or in that part of it rather, which was known and re- 
cognized at the time as in a state of disloyalty to the 
General Government, and where the parties were then 
residing, by which he agreed to receive Confederate treas- 
ury notes in discharge ofa debt due to himself, will now 
bar a recovery of that debt in the courts of this State. I 
think it will not. This identical question was before the 
Supreme Court of the United States, in the case of 
Thorington vs. Smith 8th Wallace, page 1. In that case 
a vendor filed his bill in the court below in the State of 
Alabama, to enforce his lien for the payment of the 
purchase money for land sold, for which in November, 
1864, the defendants had executed their note to the plain- 
tiff for $10,000. The answer of the defendants set up 
by way of defence, that this contract was made in that 
portion of the State, where the authority of the United 
States was excluded, and the only currency in use consisted 
of Confederate treasury notes, issued by the Confederate 
Government. On the hearing it was proved that it was 
agreed and understood that the note should be paid in 
Confederate States treasury notes. This case coming 
before the Supreme Court, Chief Justice Chase, deliver- 
ing the opinion of the Court, said the first question is 
this, “can a contract for the payment of Confederate notes 
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made during the late rebellion between parties residing 
within the so called Confederate States, be enforced at all in 
the courts of the United States.” Thus, this question, 
which has given rise,to no little difficulty to the judiciary 
of this, and some other States, was fairly and fully before 
the Supreme Court of the country, its highest tribunal 
established by that government, against which the rebel- 
lion was waged, and to aid and sustain which the Confed- 
erate treasury notes were issued; and that court has sol- 
emnly announced its decision, as to their effect upon the 
contracts of parties residing at the time they were made, 
within the insurrectionary territory, and subject to the laws 
and the power of that government under which they lived. 
Our peculiar form of government, complex in its char- 
acter, and embracing the true relations of the States to 
the National authority, as well as to each other, has from 
its origin given rise to a variety of questions, some of 
which have been of the gravest nature, never settled by 
the Courts, nor satisfactorily decided in the intelligent 
convictions of many of the wisest and best citizens in 
all sections of the land. What those questions were, 
and how their agitation finally led to a-civil war unpar- 
alleled in its dimensions in history, I need not speak of. 
It is known to us that the rebellion broke out in the 
Spring of 1861, and in a very short space of time, es- 
tablished another government over a very large extent 
of territory, and over twelve millions of people, where 
for four years the authority and laws of the United States 
were almost entirely excluded. The people of this gov- 
ernment established for themselves a currency, in which 
to carry on the ordinary transactions and commerce of 
life, as also courts of justice, and all other civil and po- 
litical institutions, requisite to secure private interests, 
and to maintain the order and peace of public society. 
The lawful government was wholly unable to extend its 
care and protection over that people, for years, and 
it became absolutely necessary for them there- 
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ore to provide for themselves all the necessary appli- 
ances of civil institutions, as well as a currency, for their 
comfort and welfare. This rebel government therefore be- 
ing in the possession of such ample power was certainly a 
government de facto, to whose authority it was prudent for 
its citizens to submit. It seems to me now to be required 
by every principle of propriety and of reason, that the 
courts of the land, respect the validity of the transactions 
and contracts of that people growing out of their civil 
and private relations during that period, and not de- 
signed to aid in maintaining the rebellion. To hold 
otherwise, we can imagine at least, might disturb the 
private and domestic relations of an entire community 
for no purpose, and to effect no good. Though any im- 
minent danger of this kind has passed away perhaps, yet 
the principle remains the same. This scems™to me a 
most reasonable doctrine as applicable to the de facto gov- 
ernment able to maintain its authority. In full confir- 
mation of their views. Judge Robertson, in Hildreth’s 
Heirsvs. McIntire’s devisee, 1. J. J. Marshall, p. 206, says 
“when the government is entirely revolutionised, and all 
its departments usurped by force, or the voice of a majority, 
then prudence recommends, and necessarily enforces obedi- 
ence to the authority of those who may act as the public fune- 
tionaries ; and in sucha case, the acts ofa de facto executive, 
a de facto judiciary, and of a de facto legislature must be re- 
cognized as valid, But this is required by political ne- 
cessity. There is no government in action, excepting 


Q 


the government de facto; because all the attributes of 


sovereignty, have by usurpation, been transferred from 
those, who had been legally invested with them, to oth- 
ers, who sustained by a power above the forms of law, 
claim to act, and do act in their stead.” This striking 
picture of the true state of things in the south, was 
drawn by this eminent jurist before the war, in a time 
of profound peace, indicating the duties, which prudence 
dictated to its inhabitants, and the propricties, judicial 
and otherwise, to be observed in regard to their condition. 
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It is not strange, considering, as I have before intimated, 
the subtle and difficult questions springing from our com- 
plex system of government before the war, and the still 
more difficult and intricate questions springing from the 
changed relations and attitude of the insurrectionary 
states, and from the wreck and overthrow of their gov- 
ernments by civiland military force, since the war, and the 
many and tremendous evils which have followed ; it is not 
strange I say, under these circumstances, that with such 
a burden of difficult, novel and unprecedented question, 
to which the history of the law and of civil government 
no where else presented’ any parallel, pressed upon the 
attention of our courts, they should not have found for 
them, in every instance, the proper solution. I am 
aware that the doctrine upon this subject is different 
from that presented in the cases of Brown vs. 
Wylie, 2, W. Va., 502; and fCalfee, Adm’r vs. Bur- 
gess, 3, W. Va., 274. But the absolute necessity of 
a people submitting to the authority of a government, 
which they cannot resist, and of providing the requisite 
means of securing ther subsistence, their welfare, and all 
their private domestic, and civil interests, which is the 
inherent right of all men, lead us to respect their trans- 
actions and contracts, not designed to aid the accom- 
plishment of a wrongful object; while on the other hand 
for the Courts to withhold this respect, is adapted at 
least to throw all their affairs into hopeless confusion. 
The doctrine thus held simply effects good, and avoids 
evil. This is not in my judgment, a question of loyalty 
or disloyalty, and involves no consideration of guilt or 
innocence, or of any treasonable or illegal purpose of 
any kind, in the conduct of the parties. A different 
view of the act of the parties under similar cireum- 
stances, leading the Court, in the cases referred to in 2 
and 3, West Va., to attach to the act an illegal and im- 


moral character, naturally and properly led to a different 


decision. 
The government of the United States was assailed by 
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all the power of the Confederate States; the power of 
their central government, says Chief Justice Chase, was 
recognized as supreme in nearly the whole of the terri- 
tory of the States confederated in insurrection. The con- 
sequences necessarily following from this actual suprema- 
cy of the insurgent government are stated in the con- 
clusion of his opinion where it is said, “they, (that is, 
contracts stipulating for payments in the currency of the 
Confederate States) are transactions in the ordinary 
course of civil society, and, though they may indirectly 
and remotely promote the ends of the unlawful govern- 
ment are without blame, except when proved to have 
been entered into with actual intent to further invasion 
or insurrection. We cannot doubt that such contracts 
should be enforced in the Courts of the United States, 
after the restoration of peace to the extent of their just 
obligation.” These views given by the Supreme Court 
of the United States interpreting and administering its 
Constitution and laws, may very safely and properly in 
this instance be adopted by this Court. 

Other cases might be cited, but it is deemed unneces- 
sary to extend this opinion any further on this point. 
The special pleas in this case are immaterial, and even if 
proved, would avail nothing. 

Upon these pleas, and the facts proved, which are 
certified to this Court, the Circuit Court, to which the 
whole case was submitted, rendered judgment for the 
Defendants, and to this judgment the Plaintiff excepted, 
and the question is thus presented : was this judgment in 
accordance with the law and evidence ? 

A jury being waived by the parties, the whole case 
was submitted to the Court, which then discharged the 
functions of a jury, in weighing and considering the evi- 
dence, and “having maturely considered its judgment to 
be given in the premises,” was of opinion that “the is- 
sues were for the Defendants,” and the case is before 
this Court, as upon a motion for a new trial: all the 
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facts in the case are certified, not the evidence, to this 
Court, and on the clear and express authority of the Su- 
preme Court of Virginia, as found in the case of Slaugh- 
ter’s Adm’r vs. Tutt, 12 Leigh 147, when this has 
been done, the revising Court having the same lights, 
and acting upon the same data as the inferior Court, may 
draw its own conclusions of law upon the facts, as fully 
as the Court below. Judge Allen says, “if the Appel- 
late Court has the same lights and proceeds upon the 
same data as the jury and the trying Court, there would 
seem to be no sufficient reason, why it should not draw 
its own conclusions, uninfluenced by the judgment and 
verdict.” I may premise here, that no question found- 
ed upon unlawful business or transactions between par- 
ties residing at. the time in different countries at war 
with each other, arises in the present case: the petition 
of the Plaintiff is no part of the record, and the record 
itself does not raise the point, or furnish any facts upon 
that subject. 

I will notice briefly. the facts touching the truth of the 
pleas: The claim of the Plaintiff originates from three 
orders drawn by his testator on the second Auditor of 
Virginia for interest on stocks of that State owned by 
him; which orders were payable to the Cashier of 
the Farmers’ Bank of Virginia; and which orders were 
collected by said Cashier, and deposited by him, as so 
much cash, or so many dollars, to the credit of Burr W- 
Harrison, in said Bank, amounting in the aggregate to 
$2,880; the Plaintiff’s claim is thus clearly established- 
There is no proof even tending to show payment or satis- 
faction of this claim in any way whatever: Is there suf- 
ficient proof of the allegation of the special plea, that “it 
was understood and agreed between the Defendants, and. 
the said Burr W. Harrison, that these deposits were to be 
paid and returned to him in Confederate Treasury notes.”’ 
The language of this plea must be held as meaning an 
express, not an implied agreement, and these are all the 
facts in proof, to-wit ; that during the time of these trans- 
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actions the State of Virginia was receiving these Treasury 
notes in payment of taxes, and was paying out the same 
for the interest due upon her stocks, and that these notes 
constituted the principal, if not the only currency at 
Richmond during that time. These facts do not even 
prove knowledge on the part of Burr W. Harrison, of the 
character of these deposits; he was not so informed in 
the letters he received from the Cashier, informing him 
of the deposits as having been made in cash, or so many 
dollars ; and knowledge on his part of this fact was essen- 
tial to an even implied agreement on his part to receive 
There is no proof in 
the record to show that at the time of these transactions, 
the said Confederate treasury notes were not worth their 


these notes in payment to himself. 


par value in the lawful currency of the country. 

The proof which undertakes to sustain a plea setting 
up an agreement on the part of the Plaintiff’s executor, 
entirely different from any thing appearing on the face 
of the transaction, not according with the information 
furnished to him by the Cashier, and designed to bar the 
recovery of his debt, should be clear, full, and explicit. 
This in my judgment is not its character, and I think 
the pleas are not proved, and that in this respect, the 
judgment of the Cireuit Court was manifestly against the 
law and evidence. 

An objection was made before this Court, which was 
not made in the trial of the case in the Court below, 
to-wit: that no demand was proved to have been made 
Without 
deciding this question, we think the objection comes too 


for these deposits before the suit was brought. 


late before this Court. The declaration alleges that said 
demand was often made; pleas were filed, issues joined, 
evidence taken, the trial had, judgment rendered, and 
no exception whatever was taken at the proper time, 
that there was no evidence given by Plaintiff of, what 
the Defendants now regard for the first time as a material 
fact. This practice, we can readily see, is fraught with 
surprise, and might work gross injustice in many cases. 
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In the case of Taylor vs. Armstead 3 Call 200, the 
Court say that there was no ground for excepting that a 
demand and refusal had not been made in that case, be- 
cause the Defendant by appearing and contesting the 
claim, had rendered it unnecessary, that further proof 
with regard thereto, should be stated in the record. In 
the case of Cook, Sheriff, et al., vs. Hays 9 Gratt 142, a 
similar objection was made for the first time in the Su- 
preme Court of Virginia, as is made in the case before 
us, but the objection was not permitted to prevail, the 
Court saying, “it would be attended with great incon- 
venience and injustice to allow the Plaintiffs in Error 
after making defence upon one ground, in the Court be- 
low, to surprise the Defendant in Error by making an- 
other defence here.” The judgment in the Court below 
is reversed, and judgment entered for the Plaintiff on 
the facts certified in the record, for the amount of his 
debt, and his costs in this Court. This opinion is con- 
curred in by Judges, Moore and Haymond, and is the 
opinion of this Court. 











1. I 











OF WEST VIRGINIA. 


CHARLESTON. 


1873. 
January 
LUDINGTON vs. TIFFANY. Term. 


SamuEL C. Lupineton, PLYF AND APL’T AGAINST 
Huecu Tirrany, JoHN H. HANSBARGER AND 
WALLACE Ropinson, SHERIFF, &C. 


Decided January 27th, 1873. 
SYLLABUS. 


1. Upon a motion to dissolve an injunction before answer of the De- 
fendant, all the allegations of the bill must be taken as true. 


2. When failure of consideration is a defence relied upon against a 
bond, for the payment of money, such defence is an equitable one, 
and the party entitled to make it is not bound to make it, ina 
Court of law—it is at his option, whether he will make such de- 
fence in a Court of law or equity, and if judgment has been ob- 
tained on the bond in a Court of law, it is not necessary to entitle 
him to make his defence in equity against the judgment, that he 
should aver in his bill any excuse, for not making such defence 
in the action at law. 

3. L., in his bill, upon which an injunction has been allowed, avers 
that he and H., jointly purchased a tract of land of T., for $70,- 
000,00, and paid T., the purchase money, and T., conveyed the 
land by deed to L., and H., jointly, and that T., afterwards con- 
veyed by deed one-half of said tract to H., and that afterwards, 
L., executed his bond to T., in consideration that T., then, and 
there promised L., that he would make, and deliver to L., such - 
other deed, and do such other acts as would or might be necessary 

to give L., a perfect title, free from incumbrances, to one-half of 

said tract of land, and T., obtained a judgment on said bond, for 
the use of H. L., after judgment required T., to make to hima 

deed for one-half of said land according to his said promise. _ T., 
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refused to make the deed, and in the meantime T., had conveyed, 
or attempted to convey, by deed of record, his interest in the 
land to his brother-in-law, Held by the Court that under the 
said averments of the bill upon a motion to disolve the injune 
tion before answer filed by any of the Defendants, it was error in 
the Court below to dissolve said injunction. 

Price, Snyder, and Mathews and Mathews, for Appelant, 

9 DRgeer', ) 
Patton, for Appellee. 


HAYMOND, PRESIDENT. 


The Plaintiff in his bill substantially avers that some- 
time in 1863, he and John H. Hansbarger, jointly pur- 
chased from Hugh Tiffany, a tract of land, in Monroe 
county, in this State, adjoining the lands of John Bal- 
lard, and others, containing, about 700 acres, for the sum 
of $70,000.00, which was paid in full: that said Tiffany 
made to Plaintiff, and said Hansbarger, a deed for said 
land, which istof record in the Recorder’s office of said 


commty: that afterwards the said Tiffany made, and de- . 


livered to said Hansbarger, a deed conveying to him, the 
one-half of said tract of land, which is also of record in 
the said county: that in the fall or winter of 1865, the 
said Tiffany came to Plaintiff, and represented to him 
that he was in great want of money: that he had sus- 
tained great loss during the war; and in consideration 
of these representations, and the further consideration, 
that said Tiffany, would make and deliver to the Plain- 
tiff such other deed, and do such other acts, as, would or 
might be necessary to give the Plaintiff a perfect title, 
free from incumbrances, to one-half of the said tract of 
land, he (Plaintiff,) executed his bond to said Tiffany for 
$600.00: that on the ........ day of September, 1867, a 
judgment was rendered in the Circuit Court of Greenbrier 
county, in favor of Tiffany, for the use of said John H. 
Hansbarger, Administrator of John Tiffany, deceased, 
on the said ....... (evidently meaning bond,) against the 
Plaintiff for the sum of $600.00, with legal interest 
thereon, from the 16th day of December, 1865, till paid, 
and costs $7.25; and that Plaintiff would have defended 














ha 
tif 
de 
an 
lai 
(T 
pu 
of 


su 














OF WEST VIRGINIA. 


said suit at law had he known that said Hugh Tiffany, 
had, failed to make him another deed as promised. Plain- 
tiff learning since said judgment was rendered, that this 
deed had not been made, he applied to said Hugh Tiff- 
any to make him the deed for one half of said tract of 
land, and that said Tiffany refused to do so: that he, 
(Tiffany,) has however conveyed the interest in the land 
purchased by the Plaintiff, to his brother-in-law, by deed 
of record in said county: that an execution has been is- 
sued upon said judgment, and is now in the hands of 
Wallace Robinson, sheriff of Greenbrier county, who is 
about to levy the same on the Plaintiff’s property. The 
foregoing is not a literal copy from the bill, but contains 
according to our understanding, after careful.and atten- 
tive reading, the substance of the allegations thereof. The 
Plaintiff verified the bill with his oath. Upon the bill 
and the prayer therein contained, an injunction was duly 
awarded restraining, and prohibiting the said sheriff or 
any other person from further proceeding to collect said 
judgment. At March Rules, after the filing of the bill 
of injunction, a decree nisi against said sheriff, and Hans- 
barger was taken, and at April Rules thereafter, the bill 
was taken for confessed in the clerk’s office, and the 
cause set for hearing, as to said sheriff, and Hansbarger, 
and continued as to Tiffany, upon whom process does 
not seem to have been served. Ata Circuit Court of 
Greenbrier county in which said bill was filed, and pend- 
ing, held on the 8th day of April, 1871, the motion of 
the Defendants to dissolve the injunction awarded in the 
cause for want of equity in the bill, was argued by coun- 
sel, and the Court on consideration thereof dissolved the 
injunction, as of that day, with costs and damages against 
the Plaintiff. From this decree the Plaintiff, on the day 
of its date appealed by executing such undertaking as is 
prescribed by law in such cases. The question, and the 
only question, presented for determination by the Court 
in this cause is, whether the Court below erred in dis- 
solving said injunction on motion, before answer filed, 


Ludington 
v 


13 


1873. 
January 
Term. 


— 


Tiffany. 








14 


































1873. 
January 
Term. 


Tiffan 7. 





Ludington 
v 


SUPREME COURT OF APPEALS 


there being no anwer in the cause. Upon a motion to 
dissolve an injunction, before answer by Defendant ig 
made and filed, all the material allegations of the bill 
must be taken as true, by the Court in considering said 
motion. This has been held by the Court of Appeals of 
Virginia, as may be seen by reference to the case of 
Peatross against McLaughlin, in 6th Vol. of Grattan’s 
Reports page 64. 

Adopting the principle thus established, and proceed- 
ing to act upon it, do the allegations of the bill contain 
sufficient equity to give the Court jurisdiction of the 
matters alleged? and did the Court below, in conse- 
quence of such equity err in dissolving the injunction in 
the absence of any answer. After a careful examina- 
tion of the allegations of the bill, we are of opinion, 
that the bill does contain—in the absence of denial, or 
satisfactory explanation by answer sufficient equity to 
give the Court jurisdiction of the cause, and that the 
Court did err in dissolving said injunction by reason of 
the existence of such equity. The $70,000,00 of origi- 
nal purchase money for said land was fully paid, and the 
Plaintiff executed the bond in question for and in con- 
sideration that the Defendant, Hugh Tiffany, the obligee, 
then, and there promised him, that in consideration of 
said bond he, (said Hugh Tiffany) would make, and de- 
liver to him, such other deed, and do such other acts, as 
might be necessary to give the Plaintiff a perfect title, 
to one-half of said tract of land, free from incumbrances. 
Tiffany when the bond became payable brought suit for 
its recovery, for the use of another, against the Plaintiff, 
and promptly recovered a judgment for the full amount of 
the bond with costs. The Plaintiff learning that said 
Hugh Tiffany had made a deed to Hansbarger for one- 
half of said tract of land, and that he had not madea 
deed to him for one-half, applied to Tiffany for such 
deed, and he refused (so far as the bill shows) without 
explanation. But in fact, according to an allegation of 
the bill he had conveyed or attempted to convey by deed 
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in violation of his promise so made to the Plaintiff, said 
half of said land, to his brother-in-law, and put it out 
of his power perhaps, to comply with his said promise to 
the Plaintiff. The Plaintiff contracted for a considera- 
tion for said bond. He has received none. The 
said Hugh Tiffany refuses to grant the consideration, 
and perhaps may be unable to do so, on account of his 
wrongful act, in conveying his interest in the property 
to his brother-in-law. Still he insists upon having from 
the Plaintiff the full amount of said bond. This it 
seems to us is contrary to equity and good conscience, 
as the case is presented by the bill. Tiffany regarded it 
necessary, and proper to make Hansbarger a deed for 
one-half of said land, after the first deed was made, and 
both Tiffany, and Plaintiff by their contract, and acts at 
the date of said bond, considered an additional deed to 
Plaintiff, for one-half of said land was, or might be nec- 
essary, to give Plaintiff a perfect title thereto, free from 
incumbrances, &c. It is argued by Appellee’s counsel, 
that it is unnecessary for Tiffany to make said addi- 
tional deed. If it is not necessary to make said deed 
to Plaintiff, for one-half of said land, and was not at the 
date of said bond, then the said bond is without consid- 
eration, and the consideration for said bond contempla- 
ted by the parties at its execution, and delivery has fail- 
ed, unless there was some consideration for the bond not 
disclosed by the bill. But we cannot undertake to say, 
from the allegations of the bill, that, the deed is unnec- 
essary for the purpose contemplated by Plaintiff, and 
Tiffany, at the date of the bond. To entitle.the Plain- 
tiff, to make his defence of failure of consideration set 
up in his bill, it is not necessary that he should have 
averred an excuse for not making it, in the action at 
law upon the bond. See 6th section of chapter 126 of 
Code of West Virginia. Under the circumstances we 
think the injunction originally allowed in this cause 
should be continued, until, the matters alleged in the 
bill are further examined, and enquired into, after an- 
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swer, should answer be filed,and it shall appear that, the 
Plaintiff has no sufficient cause in equity for his com- 
plaint. The decree of the Court below rendered on the 
8th of April, 1871, dissolving the injunction must be re- 
versed, with costs to the Appellants in this Court, and the 
cause be remanded to the Circuit Court of the county of 
Greenbrier, to be further proceeded in, with leave to 
any of the Defendants, who may desire to do so, to an- 
swer the bill within proper time. 

Judges, HaymMonp, Moore and PAULL, concur in 
the foregoing opinion. 
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CAMPBELL vs. LYNCH AND OTHERS. Term. 


MARGARET J. CAMPBELL, PLAINTIFF AND APPELLEE, 
AGAINST GrEoRGE T. Lyncn, Wituiam Lyncu 
AND CHarRLES 8S. ARCHEY, DEFENDANTS AND 
APPELLANTS. 


Decided January 28th, 1873. 


SYLLABUS. 


1.A bill alleging that Land A had obtained the possession of certain bonds 
or promissory notes executed by themselves to the Plaintiff, and 
which were left in the hands of the Plaintiff's agent, through false 
or fraudulent representations, with the design to cheat and defraud 
the Plaintiff, and had destroyed them, shows sufficient ground on 
its face for the jurisdiction of a Court of Chancery. 


2. When the allegations of a bill are distinct and positive, and the bill 
is taken for confessed, such allegations are taken as true, without 
proof, but in respect to all matters not alleged with due certainty, 
or subjects which from their nature require an examination, the 
obligation to furnish proof rests on the Plaintiff. 


Patton, for Defendants and Appellants. 
Price and Sperry, for Plaintiff and Appellee. 
PAuLL, JUDGE: 


This is a bill invoking the equitable jurisdiction of the 
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Circuit Court of Monroe county, on the ground of fraud, 
by means of which two of the Defendants, William 
Lynch and Charles 8. Archey obtained the wrongful 
possession of certain property belonging to the Plaintiff, 
‘The bill alleges that this was effected through false rep- 
resentations made to the agent of the Plaintiff in whose 
possession this property was; that the same consisted of 
certain written obligations, (whether notes or bonds, 
sealed or unsealed is not material,) executed by these 
Defendants to the Plaintiff, in satisfaction of injuries 
sustained by the Plaintiff from George T. Lynch, a son 
of one of the aforesaid Defendants: the bill further al- 
leges, that after having thus obtained the wrongful pos- 
session of said notes or bonds, the said Defendants de- 
stroyed them, and thereby the Plaintiff has lost all bene- 
fit or use of the same ; that the said Lynch and Archey 
“are endeavoring to cheat and defraud the Plaintiff out 
of the money due her on said obligations; the bill prays 
that they may be compelled to specifically perform their 
contract, and for other, general relief, which might con- 
sist either in the restoration of said property, if in being, 
or an equivalent compensation. Upon this statement, I 
think there is sufficient equity shown to maintuin the 
jurisdiction of the Court. 

Fraud, it is well known, is a great head of concur- 
rent jurisdiction in equity, with Courts of law, while in 
some instances, it is exclusive: In Story’s equity juris- 
prudence, sec. 184, vol. 1, it is said, “And with the excep- 
tion of wills, as above stated, Courts of Equity may be 
said to possess a general, and perhaps a universal concur- 
rent jurisdiction with Courts of law in cases of fraud 
cognizable in the latter; and exclusive jurisdiction in 
cases of fraud beyond the reach of the Courts of law.” 
f will refer to one case only under this head, the case of 
Sophia Knye and her children vs. John Moore, 1 Conden- 
sed, Eng., ch. Rep., p. 32, being 1 vol. of Simmons and 
Stuart 61, a case in some of its features very much like 
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the one before us. The syllabus says, “A married man, 
after having lived in adultery with a woman, and had 
children by her, executes a deed providing for her and 
the children in case of his death, and deposits. it in the 
hands of his attorney, but afterwards procures possession 
of it himself. 
her children can maintain a bill to compel him to deliv- 


Held on:demurrer, “that the woman and 


er up this deed; that the person with whom it was de- 
The Vice 


Chancellor remarked in referring.to another case of a 


posited, was not a necessary party, &c.” 


similar character in which the same doctrine was held, 
“the principle of that case is, that, if a man misleads an 
innocent woman, it is but justice and reason that he 
should make her reparation; and therefore, notwith- 
standing the immorality of the connection, which led to 
the provision, a Court of Equity will lend its aid to en- 
foree it.” The bill prayed a specific performance, and a 
restoration of the deed: other cases are there cited. 

But again it is said in see, 703, vol. 2, of Story’s 
Equity Jurisprudence, “On the contrary the remedial 


justice of Courts of Equity is often and most beneficial- 


ly applied, by affording specific relief, in cases of unex- 
ceptionable deeds and other instruments in favor of per- 
The same doc- 
trine applies to other instruments and other evidences of 


sons who are legally entitled to them. 


property such as bonds, negotiable instruments, and oth- 
er evidences of property, which are improperly with- 
held from the persons, who have an equitable or legal 
interest in them; or who have a right to have them pre- 
served.” The author then refers to the inadequacy of a 
Court of law to furnish relief in such cases; and it may 
be said in the case under consideration, that the notes 
and bonds, when passing into the wrongful possession of 
the Defendants became due at intervals, during a period 
of three years from the time they were so taken; and it 
is not perceived what sufficient rule or standard of 


damages could have beenapplied in an action at 
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law, for the detention or destruction of bonds or notes 
by the Defendants, which were not then due—and 
would not be, except at intervals of one, two and three 
years. Thejurisdiction ofthe Court of Equity is sustained. 

The only remaining question arising upon the record 
is: did the Court err in renderinga decree upon the bill, 
when taken for confessed, without requiring proofs of its 
allegations? It is proposed to settle this question as stated, 
it having been raised and extensively discussed by the 
counsel on either side. It is by no means certain in this 
case, but that the evidence found in the exhibits filed 
with the bill, (which under the provisions of the 
Code must be taken as genuine papers,) is sufficient to 
sustain the bill, as against William Lynch, at least; but 
waiving that question, we proceed to the other, does the 
taking of a bill for confessed dispense with the necessity 
of evidence to prove its allegations? This is an important 
question of constant occurrence in practice. The pro- 
vision for taking a bill.for confessed as found in See. 44, 
Ch. 125, of the Code of West Virginia, appears in the 
same words in the Code of Virginia of 1849, and also in 
the Code of 1860. 

The act of March 7, 1826, provides, when a plaintiff 
may. have his cause set for hearing, without having a 
decree nisi served, &c. The effect of this act of March 7, 
may be regarded as the same, as the language of the Code 
authorizing a bill to be taken for confessed. What is 
that effect? This inquiry is made in Robinson’s Prac- 
tice, (old edition,) page 223. The author refers to the 
cases in Virginia, bearing upon the subject, and to one 
in New York, but arrives at no definite conclusion. 
Chancellor Taylor in 4 H. & M., 476, holds, being an 
early case or cases, decided in 1809, that proof is re- 
quired, in analogy, as he said, to cases of judgment by 
default at law, where a writ of enquiry was awarded, and 
proof required. The exact nature of all the cases at this 
time in his hands, (there was a number of them, per- 


haps) does not appear. 
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In the case of Findlay, executor vs. Sheffey, 1 Rand., 73. 
the point was not decided, although the bill there was 
taken for confessed, the decree being reversed for want 
of proper parties. 

In the case of Coleman vs. Lyne’s executor, 4 Rand., 
454, Judge Carr says, if that case was on a bill taken pro 
confesso, which it was not, the question would properly 
arise, whether upon the statement in the bill without 
documents, or other evidence, the Plaintiff could get a 
This intimates that he did not 
A difficulty has 
arisen doubtless in the mind of some, in considering this 


decree for his claim. 
regard the question as finally settled. 


subject, from such provisions in the Code as are found 
in Sections 48 and 49, Ch. 125; which provide means 
for compelling an answer by process of contempt, &e. 
It must be borne in mind, however, that such is the 
variety and complication of human affairs, resulting 
from the ever varying circumstances in which men are 
placed, that an answer will be essential in many cases. 
A plaintiff oftentimes cannot by any form of allegation 
he may adopt, consistent with truth and justice, obtain 
relief or satisfaction, without disclosures or information 
to be had only from the breast‘of the defendant; and 
it isin aid of such cases, that notwithstanding a bill 
may be taken for confessed, such provisions are made. 


I refer now to two other provisions of the Code which 
seem at least to indicate the legislative intention to some 
extent. The 30 Sec. Ch. 125 recites: “A plaintiff in 
equity may have any plea or demurrer set down to be 
argued. Ifthe same be overruled, no other plea or de- 
murrer shall afterwards be received, but there shall be a 
rule upon the defendant to answer the bill; and if he 
fuil to appear and answer the bill on the day specified in 
the order, the plaintiff shall be entitled to a decree 
against him for the relief prayed for therein.” Sec. 36, 
provides that: “every material allegation of the bill not 
controverted by an answer, and every material allegation 
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of new matter in the answer constituting a claim for af- 
firmative relief, not controverted by a reply, shall, for 
the purposes of the suit, be taken as true, and no proof 
thereof shall be required.” So far as we may draw an 
inference from these sections, it is, that the effect of 
taking a bill for confessed, shall be, to dispense with 
proofs of its allegations, where the nature of the case will 
permit. In this state of the law, as found in the adjudi- 
cations of Virginia, and the legislation of our own State, 
this Court will follow the authority of the Chancery 
Court of New York, as given by the Chancellor in the 
ease of Williams vs. Corwin, 1, Hopkins Ch. Rep. 471. 
His language appears to be well considered, and is as 
follows : 

“When the allegations of a bill are distinct and posi- 
tive, and the bill is confessed, such allegations are taken 
as true, without proof.” 

The bill, when confessed by the default of the De- 
fendant, is taken to be true in all matters alleged with 
sufficient certainty ; but in respect to all matters not al- 
leged with due certainty, or subjects, which from their 
nature,"and the course of the Court, require an exami- 
nation of details, the obligation to furnish proofs, rests 
on the Complainant. The Complainant in that case, is 
accordingly, not bound to prove those allegations of his 
bill, which are distinct and positive.” A bill therefore 
taken for confessed in such cases, will dispense with 
proofs. If this rule should be regarded as too stringent 
in practice; if, in the language of Judge Carr, in the 
case hereinbefore cited, when speaking of a kindred sub- 
ject, it is calculated to “entrap incautious defendants,” a 
legislative remedy can be readily secured. 

In the case under consideration, the bill was taken for 
confessed, and a decree entered against the Defendants, 
Wm. Lynch and Charles 8. Archey, for the amount of 
the notes or bonds with the interest, of which they had 
obtained the wrongful possession. The bill alleges that 
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these notes or bonds had been destroyed; restoration 
therefore was impossible, and the Court decreed the 
proper relief in the payment of their amount to the 
Plaintiff. 

This case is brought to this Court on an appeal from 
the decree or action of the Cireuit Court, overruling a 
motion made to the Court, after due notice given to the 
Plaintiff, to reverse and set aside its decree. This no- 
tice was given, and motion made under sections 5 and 6, 
ch. 134 of the Cqde. This course was proper and re- 
quisite in order to give this Court jurisdiction of the case. 


the Circuit Court is affirmed against the Defendants, 
William Lynch and Charles 8. Archey, with damages 
and costs to the Appellee. 


with PAULL, JUDGE, in the reasons assigned and points 
decided. 








Under the principles herein set forth, the decree of 


HayYMOoND, PRESIDENT, and Moorr, JuDGE, concur 
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SyLLABUS. 


J.S. holds E’s bond for $1,218.43, payable on demand, and J..S., be- 
ing indebted to S., gives S., an order on E., for $2638, and E., ac- 
cepts the order on presentation, but does not pay the money at 
the time in consequence of some arrangement with S., for forbear- 
ance. Afterwards H. S., by some arrangement with his brother J- 
S., becomes the owner of said bond; and brings suit thereon 
against E., for the amount thereof. H.S., proposed that he would ° 
dismiss the suit if E., would pay the costs, and pay him part of 
the debt, and give his bond for the balance—E., thereupon pro- 
poses to do as proposed by H.S., if H.S., would allow the amount 
of said order, which he had not then paid, but H. S., objected to 
allowing the credit for the amount of said order, until the same 
should be paid by E. Thereupon H. S., and E., agree that E., 
should make his bond to H.S., for $871, and pay the balance in 
money, and the costs of suit, and that as soon thereafter as E., 
should pay the amount of said order, the same should be credited 
on said bond. At the time of this agreement E., makes and de- 
livers to H. S., his bond for said sum of $871, and pays H. S., the 
balance in money, and the costs of suit. Afterwards E., pays 
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said order amounting, including interest, to $400.41, and requests 1873. 
. i ; bs : 4 . January 
H. S., to credit the same, on said bond. H. 8., refuses to give the Term. 





credit, and afterwards sues E., who is a non-resident of this State: ——yince 
on the law side of the Cireuit Court, of Pocahontas county, in 
this State, for the whole amount of said bond, and sues out of said 
Court, an attachment against the estate of E., as a non-resident, and 


causes the same to be levied on a farm of E., in said county—H. 


Vv. 
Snyder, et als. 


S., proceeds in said suit against E., as a non-resident, by publica- 
tion, and obtains judgment against E., for the amount of said 
bond including interest, and the costs of suit, and also obtains an 
order, that unless the amount of said judgment and costs is paid 
within 30 days, that L., a Special Commissioner, appointed for 
the purpose, sell said farm to pay said judgment—E., does not ap- 
pear to said suit, and in fact, has no knowledge of it, until after 
the end of the term of Court, at which said judgment, and order 
of sale were made. It is not alleged in the bill that either J.S., 
or H.S., are insolvent. E., at once applies to the Judge’ of said 
Court, by bill in Chancery for an injunction enjoining H. 8., from 
collecting said judgment, and L., Commissioner, from selling said 
farm under said order of sale, on the ground that he was entitled 
to have the amount of said order credited on said bond, and that 
he had made other payments to H. 8., on said bond, nearly or 
quite, satisfying the balance, after deducting the amount of said * 
order—The injunction is granted. Afterwards: H.S8., files his an- 
swer to the bill, and he with other Defendants, demur to the bill 
At the hearing of the cause on the demurrers and joinders therein. 
the Court below overruled the demurrers to the bill, excepf as to 
an unnecessary party. HELD, 


1. That the amount of said order under the circumstances should be 
credited on said bond, and that E., on filing his petition in said 
Circuit Court for a re-hearing in said action at law, should, on 
proving the said agreement between him and H. S., at the execu- 
tion of said bond, and the payment of said order, be allowed a 
credit for the amount of said order, with its proper interest, in 
said suit at law upon said bond—said agreement not being incon- 
sistent with said bond. 


2. That as E., was proceeded against as a non-resident of this State by 
publication, in said action at law, he has a complete remedy by 
which to make his said defence against said bond, in said suit at 
law. 


3. That having a complete remedy in this respect, at law, it not being 
charged in the bill that said bond was procured by fraud or mis- 
take, a Court of Equity should not entertain E.'s said bill, and 
that the Court below erred, in not sustaining the demurrers, to 
said bill, and dismissing the same for want of equity. i 


4 
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a. 4. It is not error in a Court of Equity to give a party leave to re-taka 
Term” depositions which the Court upon an exception determines cannot 


Vance be read for want of sufficient notice, at the term at which it is so 


, v. etermined. 
Snyder et als. q 


5. That generally, a party who has been proceeded against by publi- 
cation to judgment or decree against him, must obtain relief if he 
has defence against the claim, on which the action or proceeding 
in which the judgment or decree is had, by adopting the remedy 
prescribed by the statute in such cases. 


Snyder for Appellants. 





A Court of equity has not jurisdiction in thiscase: Har- 
rison xs. Nettleship, 2 My. & K. 423; Smith vs. McIver, 9 
Wheat, 532; Crane & Bunnell, 10 Paige, 333; Could vs. 
Hayes, 19 Ala. 488; Nicholson vs. Hancock, 4 H. & M., 
502; Insurance Co. vs. Bailey, 13 Wallace, 616; Green, 
vs. Massie, 21 Grattan 356. The Plaintiff was not en- 
titled to relief either equitable or legal: Towner vs. Luace. 
13 Grattan 705; Clark vs. Partridge, 2 Barr, 13; Lord 
Irnham vs. Child, 1 Brown Ch. Cas. 92; Croome vs. Led- 








yard, 2 My. & K. 251; and various cases given by the 
American editor in his annotations upon Woolam. 


Dennis for Appellees. 
HAyMoND, PRESIDENT. 


This is a cause in equity in which an injunction was 
allowed. The plaintiff, in his bill, alleges that previous 
to the year 1858, he and one John Snyder had various 
transactions in cattle; that on the 25th day of August, 
1858, they had a settlement, and Plaintiff being in- 
debted to said Snyder, on that day executed to him his 
bond for $1,218 43, payable on demand; that on the 
24th day of November, 1859, Plaintiff paid to said John 
Snyder $60 00, which he indorsed as a credit on the 
bond. That on the 5th day of February, 1859, said 
John Snyder being indebted to Thomas O. Sitlington, 
gave Sitlington an order on Plaintiff for $263, which 
was presented to Plaintiff by Sitlington, which Plain- 
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tiff on presentation accepted, but did not pay the money 
at that time, Plaintiff not then having the money, and 
Sitlington agreeing to give him some indulgence. 
That in March, 1861, Harman Snyder, a brother of 
John, having got possession of said bond, and claiming 
the same as his own, brought suit thereon in the Circuit 
Court of Highland County, Va., on the 26th day of 
March, 1861, in the name of John Snyder, for his ben- 
efit. That on the 2d day of May, 1861, said Harman 
Snyder proposed to Plaintiff that he would dismiss said 
suit, if Plaintiff would pay the costs, amounting to 
$6 37, and pay him part of the money and give his bond 
for the balance. That Plaintiff then proposed to do 
as requested, if said Harman would allow the credit of 
$263 on account for said order, which plaintiff had not 
then paid, or lifted, but said Harman objected to allow- 
ing the credit for said order until the same should be 
lifted. And thereupon it was agreed between the said 
Harman and Plaintiff that Plaintiff should execute to 
said Harman his bond for $871, and pay the balance in 
money, and the said costs of suit, and as soon as Plain- 
tiff paid said order the amount so paid should be ered- 
ited on said bond. That on the 28th of October, 1866, 
Plaintiff paid Sitlington the sum of $400 41, the 
amount of said order and interest, in satisfaction thereof, 
the same having been attached in the chancery suit of 
James W. Wade vs. Thomas O. Sitlington, &c., pend- 
ing in Highland Cireuit Court, and was applied to the 
payment of a debt due by said Sitlington to said Wade. 
That said Harmon has refused to allow the credit of 
$400 41 on said bond, as he promised to do, although 
often requested, since plaintiff paid the same. That 
said Harman on the 5th of December, 1870, instituted 
suit on said bond, in the Circuit Court of Pocahontas 
county, on the common law side thereof, and at the 
same time sued out an attachment (Plaintiff being a non- 
resident of the State of West Virginia), which was lev- 
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ied on Plaintiff’s farm of 841 acres, lying in said Poca- 
hontas county. That at the June term, 1871, of said 
last named Circuit Court, said Harman obtained a judg- 
ment against Plaintiff upon said bond for $977 95 with 
interest from 14th of June, 1871, and costs, and an 
order directing a sale of said land, if said judgement 
should not be paid in 30 days. That Plaintiff had no 
notice of said proceedings, and only learned of: said 
judgement since the adjournment of said last named 
Court. That plaintiff is advised that he is entitled to 
the credit aforesaid on account of said order, in addition 
to the various other payments he has made, which would 
leave but a small amount of said debt unpaid. The bill 
was filed at February Rules, 1872, and at March Rules, 
same year, Defendant, Harman, filed his answer, deny- 
ing all the material allegations contained in the bill. 
At a Circuit Court of said county of Pocahontas held on 
11th of March, 1872, there was a decree made in the 
cause, in which decree it is recited, that the “cause came 
on to be heard upon the bill and exhibits, and process 
duly executed, upon the Defendants, and the separate 
demurrersof the Defendants, except as to John M. Light- 
ner, with joinder by the plaintiff, the answer of Har- 
man Snyder filed at this term of the Court, with 
general replication thereto and depositions of the 
Plaintiff, with three exceptions filed thereto, num- 
bered«1, 2 and 3, and was argued by counsel. On 
consideration whereof, the Court is of opinion, that 
the said demurrer ought to be overruled, except as to the 
sheriff, which is sustained, and the bill dismissed as to 
him; and also said exceptions to the Plaintiff’s deposi- 
tions number 1, and 2, and as to exception 1, it ought to 
be sustained. Therefore it is adjudged, ordered, and de- 
creed that the said demurrer be overruled, with exception 
aforesaid, and that said exceptions be overruled, except 
number 1, which is sustained: and the Court being of 
opinion that the injunction awarded in this cause ought to 
be dismissed, so far as the amount of the judgment of the 
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defendant, Harman Snyder, exceeds the payment, and 
set-off claimed by the Plaintiff, and the probable costs of 
this suit: therefore, it is further adjudged, ordered, and 
decreed that said injunction be dissolved, as to $425, 
being the amount beyond the said off-set, and probable 
costs, part of said judgment with interest thereon from 
the 14th of June, 1871, and leave is given the Plaintiff 
to retake his depositions.” From thisdecree the appeal in 
this cause is taken. There was no motion made to dis- 
solve the injunction: nor does there appear to have been, 
a decree nisi or decree pro confesso entered at rules. 
No demurrer to the bill is upon the record, except so far 
as stated or recited in saiddecree. Generally a demurrer 
should be on record, and filed as part thereof, so that the 
Court can inspect it, and distinguish its character, whether 
it is general, to the whole bill, or only to part of it. The 
most liberal construction that can be given to the recitals 
of said decree is, that the Defendants, therein named filed 
separate general demurrers to the Plaintiffi’s bill, and 
that the Plaintiff joined therein, and the Court overruled 
the demurrers, except as to the Sheriff, as to whom they 
were sustained, and the bill dismissed as to him. There 
may be some doubt whether under the circumstances the 
Court in overruling said demurrers, thereby adjudicated 
the principles of the cause so as to authorize an appeal 
under the provisions of the first section of Chap. 135 of 
the Code of West Virginia. Whether an appeal from a 
decree overruling a demurrer to a bill in a case like this 
can be taken, depends upon whether the Court in effect 
in overruling the demurrer adjudicates the principles of 
the cause. An appeal may be taken from an order, or 
decree overruling a motion to dissolve an injunction, 
when the Court by overruling the motion adjudicates the 
principles of the cause. See case of B. & O. Railroad Co, 
vs. The Citry of Wheeling, 13th Grattan’s Reports page 
40: And if an appeal may be taken, from an order over- 
ruling a motion to disolve an injunction, we are unable 
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to see, why an appeal may not be taken from a decree of 
Court overruling a demurrer toa bill, where such decree 
in effect adjudicates the principles of the cause. The over- 
ruling of the demirrers in this cause adjudicates the 
principles of the cause, so far at least, as to determine 
that the matters set up in the bill contain sufficient 
equity, to give the Court jurisdiction, and to authorize 
the Court to grant relief: But if it is not clear, that the 
overruling the demurrers in this cause, authorizes an ap- 
peal, we are of opinion that the overruling of the de- 
murrers in connection with the residue of the decree 
which we have recited, does adjudicate the principles of 
the cause sufficiently to authorize the appeal. The de- 
cree in effect when taken together in all its parts, declares 
the equity of the bill, and that if the Plaintiff establishes 
the allegations of his bill in relation to the Sitlington 
order, the payment thereof by him, and the agreement 
that he was to be credited with the amount thereof, when 
he paid it, and that he did pay it, in pursuance of said 
agreement, that the Court will declare such payment a 
proper credit on said judgment, and perpetuate the in- 
junction to said judgment, and the order of sale, to the 
amount of said payment and the costs of this suit, in that 
Court. This cause then is properly before this Court, 
upon appeal from said deeree, for snch determination, as to 
the Court may seem right upon the points, fairly arising 
upon the record. 

The Plaintiff in this cause was proceeded against, in a 
Court of law, as a non-resident of this State, by suit on 
said bond. An attachment was sued out in the suit at 
law, against the estate of the Plaintiff here, and was 
levied on his farm in the county of Pocahontas. After- 
wards such proceedings were had in said suit at law, as 
that judgment was rendered in said suit, against the 
Plaintiff, here, for the amount of said bond, and costs, 
and an order made by the Court, in said suit, to sell the 
farm levied on, unless said judgment and costs were paid 
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within 30 days, &e. The Plaintiff in his bill, prays that 
John M. Lightner who was appointed Commissioner in 
said suit, to sell said land be inhibited from all further 
proceedings upon said judgment, and attachment, until 
further order of the Court, and that Plaintiff may be al- 
lowed the said sum of $400.41 as a credit upon said liabili- 
ty, &e. As before stated the Plaintiff isa non-resident of 
this State, and was proceeded against as such in said suit 
at law. If said $400.41 is a proper and just payment on 
said bond, where should the Plaintiff apply to be al- 
lowed the benefit of such credit? Has he no remedy on 
the law side of the Cireuit Court of Pocahontas county ? 
If he has a complete remedy by making defence to said 
suit at law, then he is not entitled to be entertained in a 
Court of Equity, whose aid and power he has invoked. 
For the principles governing Courts of Equity in rela- 
tion to interfering with judgments obtained in Courts of 
law by injunction, see the syllabus and opinion of the 
Court in the cases of Slack vs. Wood, 9th Grattan’s Re- 
ports, 40; Hudson vs, Kline, 9th volume of same re- 
ports 379; George vs. Strange’s ex’or., 10th volume 
of same, 499; Meem vs. Rucker, same 506; Allen, Walton & 
Co., vs. Hamilton, 9th Grattan, page 255, 7th Leigh 157, 
We are of opinion that if the allegations of Plaintifi’s 
bill are true, in relation to said Sitlington order, the 
payment thereof by him, and the agreement and promise 
of Harman Snyder made to him at the execution of said 
bond, that if he, Plaintiff, paid said order afterwards, when 
he so paid it, he should be credited for the amount thereof, 
on the bond, that the payment thereof by the Plaintiff 
under the circumstances alleged in the bill constitutes a 
proper legal credit on said bond, and that he should upon 
proof be allowed a credit therefor in said action at law. 
This view of the case is not as we think an infringement 
upon the general rule “that parol evidence cannot be ad- 
mitted (unless in case of fraudand mistake) to contradict, 
vary, or add to a valid written instrument,’ Towner vs. 
Lucas’ executor, 13th Grattan, 705. 


It cannot be pre- 
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tended that the verbal agreement, that when said Sit- 
lington order should be afterwards paid by Plaintiff, he 
should have a credit therefor on the bond, contradicts, 
varies, or adds to said bond—The agreement was for 
sufficient consideration under the circumstances, and is 
not inconsistent with the terms of the bond. 


By reference to the 26th and 30th sections uf chapter 
106 of the code of this State as amended by the Legisla- 
ture by an act passed March 3d, 1870, it will be seen 
that a remedy is provided, by which the Plaintiff may 
make his said defence to said bond in said suit at law. 
See sections 26 and 30 code of West Virginia, pages 561 
and 749. These sections provide that, “if a defendant 
against whom, on publication, judgment or decree has 
been or shall hereafter be rendered, in an.action or suit, 
in which an attachment has ‘been or may be sued out and 
levied as provided in this chapter, or his personal repre- 
sentative, shall return to or appear openly in this State, 
he may, within one year after a copy of such judgment 
or decree has been or shall be served upon him, at the 
instance of the Plaintiff, or within five years from the 
date of such judgment or decree, if he be not so served, 
petition the Circuit Court of the county in which such 
judgment or decree was rendered, to have the action or 
suit and proceedings therein reheard.” And, “the De- 
fendant, or his personal representative, upon executing 
and acknowledging an undertaking, with good security, 
to be approved by the Circuit Court in which such ap- 
plication or petition for a rehearing is, conditioned to 
pay all such costs as have been or may be awarded 
against him in the action or suit in which the judgment 
or decree was rendered, in case he shall fail to obtain a 
judgment or decree therein, shall be permitted to make 
such defence in such action or suit,as he might have 
made if he had appeared therein before such judgment or 
decree was rendered.” It has been held, “that in a for- 


-eign attachment, the absent debtor who has not appeared 
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in the Court below, cannot appeal.” Lenows vs. Lenow 
8th, Grattan 349. It has also been held “that an absent 
defendant against whom a decree has been made, cannot 
That his only remedy is that 
provided by the statute.” Barbee & Co. vs. Pannill 
&e., 6th Grattan, page 442. In the case of Platt vs. 
Howland, 10th Leigh, 507, (which was a suit in equity, 
against an absent defendant in which there was an at- 
tachment) Judge Tucker in delivering the opinion of 
the Court, says: 
ings of which the defendant can avail himself. Having 
submitted to a decree against himas an absent defend- 
ant, the Statute leaves him but one remedy. That rem- 
edy is the right to appear and file his answer and pro- 
ceed to have the cause reheard, and the decree rescinded, 
if, after hearing it shall prove to be erroneous.” Thus 
it appears that the statute has not only provided a rem- 
edy by which an absent, or non-resident defendant may 
make defence in such case as that mentioned in the bill, 
but, it also seems that his proper remedy is to pursue the 
statute, and the remedy there prescribed. Ifthe Plaintiffs 
pretensions to be entertained in equity in this case were 
successful, then Courts of equity would, as we think, 
without sufficient cause, speedily become flooded with 
injunctions. 
against an absent defendant by attachment, where a 


appeal from the decree. 


“There is no error in these procced- 


In almost every case of proceedings at law 


sale of property, especially real property, was directed, 
the restraining powers of a Court of equity would be in- 
voked. This state of things was never contemplated or 
intended by the law. 
tice in such cases neither requires or demands it, and 
public policy forbids it. The fact that the Plaintiff’s land 
might be sold under the order of sale made in the suit 
at law before he could file his petition for a rehearing is 
no sufficient ground for the interposition of a Court of 
equity. 


The proper administration of jus- 


The Plaintiff may file his petition for rehearing 
in said suit at law before the land ean be sold, and the 
| 


- 


vo 
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sale confirmed by the Court, and in the 21st section of 
chapter 106 of the Code of West Virginia, among other 
things it is provided, that “the Court for good cause, 
may refuse to confirm the sale.” We have no doubt the 
Plaintiff in this cause might, if necessary to prevent the 
sale of his land under the order of sale made in the case 
at law, pay the judgment under protest, and in any re- 
hearing or new trial had under the sections of chapter 
106 of the Code as amended, to which we have referred, 
if the judgment should be for the Defendant, in the suit 
at law, the Court would order the Plaintiff in the orig- 
inal suit to restore any money paid to him under his 
judgment therein, with proper interest to the Defendant, 


and would render a judgment against him therefor. See 
section 33 of chapter 106 of Code of West Virginia. So 


far as we can see from the bill, if the Plaintiffshould pay 
the whole amount of said bond in said action at law, he 
ean successfully maintain his action at law against John 
Snyder for money paid to his use, and it does not ap- 
pear that John Snyder is insolvent. Again (though we 
do not intend to decide the point, because it is unneces- 
sary), if the Plaintiff is compelled in the proceeding at 
law, to pay the whole amount of said bond, by reason of 
the refusal of Harman Snyder to credit the amount of 
the Sitlington order, upon said bond, in violation of 
his agreement as stated in the bill, why cannot the 
Plaintiff in an action at law grounded upon. said agree- 
ment and the violation thereof by Harman Snyder, re- 
cover against him the amount of said Sitlington order, 
with its proper interest. The agreement, though made 
at the time the bond was made, is not inconsistent with 
the bond; Breat vs. Richards 2, Grattan, 539. There 
is no allegation or pretence that Harman Snyder is not 
solvent and responsible. Fraud in the procurement of. 
said bond or otherwise, is not charged in the bill. 

It was not error in the Court below to direct that the 
Plaintiff might retake the depositions which the Court 
decided could not be read upon an exception for want of 
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sufficient notice. For these reasons and others that 
might be given, we are of opinion that a Court of equity 
should not entertain this cause.upon the allegations of 
the bill, and that the decree rendered by the Court below 
therein, on the 11th day of March, 1872, must be re- 
reversed with costs to the Appellant incurred in this Court, 
and it being the duty of this Court in such case to render 
such decree in the cause as the Court below ought to have 
rendered, the demurrers in the cause must be sustained, 
and the injunction awarded in the cause dissolved, but 
without damages, and the cause be remanded to the 
Circuit Court of Pocahontas county for further proceed- 
ings to be therein had in accordance with this opinion, 
with leave to the Plaintiff to file an amended bill, if he 
desires to do so in proper time. 


Judges, Moore and PAULL, concur in the foregoing 
opinion. 
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GARDNER ET AL. vs. LANDCRAFT, ET ALS. 


JAMES H. GARDNER AND AMBROSE CARLTON, SUR- 


1. Every material allegation of a bill not controverted by an answer 
shall, for the purposes of the suit, be taken as true. 


2. When the record does not disclose that objections were made to the 
hearing of a cause, the presumption is that the cause was heard 
without objection. 


> 


3. When a bill has been regularly taken for confessed at rules, and the 
cause set for hearing, and docketed, and the Defendant appears in ~ 
Court and by leave of Court, files his answer to which Plaintiff 
files a general replication, the Plaintiff is entitled to have the 
cause heard at the same term, unless, the Defendant shows good 

cause for a continuance. 


VIVORS OF THEMSELVES AND WILLIAM H. Hvn- 
BARD, LATE PARTNERS UNDER THE FIRM NAME OF 
GARDNER, CarRLTON & CoMPANY—PLAINTIFFS 
AND APPELLEES AGAINST GRANDISON C. LAND- 
CRAFT, DEFENDANT AND APPELLANT, GEORGE 
W. Hutcuinson, JoserH N. HAyNeEs, ANp A. T. 
CAPERTON, ADM’R oF J. H. ALEXANDER, DEC’D, 
DEFENDANTS. 


Decided January 30th, 1873. 


SyLLABUS. 





















OF WEST VIRGINIA. 


4. On a judgment, execution may be issued within two years after the 


date thereof under the Code of West Virginia. 


An appeal from a decree of the Circuit Court of Monroe 
County rendered on the 22nd day of June, 1871. The 
case is fully stated in the opinion. 


Davis for Defendants and Appellants. 
Harris for the Plaintiffs and Appellees. 


HAYMOND, PRESIDENT: 


Wm. H. Hubbard, James H. Gardner and Ambrose 
Carlton, late merchants and partners composing the firm 
name of Gardner, Carlton & Co., obtained a judgment in 
the Circuit Court of Monroe county, on the 21st day of 
May, 1869, against the defendant, G. C. Landcraft, for the 
sum of $476,58, with interest from 20th of November, 
1859, until paid, and costs of suit; the Judge of the Court 
under the provisions of an act of the Legislature of this 
State passed February 27th, 1867, entitled, “An act stay- 
ing the collection of certain debts,” at the time of the 
rendition of said judgment, and at the end thereof, made 
an order in these words: “It appearing that the Plain- 
tiffs are residents of the State of Virginia, execu- 
tion on this judgment is stayed until further order of the 
Court. Afterwards on the 16th day of May, 1870, the 
Court made an order in the cause at law, setting aside 
the order, and directed execution, to issue upon the judg- 
ment, and afterwards on the 2nd day of June, 1870, a 
writ of fieri facias did issue upon the judgment. On the 
4th day of January, 1871, the Plaintiffs, as survivors of 
of themselves, and William H. Hubbard, deceased, late 
merchants and partners under the firm name and style of 
Gardner, Carlton & Co., commenced this suit on the 
equity side of the Circuit Court of the county of Monroe, 
against the Defendants, and on the first Monday in Feb- 
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ruary, 1871, they filed their bill in this suit against the 
Defendants. The bill sets up the judgment, and avers that 
it was duly docketed in the Recorder’s office of Monroe 
county. Official copies of the judgment as rendered 
and as docketed by the Recorder, are filed with the bill 
as exhibits The bill alleges, that “after the order stay- 
ing execution on the judgment, was set aside and execu- 
tion thereon awarded it went into the hands of the proper 
officer, and was by him, returned wholly unsatisfied.” 
Copies of the order directing execution to issue, and of 
the execution, are filed with the bill as exhibits. The 
bill also alleges that defendant Landcraft is the bene- 
ficial owner of valuable real estate in Monroe county, 
upon which the judgment is a lien: that the real estate 
consists of two tracts, one containing 149 acres, known 
as the Pack Ferry place, and the other adjoining the first 
containing about 270 acres: that these lands were on the 
7th day of September, 1858, conveyed by Landcraft, to 
Geo. W. Hutchinson, in trust to secure to James H. Alex- 
ander, the sum of $1,400, due by note of that date, as ap- 
pears by an official copy of the trust deed, filed with the 
bill as an exhibit: that the whole or greater part of this 
debt, secured by the trust deed, has been paid by one 
Haynes, the son-in-law of Landcraft, but whether as the 
mere agent of Landcraft, or whether he purchased the 
note with his own funds and took an assignment of the 
same, Plaintiffs do not know: that Hubbard has died 
since the rendition of the judgment, and that Alexander 
has also died, but that Allen T. Caperton, has qualified 
as his administrator. On the 21st of June, 1871, Caper- 
ton, as administrator, and Hutchinson, the trustee, filed 
their joint answer to the bill, in which Caperton and 
Hutchinson say the balance of the trust debt due at that 
date including interest is $1,385, and that the same has 
’ been assigned by Caperton, as administrator, to Haynes, 
without recourse, and that he, (Caperton,) has no claim 
thereto. Haynes also filed his answer, in which he says. 
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he has purchased, and had assigned to him, the note of 
Landcraft, secured by the deed of trust; and that he is 
the owner thereof, and is entitled to the benefit of the 
deed of trust made to secure the payment of the note. 
He files with his answer the note, or bond of Landcraft, 
made to Alexander. On the note or bond these credits are 
endorsed, to-wit: September 21st, 1859, $84,00, June 
17th, 1860, $400, January Ist, 1862, $151, November 3rd, 
$60,00, November 16th, 1863, $60; and upon the note 
or bond is the assignment of Caperton, as administrator, 
to Haynes, in these words: “TI have heretofore assigned 
to Joseph N. Haynes, $1,153.85, of the within debt with- 
out recourse, and I now assign to said Haynes, $250,82, 
the balance of said debt, and interest thereon, without 
any recourse to me or J. H. Alexander’s estate, this 20th 
May, 1871.” 
administrator, on the 22nd day of June, 1871. 


This assignment is signed by Caperton, as 
The cause 
was heard by the Court below on the bill, answers of all 
the Defendants, with general replications thereto, and 
exhibits filed, and the Court by its decree then rendered, 
ascertained and decreed that there was then due and un- 
paid on the deed of trust debt, the sum of $1,392.05, with 
interest from that date; and that said sum was due 
Haynes, as assignee thereof; and that he was entitled to 
all the rights of Alexander, including the priority of 
lien. The Court decreed that Haynes recover of Land- 
craft, the said $1,392.05, with interest from the date last 
aforesaid ; and that the Plaintiffs recover against Land- 
craft $807.49 cents, the amount of their judgment at the 
date of the decree with interest thereon from the date 
of the decree, which is the 22nd of June, 1871, and 
$11.56, costs at law, and declared the same a lien on the 
land. The Court in the decree directed that unless the said 
sums of money were paid within thirty days from the date 
of the decree: that John W. Harris, appointed special 
commissioner for the purpose, should sell at publie auc- 


» 
oe 


tion to the highest bidder, on the premises, &c., so much 
of the lands as “may be necessary” to satisfy the debts 
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on the following terms: cash as to so much as may be 
necessary to defray the costs of suit, and expenses of sale, 


and pay 
Haynes, 
thereto, 

months, 
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off and discharge the debt to the defendant, 
which shall be paid to the parties entitled 
and the residue on a credit of 6, 12 and 18 
taking bond with approved security therefor. 


The decree then directs that the commissioner collect 
the purchase money bonds as they become payable, and 
out of the proceeds thereof, pay Plaintiff’s debt, interest 
and costs; and that he pay the residue, if any, to Land- 
eraft, &e. From this decree the defendant, Landcraft, 
has appealed to this Court. The first error assigned by 
the Appellant’s counsel is, “that the Court below erred 
in hearing the cause at the term at whict the pleadings 
were made up.” 

The summons in the cause was returnable to the rules 
held in the Clerk’s office on the first Monday in Feb- 
ruary, 1871, and on that day the summons was duly re- 
turned executed on all the Defendants. At February 
rules the Plaintiffs filed their bill, and took a decree nisi 
against the Defendants, and afterwards at rules, on mo- 
tion of the Plaintiffs, their bill was taken for confessed, 
and the cause set down for hearing. At the commence- 
ment of the Court at which the decree was rendered the 
Plaintiffs were entitled to have the cause heard, upon 
the bill taken for confessed at rules. At this term of the 
Court the Defendants appeared before the decree was 
rendered and obtained leave to file their answers, and 
did then file them, to which the Plaintiffs flled general 
replications. Upto the filing of the answers the De- 
fendants were in default, and it was the right of the 
Plaintiffs to have the cause then heard, upon the bill, 
exhibits, answers, and replication thereto, unless the De- 
fendants by proper affidavits showed good cause to the 
Court for a continuance. But it does not appear that 
the Defendants, or any of them, asked for a continuance 
of the cause, or disclosed or offered to disclose, to the 








OF WEST VIRGINIA, 


Court, any reason why the cause should not then be 
heard. As the record does not show that any objections 
were made by the Defendants to the hearing of the 
cause, the presumption is, that the cause was heard by 
the Court without objection. And I think the cause 
was, under the circumstances, rightfully heard by the 
Court. The second error assigned, is, that the Court 
erred, in “ adjusting the accounts, without a commission- 
er.” The Plaintiffs’ debt was ascertained by the judg- 
ment, and the amount of the balance due on the deed of 
trust debt, was ascertained in the assignment from Ca- 
perton to Haynes, and there were no accounts to ad- 
just, authorizing or requiring the delay, and expense of 
a reference to a commissioner. There were in fact no 
accounts to settle in the case. This assignment of error 
is not well founded, and must be overruled. The third 
assignment of error is, that the Court below erred “ in 
decreeing the sale of Landcraft’s land without having 
exhausted his personal estate. More than a year and a 
day had elapsed, between the rendition of the judg- 
ment, and the issuance of the execution. No execution 
could issue. And the execution never went into the 
hands of an officer.” 


It appears from the record in the case that a writ of 
fieri facias did issue upon the Plaintiff's judgment, and 
itis charged in the bill that the execution so issued 
“went into the hands of the proper officer, and was by 
him returned, wholly unsatisfied.” I understand this 
return as alleged, substantially to mean that, the officer 
could not and did not make the money upon the execu- 
tion. This charge of the Plaintiffs contained in his 
bill, is not denied in any of the answers. Every ma- 
terial allegation of the bill not controverted by an an- 
swer shall for the purposes of the suit, be taken as true, 


chapter 125 of Code of West Virginia, page 604. The 
Defendant; Landeraft, does not pretend in his answer, 


6 











and no proof thereof shall be required, 36 section of 
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that he has personal property out of which Plaintiff's 


debt can be made by process of execution. I do not 
understand that, before a Court of Equity can decree 
the sale of real estate to satisfy a judgment lien the per- 
sonal estate of the debtor must first be exhausted, as in 
the case of a proceeding against the estate of a decedent. 
Courts of Equity are always open for the enforcement of 
of ajudgment lien. It is true that more than a year 
and a day had elapsed between the rendition of the 
Plaintiff’s judgment, and the issuance of the execution. 
The judgment was rendered on the 21st day of May, 
1869, and the execution issued on the 2d day of June, 
1870, so that two years had not elapsed after the date of 
the judgment, before execution issued, and the law is 
that on a judgment, execution may be issued within two 
years after the date thereof. See 11th section, chapter 139 
of Code of West Virginia. The bill alleges that the ex- 
ecution “went into the hands of the proper officer,” and 
this allegation is not controverted by any of the answers 
—it must therefore for the purposes of this suit be taken 
as true. For these reasons this last assignment of error 
must also be overruled. 


The fourth assignment of error is, that the Court be- 
low erred “in not allowing Haynes the whole of the 
Alexander debt.” This assignment was not insisted on 
in argument before the Court. But I have examined 
the record, and find thot the assignment is not well 
founded. The Court below in its decree allows Haynes 
the full amount of the Alexander debt, including inter- 
est, as may easily be ascertained from the record. 


The fifth error assigned is, that the Court “allowed the 
Plaintiff more than he claims.” Ihave examined the 
record, and find this assignment also to be incorrect. 
The Court allowed the Plaintiffs, in the decree, their 
principal debt with its legal interest up to the date of 
the decree, and the costs at law, which, when aggre- 


gated, is not less than the amount fixed in the decree. 
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The sixth and last assignment of error is, that the 
The de- 
cree settles the priorities of the liens on the land—it pro- 
vides for the payment of the Haynes debt out of the 
cash payment, and of Plaintiff’s debt out of the deferred 
Upon a careful exam- 


Court below erred “in not dismissing the bill. 


instalments of purchase money. 
ination of the record I have not been able to see any 
sufficient reason why the Court should have dismissed 
the bill. On the contrary, the bill is sufficient on its 
face to give the Court jurisdiction and authorize it to 
grant the relief prayed. So far as appears from the 
record in this cause the decree appealed from, which was 
rendered on the 22d day of June, 1871, is correct, and must 
be affirmed with costs to the Plaintiffs against defend- 
ant, Landcraft, in this Court, and damages according to 
law, and the cause be remanded to the Circuit Court of 
Monroe county to be further proceeded with therein. 


Judges PauLi and Moore concurred in the foregoing 
opinion. 
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BoarpD oF SUPERVISORS vs. LIVESAY. 


THE BoARD oF SUPERVISORS OF GREENBRIER Covun- 
TY, DEFENDANTS IN THE ACTION, PLAINTIFFS IN 
Error, AGAINST WILLIAM R. Livesay, PLAry- 
TIFF IN THE ActTIoN, DEFENDANT IN Error. 
SAME AGAINST JOHN Erwin. SAME AGAINST JOHN 
ARGABRITE., 


Decided January 28th, 1873. 


SYLLABUS. 

The Defendants, the Appellanis in these cases, being no longer in ex- 
istence, either as a Court or Corporation, their being having been 
extinguished by the Constitution of this State, and this fact being 
judicially known to this Court, the appeals taken in these cases 
are directed to abate, in the absence of Legislation on the subjéct. 

Rucker for Plaintiffs. 

Snyder and Mathews & Mathews for Defendants. 


HaymMonpb, PRESIDENT: 

These cases came before this Court on appeals from the 
orders of the Circuit Court directing the Defendants to 
admit the Plaintiffs to their seats as members of the 
Board of Supervisors. These orders were made during 
the month of January, 1871. It is judicially known to 
this Court, that since these appeals were taken, the 
Defendants, the Appellants in this Court, known hereto- 
fore as the Supervisors of Greenbrier county, whether 
regarded as a corporation or a Court, have gone wholly 
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out of existence; are utterly extinguished by the pres- 
ent Constitution of the State. There is no such party, 
therefore, in being, in whose favor or against whom this 
Court can render any judgment. This fact can leave 
the Court, it is believed, but one course to pursue, and 
this course is indicated inthe case of Rider vs. The Nel- 
son & Albemarle Union Factory, 7 Leigh 154. This 
Company was a corporation whose charter expired during 
the pendency of the appeal. The Court directed the ap- 
peal to abate, and their decision to be certified to the 
Court below. In the absence of legislation on this sub- 
ject the appeals in these cases before this Court are 
abated, and will be so certified to the Cireuit Court of 
Greenbrier county. 


MoorE and Pav.i, Judges, concur with Haymonp, 


President, in the reasons assigned and points decided. 
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WHITE vs. SYDENSTRICKER, et al. 

Wituiam H. Wuires, PLt’F mn THE ACTION AND DEP’? 
IN Error, AGAINST JoHN T. SYDENSTRICKER, 
AND OTHERS DEF’TS IN THE ACTION AND PLL’ Frs 
IN Error. 


Decided January 30th, 1873. 


SYLLABUS. 


1. A notice of motion for judgment on an undertaking, in whicha 
blank is left for the day on which the motion will be made, and 
a blank for the name of the party who will make the motion; the 
name of the party to whom the undertaking is given, and to 
whom the money is to be paid, being signed at the foot of the no- 
tice, as the person giving the same, is sufficient. 


2. An amendment of the return made by an officer on a notice, does 
not permit him in anywise to change or amend the notice itself; 
and if he does, the changed or amended notice is a nullity. 


The questions of this case arise upon the following un- 
dertaking. netice, return, and amended return : 


[Undertaking for the delivery of property.] 
‘William H. White, plt’f, vs. John T. Sydenstricker, deft. 
Whereas the Sheriff of the county of Greenbrier, by 
virtue of a writ of fieri facias against the property of the 
said—, has levied on the following property, to-wit, two 


head of work horses: Now, therefore, we, and each of 
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us, undertake that the said John T. Sydenstricker will 
deliver the said property to the said Sheriff at Green- 
brier C. H., on the 10th day of July, 1871, then and 
there to be sold to satisfy such execution, and in case he 
fails to do so that we, or either of us, will pay to the said 
William H. White the sum—$219. 
Given under our hands this 15th day of June, 1871. 
JoHN T. SYDENSTICKER. 
PHILANDER SYDENSTRICKER, 
J. W. Davis. 
NOTICE.. 
To John T. Sydenstricker, Philander Sydenstricker, and 
James W. Davis: 


Notice is hereby given you, that on the 





day of 
the next term of the Circuit Court for the county of 
Greeenbrier, shall move the said Court to render 
judgment and award execution against you, on an un- 
dertaking dated the 15th day of June, 1871, which said 
undertaking was executed to William H. White in the 
sum of $219, is conditioned for the forthcoming and de- 
livery of property, and has been forfeited. 

Given under — hand this 6th day of September, 1871. 

WiLLiaM H. Waite. 


RETUTN. 





Executed the within on J. T. Sydenstricker, by deliv- 
ering to him in person an office copy, on the 13th day of 
September, 1871, and J. W. Davis and P. Sydenstrick- 
er, by delivering an office copy in person to a member 
of his family over 16 years of age, at his usual place of 
abode, on the 13th of September, 1871, said Davis and 
Sydenstricker not being at their residences. 

G. W. Carpenter, Deputy, 
For A. Kyiaut, 8. G. C. 
AMENDED RETURN. 

Executed the within notice on John T. Sydenstricker, 

by delivering a true copy of the same to him, on the 
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13th day of September, 1871; on J. W. Davis, on the 
same day, by delivering a true ‘copy to Lewis Davis, a 
member of his family, above the age of 16 years, and 
giving information of its purport to him, at the usual 
place of abode of the said Davis, he being absent from 
home ; and on Philander T, Sydenstricker, on same day, 
by delivering a true copy of the same to John T. Sy- 
denstricker, a member of his family, above the age of 16 
years, and giving information of its purport to him at 
the usual place of abode of said Philander T. Syden- 
stricker, he being absent from home. 


G. W. CARPENTER, Deputy, 


For A. Knieut, S. G. C. 
Davis for Plaintiff in Error. 


Harvis for Defendant in Error. 


An appeal from the Circuit Court of Greenbrier County. 
PAULL, JUDGE: 


This was a judgment on an undertaking against two 
of the persons signing the same, rendered after service 
of notice and proof thereof in Court. The return of the 
deputy sheriff on said notice being defective, leave was 
given him to amend. In making his amendment of ser- 
vice, he also changed or altered the notice itself, by 
supplying the blanks appearing therein. This he had 
no right or power to do. The notice is the act of the 
party, not of the sheriff; his sole business was to make 
return how he had executed the same, just as it came to 
his hands, without regard to any defects therein. A 
notice of motion for the recovery of money is in the na- 
ture of process, and in regard to it, the 5thsection, chap- 
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ter 124, of the Code provides, that it shall not, after it 
is issued, be altered, nor any blank therein filled up, ex- 
cept by the Clerk. No officer may in any manner inter- 
fere or tamper with it. This changed or amended no- 
tice must therefore be held a nullity. The amended re- 
turn cfin only apply to the first or original notice as it 
appears on page 5 of the record. And the question has 
been made whether this notice is sufficient. It is ob- 
jected to on account of the blanks appearing therein. The 
day of the term on which the motion will be made is 
left blank ; also the name of the party who will make 
the motion. The notice was obviously designed to be in 
the first person, and the pronoun “T” is left out; but the 
name of the payee in the undertaking is signed at the 
foot of the notice, as the party who gives it. 

Are these defects sufficient to invalidate the notice? I 
think they are not. Notices like the present, in the na- 
ture of process, and every summons to institute proceed- 
ings, are only designed to furnish information to the 
parties interested, that such proceedings have been com- 
menced, by whom, and the time, place, and tribunal 
where they will be heard. It is true, indeed, that this 
information should be ample, and given in a form which 
‘annot mislead, surprise or deceive, but when this is 
accomplished, ordinarily their office is ended. If the de- 
fect complained of cannot operate to the injury of the 
opposite party, it should be disregarded. In the case of 
Hare vs. Niblo, 4 Leigh, 359, a capias ad respondendum 
is made returnable to the next term, generally, instead 
of to the first day of the term, as the statute requires; 
the writ is executed before the time and returned to the 
first day: an office judgment is entered at rules: at 
ensuing term, Defendant moves to quash the writ, and 
all the proceedings on it at rules on the ground that the 
writ being returnable to term generally, was naught; 
and the Court overruled the motion ; Held, that the mo- 
tion was rightly overruled. So here on the day on 
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which this notice was returned, the parties could appear. 
Again, in 1, Call 51, Drew vs, Anderson, Judge Roane 
said, I am strongly inclined to view notices with indul- 
gence, seeing that they are acts, not of lawyers, but of 
parties; if, however, they descend to particulars, as to 
dates and sums, the documents referred to must, when 
produced, correspond with the notices, or no judgment 
can be rendered. , 

As to the other blank, the parties must have under- 
stood that a judgment would be asked for by William 
H. White, who was the payee in the undertaking, and 
who had signed the notice, notwithstanding the omis- 
sion of the pronoun “I.” There is here no_ possible 
ground of misapprehension as to its meaning; the par- 
ties had all sufficient information. 

A date to the notice is immaterial, much less a blank 
therein, if it has been served in time. The notice is 
then held to be sufficient. 

This notice having been given and proved by the re- 
turn of the sheriff, the Court rendered judgment against 
two of the Defendants, which judgment is affirmed with 
damages and costs, to the Appellee. 

After the above opinion was given, the attention of 
the Court was directed to the original manuscript 
record, and on a careful inspection thereof, the Court is 
satisfied that there is no variance between the notice 
and the undertaking; andthe judgment of the Circuit 
Court is therefore affirmed, with damages and costs to 
the Appellee. 

The foregoing opinion, was concurred in by Judges 
HaymonD and Moore. 
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CHARLESTON. 


BLAck vs. CAMPBELL. 


WituiaM E. Buack, PLT’F., IN THE ACTION, AND 
Der’r. IN Error, v. ANDREW CAMPBELL, DEF’?, 
IN THE ACTION, AND PLT’F. IN Error. 


SYLLABUS. 


A note under seal was executed in favor of Plaintiff by a partner, for 
himself and co-partner, (but without authority of the co-partner, ) 
in the partnership name, for money loaned the partnership, and 
with the name of A. C, signed thereto also with a seal anngxed ; in 
an action of debt thereon against A. C, by the Plaintiff, A. C, 
pleaded non est factum. HELD: 


1. The partner who did not sign the bond, was a competent witness, 

, because his interest was equal between the Plaintiffand Defendant 
the Defendant, by deed having released him from all liability for 
costs of that suit. 


2. An addendum to a proper instruction, to the jury, in the following 


language: “Or unless the jury should believe from the evidence 
that the Defendant permitted the said bond to be sent forth, or 
held out to the Plaintjff,as his (the Defendant's) deed, and thereby 
induced the Plaintiff to act upon such representation or assurance, 
in which case the Defendant would be estopped from showing that. 
the bond is not his deed, and that he never executed it.’ HEeLp: to 
be a proper instruction. 


3. An instruction to the jury in thefollowing words: “If the jury be- 
lieve from the evidence that at the time of the execution of the 
bond, or after the same fell due, the Defendant knew that his name 


was signed thereto as security, and that the Plaintiff had taken the 
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bond or was giving indulgence on the same upon the faith of such 
security, and that the Defendant made no objection thereto, but on 
the contrary held himself out to the Plaintiff as having signed the 
bond, and thereby induced the Plaintiff upon the faith of such re- 
presentation to loan the money for which the bond was given, or 
to forbear the collection of the same, then the ‘Defendant in such 
case is estopped from showing that the bond is not his deed, and 
that he never executed it, and is responsible in law for the pay- 
ment of the bond, whether he executed it or not, and that the jury 
in such case ought to find for the Plaintiff’ HrLp: to be impro- 
per, because vague and contradictory, and tending to mislead the 
jury. 

An action of debt instituted in the Circuit Court of 
Monroe county, on the 24th day of July, 1860, upon 
the following instrument : 

“We promise and oblige ourselves, our heirs, &c., to 
pay William E. Black the just snm of two thousand 
five hundred dollars, for value received of him. Given 
under our hands and seals this 5th day of November, 
1853.” 

ISAAC CAMPBELL & Co., SEAL. 


ANDREW CAMPBELL, SEAL. 


The declaration alleged that Isaac Campbell, now de- 
ceased, in his lifetime, executed said boud by signing his 
name thereto Isaac Campbell & Co., and that the De- 
fendant executed it by signing his name thereto An- 
drew Campbell. The office judgment having been con* 
firmed at rules, the Defendant at the September term, 
1860, pleaded non est factum, upon which issue was joined, 
and this was the only issue in the case. At the Novem- 
ber term, 1866, the cause was tried by a jury and ver- 
dict given for the Plaintiff. On the trial the Defend- 
ant took two bills of exceptions, which were relied upon 
in this Court as grounds of error, and are designated in 
the record as the second and third exceptions of the De- 
fendant. The opinion of the Court sufficiently sets 
forth the matters contained in these bills of exceptions. 


Price and Patton for Plaintiff in Error: 
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The Appellant relies upon two grounds of error: 


Ist. The exclusion of Lewis Campbell’s deposition up- 


on the ground of interest. 


He could not have been sued 


upon the bond, for the plaintiff alleged in the declara- 
tion that Isaac Campbell signed his own name as Isaac 


Campbell & Co. 


Lewis Campbell did not seem to have 


had any connection with the execution of the instru- 


ment. 


Suppose, however, that he was bound in equity asa 
partner of Isaac Campbell, who did sign the bond, he 
could neither gain nor lose by the result of the suit. He 
would still be bound to Black if Andrew Campbell was 
released, and if he were not released and had the debt 


to pay the witness would be bound to pay him. 


The re- 


lease of all costs which might be recovered or which 


might be expended in the defence made the interest of 


the witness exactly equal on both sides, and where the 


interests are equal the witness is competent. 


(Boring 


vs. Rader, 1 Hen. & Munf., 154; Long vs. Ray, 1 Dana, 
430, in point; Braxton vs. Hilyard, 2 Munf., 49; Kelly 
vs. Lank & Stephens, 7 B. Monroe, 220, similar; 3 


Phillips on Ev., 31, and note 2, same page; Craddocks 
vs. Thornton, 11 B. Monroe, 100; 7 Cranch, 206; Mar- 
shall vs. Davis, 1 Wend., 109; Hix vs. Good, 12 Leigh, 


491. 


2d. The addition to the instructions asked for by the 


Defendant and the instruction spontaneously given by 


the Court were erroneous. 


The real question before the jury was the verity of the 


bond. 


Was it the Defendant’s bond or not? 


If he did 


not sign it, or authorize any one to sign it for him, or 
acknowledge it as his, it was not his, and any in- 


struction to the effect that he was bound by it, whether 
it was his or not, was inapplicable and erroneous. Es- 
toppels are odious in law.—(Coke Litt., 352.) They 


conclude a man to allege the truth, and are therefore de- 
servedly odious in law, and utterly disregarded in equi- 
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ty.—(2 Tuck. Com., 257.) They must be pleaded, or 
the benefit is lost.—(1 Saund., 325, n. 4; 1 Chitty, 617.) 
And they must be pleaded with certainty to every in- 
tent.—(1 Chitty, 237; Bacon Plead., I., IT.) 

Here the Court took the whole matter into its own 
hands, and told the jury that if they believed certain 
things to be proved they ought to find for the Plaintiff, 
whether the Defendant ever executed the bond or not. 
This was carrying out the doctrine of estoppel with a 
vengeance, although the question only arose upon the 
evidence before the jury and not upon the pleading. 
When the estoppel is not pleaded it can only go as evi- 
dence of the fact. Here the Court took the question of 
fact away from the jury, and decided if certain facts were 
proved they could not look into the fact in issue, and 
which they were sworn to try. _ 

Dennis and Snyder for Defendant in Error : 

There are but two errors assigned -by the Appellant 
in this case : 

The first is, “The exclusion of Lewis Campbell’s 
deposition.” This alleged error is based upon the mat- 
ters set forth in the Defendant’s bill of exceptions, No. 2. 

Whenever a bill of exceptions is tendered to any 
opinion of the Court excluding evidence from the jury, 
the party tendering the same must state such a case as 
will show, affirmatively, the relevancy of the evidence 
rejected ; otherwise the Appellate Court will affirm the 
judgment, upon the well established rule that it is in- 
cumbent on the party seeking to reverse the judg- 
ment, to show that there was error—Rowt’s Admin- 
istratrix vs. Kile’s Administrator, 1 Leigh 216; Carpen- 
ter and wife vs. Utz et als., 4 Grat. 270; Johnson’s Ex- 
ecutrix vs. Jenning’s Administrator, 10 Grat. 1; 4 Wal- 
lace, 187. . 

The bill of exceptions in the case at bar fails to state 
any facts, whatever, even tending to show that the depo- 
sition of Lewis Campbell was relevant to the issue. De 
non apparentibus et non existentibus eadem est ratio— 
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. Broom’s Max. (910); 5 Hill’s R. 634. In Baring vs. ;i8R.. 
Reder, 1 H. & M. 154, the excluded deposition is made _ 7 
. Black 
a part of the record and commented on by the Appellate = 

Campbell. 


Court. In this the deposition is not made a part of the 


: exception, nor is it in any other way made a part of the 
: record ; consequently, it cannot be regarded by this 
Court.—Garland vs. Bugg, 1.H. & M. 374; Suydham vs. 
Williamson, 20 How. 427. Therefore, upon the author- 
| ities above cited, the judgment of the Court below must 
| be affirmed by the Appellate Court, whatever might 
7 have been the views of the latter upon the competency 
; of the witness, had that question been fairly presented 


by the record. 

The Defendant conceded, by tendering a release of 
costs, that Lewis Campbell was not a competent witness 
for him without such release. Does the exception show 





that the witness had been released in such a manner as 
to make him competent? We think not. The objec- 
tion of interest proceeds on the presumption that it may 
bias the mind of the witness.—1 Greenl. on Ev. $429. 
So in order to relieve the deposition from this objection 
it must appear, not only that the release was executed 
and delivered before it was taken, but also, that the 
witness had notice of the fact before he gave his testi- 
mony ; for, otherwise, this presumption of bias would 
not be removed. These facts must appear upon the face 
of the Record for the reasons already stated, that the 
Appellant must show the error of which he complains by 
the facts stated in his exception. Otherwise, this Court 
will presume the Court below decided correctly.—10 
Grat. 1, Supra. The exception here does not show 
whether the release was executed before or after the 
deposition was taken, nor that the witness had any 
knowledge of its execution. Janey vs. Blake, 8 Leigh, 
92. Nothing to show that the release was completed by 
delivery and accaptance.—IJd. A release after the depo- 
sition had been taken would not make it competent evi- 
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dence.—Woodward vs. Woodson, 6 Munf. 227. This 
release does not even purport to have been given with 
reference to this case. It barely recites that it releases 
costs in a certain suit now pending in the Circuit Court 
of Monroe county. It neither names the parties to the 
suit, nor does it state whether it is on the equity or law 
side of the Court. Suppose this release had been ex- 
hibited to the witness, how could he have determined 
that it applied to this particular action? In United 
States vs. Leffler, 11 Pet. 86, the exception recited that 
the release had been executed before the witness was ex- 
amined.—95; 1 Greenl. on Ev. $426. The objection of 
the Plaintiff to the deposition was general and embraced 
every possible objection that could be made to it, and 
therefore the Plaintiff could not be limited in this Court 
to any particular objection and held to have waived 
others, notwithstanding the Cireuit Court may have 
given but a single reason for excluding it. 


But suppose, that neither of the views above presented 
is sustained, then the questiom arises, was Lewis Camp- 
bell a competent witness for the Defendant. The bill of 
exceptions shows that the witness was a partner of the 
‘firm of Issac Campbell & Co., and that the bond in suit 
was executed by Isaac’ Campbell and the Defendant for 
money loaned to said firm. In equity, the witness was 
as fully liable for the debt as if he had signed the bond! 
himself.—Sale vs. Deshman’s Executors, 3 Leigh, 548. 
His liability, then, was that of a principal in the debt, 
and his relation to the Defendant was that of principal 
to the surety. His co-principal and partner was insol- 
vent, and the witness was a non-resident of the State. 
The law in relation to the competency of witnesses is often 
controlled by the facts and circumstances in each case, 


but whatever may be the particular rulings in particular 


cases, it results from all the authorities that any interest 
in the event of the suit, whether general or special, in- 
direct or absolute, which is certain in law, however 
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trivial or remote, in fact, will render the witness incom- 
petent to give evidence in favor of the party in whose 
success he is interested.—Bridges vs. Armour, 5 How. 
91; Dean vs. Speakman, 7 Blacktord, 317; Butcher vs, 
Forman, 6 Hill, 583; Mills vs. Lee, 4 Hill, 549. In 
Taylor vs. Beck, the Court stated the rule to be reduced 
to the question, “Is the witness to gain or lose by the 
event of the cause.—3 Rand, 320. If the Record can be 
used for or against him as an instrument of evidence in 
another action, the witness is incompetent—Crauford vs. 
Brook, 4 Gill, 213; Frank vs. Kincaid, 5 Md, 404—al- 
though he may have no direct interest in the event of the 
suit.— Van Nuys vs. Terhune, 3 Johns. Cas. 82; 1 Greenl. 
on Ey. $428. But the interest of the witness in the case 
at bar is conceded, and the appellant relies upon the rule 
that when a witness is equally liable to the Plaintiff and 
Defendant, he will be presumed to stand indifferent be- 
tween both, and, consequently, may be competent in 
favor of either. Does the witness sustain that relation to 
the Plaintiff and Defendant in this case ? 


In the following cases it was held that a co-obligor or 
co-contractor, not sued himself, is incompetent to give 
evidence for those who are sued upou the bond or con- 
tract, in consequence of his liability to contribute in the 
event judgment is obtained by the Plaintiff.— Pinney vs. 
Bugbee, 13 Vermont, 623; Pike vs. Blake, 8 Td. 401; 
Spaulding vs. Smith, 1 Fairfield, 363; Ranson vs. Keys, 
9 Cowen, 128; Grant vs. Shurter, 1 Wend, 150; Jewett 
vs. Davis, 6 N. Hampshire, 518; Cummins vs. Coffin, 7 
Iredell, 196; MeCall vs. Sinclair, 14 Ala. 464. This 
reason applies whenever the relation between the witness 
and Defendant are such as to make both jointly liable on 
the cause of action as between themselves, whatever may 
be their liability towards the Plaintiff.— Loomis vs. Ruet- 
ter, 9 Watts, 516; Ranson vs. Keys, 9 Cowen, 139; Moon 
vs. Eldred, 3 Hill, 106 and note. 

In a controversy between the obligor and assignee of 
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a bond, the obligee is not a competent witness to prove 
usury in the bond.— Wise vs. Lamb, 9 Grat. 294; Gilliam 
vs. Clay, et al., 3 Leigh, 590. 

When we apply the principles established by these au- 
thorities to the case at bar, it becomes apparent that Lewis 
Campbell was not a competent witness for the Defendant, 
even if the question of costs is excluded. As we have 


seen, the witness was a partner of the firm which owed. 
, ] 


the debt sued on, and the Defendant was the surety for 
the debt. The witness did not stand indifferent between 
the Plaintiff and the Defendant, his surety, for the reasons 
given in the cases before cited and for the following in 
addition ; the witnuss being bound, not upon the bond, 
but only in equity for the debt, the demand of the Plain- 
tiff was barred as to him—his liability to the Plaintiff 
being upon simple contract, was barred in five years—but 
not so with the demand of his surety in ease he has the 
debt to pay. The surety would have five years from the 
time he paid the debt to sue the witness for indemnity.— 
Ang. on Lim. $§89 and 131; and the witness is interested 
to prevent the debt from being reduced to a certainty be- 
tween himselfand the Defendant, because, in a suit by the 
Defendant against him for indemnity, he could not bring 
in discounts held by him against the Plaintiff, which he 
could do if he were sued by the Plaintiff directly.— 
Cochran vs. Cunningham, 16 Ala. 448. 


The money was loaned on the 5th of November, 1853, 
and the suit was brought on the 24th of July, 1860, nearly 
seven years thereafter. It was tried on the 21st of No- 
vember, 1866. Thus it will be seen that thirteen years 
had elapsed from the date of the bond to the trial. We 
do not know when.the deposition was taken, but certainly 
after the institution of the suit. Thus it appears, that at 


the time of the institution of the suit, and at the time ' 


Lewis Campbell’s deposition was taken, the action was 
barred as to him; and, being barred, he was under no 
legal liability to the Plaintiff, and, consequently, has no 
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interest on that side to balance his liability to the De- 513, 
fendant.— Ludlow vs. The Union Ins. Co. 28. & R. 132. bic 
But, as between Andrew Campbell (the Defendant) and  * 
the witness, the statute would begin to run only from the 


time the said Andrew (as surety,) paid the money.—An- 
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gell on Lim. §131. In the one case he was entirely re- ‘ 
lieved, both in law and equity; in the other, a judgment 
for the Plaintiff fixed a liability upon him. How, then, 
is “his interest equal on both sides?” 

The release in this case extends to the costs only, and, 
therefore, differs, materially, from the case of Hicks vs. 
Goode, 12 Leigh, 479 cited by the appellant, U. S. vs. 
Lefier, 11 Pet. 86; Jackson vs. Frost, 6 Johns. 135; Scott 
vs. Lloyd, 12 Pet. 145, aud other cases in which the re- 
lease was held sufficient to render the witness competent. 
In all these cases the release was in the most ample form, 
extending to all claim arising out of the matters in contro- 
versy, and embracing every thing which could be re- 
covered against the witness in any manner or subsequent 
suit. 

The second assignment is, that “the addition to the 
instructions asked for by the} Defendant, and the in- 
struction spontaneously given by the Court, were erro- 
neous.” 

That no man shall take advantage of his own wrong, 
is fully recognized in all Courts of law and equity, and 
is one of the most essential elements of an equitable es- 
toppel, or estoppel in pais, which, as a principle of law, 
is founded on the strictest morality. Where one, by his 
words or conduct, wilfully causes another to believe in 
the existence of a certain state of things, and induces 
him to act on that belief, so as to alter his own previous 
position, the former is estopped from averring against 
the latter a different state of things as existing at the 
same time. Where the acts and representations of the 
party must have influenced the other to do acts which 
he would not otherwise have done, and where a denial 
or repudiation must operate to the injury of such other 
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party, the estoppel is created.—Herman’s Law of Es- 
toppel, $323. “ Equitable estoppels are always applica- 
ble, in cases where an attempt is made to assert a right, 
subsequently, to the injury of others, which was waived 
by acquiescence at the time.”—Id. $331. “In regard to 
estoppels in pais or equitable estoppels, there is a re- 
markable difference between this and other kinds of es- 
toppels, that is, that estoppels in pais may be relied on 
in evidence as conclusive without being specially plead- 
ed.—Id. $611. “Judgments in vem and equitable es- 
toppels growing out of acts in pais constitute an excep- 
tion to the general rule, (that estoppels must be pleaded,) 
and will be equally conclusive whether pleaded or given 
in evidence.—2 Smith’s Lead. Cas. 820, (side p. 683,) 
and cases there cited. In Phila., W. & B. R. R. Co. vs. 
Howard, where the issue was upon the plea of non est 
factum, as in the ease at bar, the Court held that if the 
party have not an opportunity to show the estoppel by 
pleading, which cannot be done when non est factum is 
pleaded, he may exhibit the matter thereof in evidence 
on the trial, under any issue which involves the fact, and 
both the Court and jury are bound thereby.—13 How. 
(U.S.,) 307-335. It is thoroughly well settled in the 
United States, that an estoppel will be conclusive in evi- 
dence whenever there has been no opportunity to take 
advantage of it by pleading.—2 Sm. Lead. Cas. Duchess 
of Kingston’s case, top p., 819.“ And this is especially 
true in regard to estoppels in pais, which generally arise 
out of a great variety of circumstances, that cannot be 
well set forth, with the precision and brevity required 
for good pleading.” —Id. 820, top p. 


The authorities above set forth show that the authori- 
ties cited and relied on by the Appellant have no appli- 


cation to the matters involved in the case under consid-— 


eration. The only issue being upon the plea of non est 
faetum, which necessarily concluded to the country, the 
Plaintiff was ‘prevented from replyiug new matter, and 
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unless he could rely upon the estoppel iu evidence, he 
would be deprived of its benefit—13 How. 335, supra. 
Upon the merits, the instructions were proper. The ex- 
ception recites, that “evidence had been introduced by 
the Plaintiff tending to show that at the time, as well as 
after the execution, of the bond, it was recognized and 
acknowledged cy the Defendant as his deed and that the 
Plaintiff had acted thereupon.” It was surely, then, with- 
in the power of the Court, under the law governing es- 
toppels in pais to instruct the jury, that if they believed 
the facts, stated in the instructions, had been proven, 
they ought to find for the Plaintiff, “whether he (the 
Defendant,) executed the bond or not.” There was but 
a single issue in the case, and the facts stated in the in- 
struction, if true, made a clear case of estoppel; then, if 
the jury found these facts to be true, the Defendant was 
estopped from denying that it was his bond, and the 
question how it became his bond, whether by execution 
or or otherwise, was immaterial, and no instruction upon 
an immaterial matter, which does not tend to mislead 
the jury, can be erroneous. This matter could not mis- 
lead the jury, because if they had found that the De- 
fendant had not actually executed the bond, but had 
found facts which created an estoppel, they must still 
have found for the Plaintiff. 


Moorr, JuDGE: 


The Appellant assigns two errors. 

Ist. The exclusion of Lewis Campbell’s deposition 
upon the ground of interest. 

2d. The addition*‘to the instructions asked for by the 
Defendant,"and-the instruction voluntarily given by the 
Court, were erroneous. 
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What Lewis Campbell’s deposition was, does not ap- 
pear, nor is it material, as the objection was not to what 
he testified to, but to his competency as a witness. It 
appears, from the statement in the second bill of excep- 
tions, that Lewis Campbell was a member of the firm of 
Isaac Campbell & Co.; that Isaac Campbell, in his life- 
time, signed the firm name of Isaac Campbell & Co. to 
the bond ; that the estate of said Isaac Campbell was in- 
solvent, and that said Lewis Campbell was, at the time 
of the trial, non-resident of the State; that the Defend- 
ant, when he offered the deposition, produced a release, 
from himself, to said Lewis Campbell, in the following 
words: “Desiring to take the deposition of Lewis 
Campbell, to be read as evidence upon the trial of this 
cause, to that end I hereby release said Lewis Campbell 
from all costs which may be recovered against me in said 
suit, and from all costs which I may expend in defend- 
ing the same. The suit is depending in the Circuit 
Court of Monroe County, West Virginia. Witness my 
hand and seal this 13th day of October, 1866. 


ANDREW CAMPBELL. [SEAL. 


Atteste: CHARLES R. CAMPBELL. 


The Plaintiff objected to the admission of the deposi- 
tion, and the Court sustained the objection and excluded 
the deposition, “upon the ground that the said Lewis 
Campbell was an interested witness, liable in equity at 
least, if not in law, for his proportion of the bond in 
controversy (which bond it was proved was given for 
money loaned by Plaintiff to the said firm of Isaac 
Campbell & Co.), and that Defendant’s release of all 
claim on this behalf against said Lewis Campbell did 
not remove the objection to his competency.” 

The Defendant excepted to the ruling of the Court. 

Whether Andrew Campbell was liable, or not, on the 


bond, is not a question before this Court. 
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Was Lewis Campbell’s interest, in the cause, such as 387. 
would render him incompetent as a witness? ae 
Black 


Judge Roane, in Baring vs. Reeder 1. Hen. & Munf. - 
p. 154, said: “It is an established principle, that all ee 
persons are competent witnesses, who have either no in- 
terest in the cause, or whose interest therein hangs equal 
between the parties. * * * On this principle, 
that an interest on one side is counteracted by an equal 
interest on the other, it is held, that the acceptor of a 
bill of exchange is a competent witness in an action 
against the drawer to prove that he. had no effects and 
thereby prevent the necessity of notice to him; for 
though by supporting the action against the drawer, he 
relieves himself from an action at the suit of the holder, 
he at the same time gives an action against himself, at 
the suit of the drawer, in which the want of considera- 
tion will not avail him, but must be proved by another 
witness.—Peake’s L. Ev. 154, 2d ed. On this ground 
it was held, in the case of Ilderton vs. Atkinson, 4 Term 
Rep. 480, that if A have received money from B, to pay 
C, and the question be whether A were the agent of C, 
he (A) may be called as a witness to prove the agency ; 
as in any event he stood indifferent between the parties, 
being either liable to pay the money to the Plaintiff, or 
refund it to the Defendant.” 

In the same case, Judge Roane further stated, that, 


.“R. Claiborne stood entirely indifferent between the 


parties. By giving testimony, and procuring a judg- 
ment for Baring in this action, he subjected himself to 
the action of Reeder, founded on the warranty of his 
bill of sale; by procuring a verdict and judgment 
for Reeder, he laid himself liable to Baring’s action, to 


‘recover the value of his goods sold to Reeder.” And 


the learned Judge adds: “But, however, Claiborne 
might be interested in the question contested between 
the parties in this suit, he is a competent witness, if he is 
not interested in the event of this cause ; or if, being in- 
terested on one side, he is equally interested on the 
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other.” And “the rule now seems to be, that the wit- 
ness is competent, if the proceedings in the cause cannot 
be used as evidence for him, although he may entertain 
wishes on the subject, and even have occasion to contest 
the same question, in his own case, in a future action.” 

I have culled, from the opinion of the learned Judge, 
what I believe to be the principles established by many 
authorities since the case of Baring vs. Reeder; and, as 
it seems to me, conclusive of the question before us, that 
Lewis Campbell had no such interest in the cause as 
would render him incompetent as a witness. 

In the case of Van Deusen et al. vs. Blum et al., 18 
Pickering 229, upon a contract under seal, executed by 
the Plaintiffs, of the one part, and by Blum, for himself 
and his co-partner, Thonvenin, by signing the company 
name, “J.C. Thonvenin & Co.,” and annexing a seal there 
was no evidence that he had any authority to execute 
the contract in behalf of Thonvenin, or that Thonvenin 
was present at the execution or ever ratified it. It was 
held, that Thonvenin was not liable on the sealed in- 
strument, but Blum was, and although the Plaintiffs 
might have had a remedy upon the contract against him, 
yet they were not bound to rely upon him alone, as they 
could proceed against Thonvenin upon their equitable 
claim for their labor and materials so far as these bene- 
fited the company. The same principle, I think, is 
deducible from Sale vs. Dishman’s Ex’ors., 3 Leigh 
548 ; Weaver vs. Tapscott, 9 Leigh 424; Galt’s Ex’or., 
vs. Calland’s Ex’or., 7 Leigh, 594. 

Upon the principles thus settled, it cannot be said that 
Lewis Campbell was incompetent as a witness. If he was 
not liable for the debt, as a member of the firm, at law, 
nor in equity, certainly he would be a competent wit- 


ness. Ifhe was, either at law or in equity, liable asa part-_ 


ner for the money advanced by Black, then certainly he 
would be liable to Andrew Campbell, if judgment went 
against him. On the other hand, if Black failed to re- 
cover against Andrew Campbell, he would have his 
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remedy against Lewis Campbell, ‘by resorting to his 
equitable claim. Therefore, as his interest in the cause 
hung equally between the parties, he was a competent wit- 
ness. 


As to the second assignment of error, viz: the addition 
to the instructions asked for by the Defendant, and the 
instruction voluntarily given by the Court: 


The Defendant asked the following instruction: “If 
the jury believe from the evidence, that the bond in 
question was not signed by the Defendant, they must be 
satisfied that his signature was placed there in his pre- 
sence and by his authority, or that he afterwards adopted 
the bond by some act which amounted to a delivery, and 
that no verbal admission, that he would pay the bond, 
would amount to such delivery, unless the bond was pre- 
sent at the time, so as to enable him to exercise control 
of it.” 


The Court gave the instruction with thisaddition: “Or 
unless the jury should believe from the evidence that the 
Defendant permitted the said bond to be sent forth, or 
held out to the Plaintiff, as his, (the Defendant’s) deed and 
thereby induced the Plaintiff to act upon such representa- 
tion or assurance, in which case, the Defendant would be 
estopped from showing that the bond is not his deed, and 
that he never executed it.” 


Although the addendum might have been strengthen- 
ed by the statement, that the Defendant knowingly permit- 
ted, yet, I think, there can be no reasonable objection to it, 
even in the lauguage with which itis clothed. Ifthe De- 
fendant permitted the bond to be sent forth, or held out to 
the Plaintiff the idea that it was his deed, ahd thereby in- 
duced the Plaintiff to change his previous position, and 
act upon the bond, under the-belief that it was the De- 
fendant’s deed, certainly the doctrine of estoppel would 
apply. It seems to me the jury could not have been 
misled by the language of the addendum. 
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As to the voluntary instruction: It is not only vague 
and contradictory, but is contrary to the rule of law and 
tends to mislead the jury. If the bond was not the deed 
of the Defendant, at the time of its delivery, either by 
his own execution thereof, or ratification if his name 
was signed by another without authority, it was a for- 
gery, and he should not be held liable under it, by rea- 
son of any thing said or done by him after the delivery 
of the bond to, and acceptance of it by the Plaintiff, not 
amounting to a delivery by the Defendant; because the 
Plaintiff, having already acted by accepting the bond, 
his position would not be altered, as to his rights under 
that bond, by anything said or done by the Defendant, 
not amounting to a delivery, thereafter, and especially 
after the same fell due ;” nor could the denial, or repu- 
diation thereof, by the Defendant, under such facts, op- 
erate to the injury of the Plaintiff, and consequently, no 
estoppel is thereby created. The Court erred in giving 
the voluntary instruction. 


The judgment should be reversed, with costs, anda 
new trial awarded. 


Pau and Moore, Judges, concur with HayMonpn, 
President, in the reasons assigned and points decided. 
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SYLLABUS. 


The children of A., who is living, and seized of a tract of land in fee 
simple, agree to partition the land among themselves, and execu- 
ted deeds for the parcels severally allotted to each; in pursuance 
of what was supposed to be a contract between B., and C., two of 
said children, the portion coming to B., is conveyed by a deed 
signed by the other children to C., but this deed is never delivered 
to C., but was handed by B., to his brother Albert; subsequently, 
and while the parent is still living, B., admits in suit by his cred- 
itor to enforce a judgment lien, that he is the owner of the land, 
which was thus to have been allotted to him, but for which no 
deed was made to him, but toC. Under this admission the Court 
decreed the land to be sold, A.,"the parent, being no party to the 
suit: held, that A. had no such equity in the land as was bound 
by a judgment lien, and that a decree and sale of said land passed 

no title to the purchaser. 
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Sane D. makes a verbal agreement with E., for an exchange of lands, but 
Term: afterwards refuses to perform the agreement. Atthe time D., did 


not have the legal title. E., brings -suit to compel a specific per- 
formance of the contract, and by the highest Court in the State, 
it is ascertained and adjudicated, that he is entitled to have the 
contract performed. F., beiug fully informed of all these facts, of 
the existence of the contract, of its binding obligation, and of the 
pendency of a suit to enforce it, co-operates with D., in obtaining 
and using a deed conveying the land to himself, and by virtue of 
said deed, recovers in ejectment against E. Held: that it is in- 
equitable to allow F., the advantage of a deed obtained under 
these circumstances, which amount to bad faith and fraud: that 
he should be perpetually enjoined from all proceedings under 
the same, and that D., and F., should be decreed to convey the le- 
gal title to E., by sufficient deeds for that purpose. 


Boggess for Appellants. 
Lee & Morrow for Appellee. 


An appeal from a decree of the Circuit Court of Harrison 
County. 


The opinion of Judge Paull, contains a sufficient statement 
of the case. 


PAULL JUDGE. 


Thomas McKinley died intestate in the year 1836, be- 
ing seized at the time of his death of a tract of land in 
the county of Harrison, consisting of 350 acres. 

Sarah McKinley, his wife, died intestate in the year 
1854, being seized at the time of her death of a tract of 
land in the county of Harrison, consisting of about 425 
acres, having survived her husband about 18 years. 

The heirs at law of said Thomas McKinley consisted 
of eight sons and three daughters; and these children 
very shortly after the death of their father entered into 
a written agreement under their hands and seals, by 
which they agreed that their mother might retain pos- 
session of the land of which their father had died seized, 
during her natural life, and at her death, that the said 
land, as also the 425 acre tract, then owned by their 
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mother, should be equally divided among the eight 
sons, according to quantity and quality, &c. In the 
summer of 1843, and during the lifetime of the said 
Sarah McKinley, however, the said eleven children of 
Thomas and Sarah McKinley, pursuant to the aforesaid 
agreement, executed deeds of partition, conveyitg to 
the sons of said Thomas and Sarah, certain parts or par- 
cels of the two tracts of land so owned by their parents, 
to each one a certain or definite quantity, taken from 
one or the other of said tracts, or made up from com- 
bined portions of each, as had been agreed upon among 
them ; except that a deed for the tract or parcel to have 
been allotted or partitioned to William McKinley, one 
of said sons, was executed by himself, and the other 
children, to William Parrill, the Plaintiff in this suit, 
and who is the husband of Harriet McKinley, one of 
said children. This deed however was never delivered to 


the Plaintiff. 


Immediately, or very shortly, preceding this partition 
of lands among the children of said Thomas and Sarah 
McKinley, a verbal agreement was made between the 
said William Parrill and the said William McKinley, 
for an exchange of real estate; the former to convey 
unto the latter a tract of land owned by him consisting 
of about 175 acres, situated in Marion county, in ex- 
change for his undivided interest in the lands situated 
on Buffalo creek, in Harrison county, dnd by which, as 
it seems from the pleadings, the parties intended his in- 
terest in the aforesaid two tracts of land belonging to 
Thomas and Sarah McKinley. This then undivided 
interest, was afterwards ascertained by the partition 
aforesaid, and made to consist of 97} acres of land, 
taken wholly from the tract of said Sarah McKinley ; 


and for which a deed was executed to the said Plaintiff 


by the said children, but which deed was never deliv- 
ered to the Plaintiff. 


In this condition of the facts, William Parrill, the 
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Plaintiff, in the year 1845, instituted a suit in Chancery, 


-in the Circuit Superior Court of law and chancery for the 


county of Harrison, against the said William McKinley, 
to enforce a specific performance of the verbal contract 
betyeen himself and said William, for an exchange of 
lands, to which reference has been made. William Mc- 
Kinley answered the bill, and proofs were taken, and 
upon the hearing the bill was dismissed. Parrill took 
an appeal to the Supreme Court of Virginia, which re- 
versed the decree of the Court below, deciding that the 
plaintiff, Parrill, was entitled to a specific execution of 
the contract of exchange set forth in his bill; but it ap- 
pearing to the Court from exhibits filed with the plead- 
ings, that the lands of William McKinley were bound 
by a judgment lien prior in date to the time of said con- 
tract for exchange, and that a decree was rendered for 
the sale of said lands, and that the same or portions 
thereof had been sold, the Court directed an enquiry to 
ascertain whether any title to the Buffalo land in the bill 
mentioned could be made to the Appellant, and if not, 
that he have leave to amend his bill, and ask for a re- 
scission of the contract, and any other relief, to which he 
might be entitled. 


In the year 1857, the Plaintiff filed his amended bill 
against William McKinley, and Albert McKinley, his 
brother, and one of the sons of Thomas and Sarah Mc- 
Kinley, with the view of obtaining relief in accordance 
with the views indicated in the opinion of the Court of 
Appeals. 


The amended bill alleges that an action of ejectment 
had been prosecuted against the Plaintiff by Albert Mc- 
Kinley, William McKinley, and Sarah McKinley, the 


same being commenced in February, 1853, a few months . 


after the aforesaid decision had been rendered by the Su- 
preme Court of Virginia; and that in the month of 
January, 1857, a verdict was found against him in favor 
of Albert McKinley, and that judgment was rendered 
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thereon, and that he, said Parrell, the complainant, was 
liable at any time to be turned out of possession. This 
action of ejectment was for the recovery of the tract or 
parcel of land consisting of 973 acres, which had been 
allotted to the said William McKinley, and which is 
now the subject of controversy in this suit. 


The bill then proceeds to set forth the title under or 
by virtue of which, the said Albert McKinley recovered 
said land ; the first rhentioned being a deed therefor to 
himself from his mother, Sarah McKinley, bearing date 
on the 20th day of December, 1847, and admitted to 
record on the same day. By previous grants and devises 
it was shown that the legal title was, at the time of ex- 
ecuting this deed, vested in the said Sarah McKinley. 
The other title of said Albert McKinley, by virtue of 
which he sought a recovery of said land, was a deed ex- 
ecuted to him for said land by G. D. Camden, a com- 
missioner appointed by the Circuit Court of Lewis coun- 
ty, in a decree made by said Court in May, 1846; this 
deed bears date on the 9th of February, 1852. The de- 
cree above referred to was made in the suit of Ham- 
bleton and Denham against William McKinley, brought 
in chancery in the Circuit Court of Lewis county, to en- 
force the lien of a judgment obtained by them against 
said McKinley, on the law side of said Court for the 
sum of $1,940.96, in April, 1841. The decree aforesaid 
directed the sale of several lots or parcels of land be- 
longing to said McKinley, which the decree recites that 
said McKinley admitted that he owned, among which, 
was a lot of 973 acres in the county of Harrison on Buf- 
falo creek, being the share of the said William McKin- 
ley, in the lands of which his father, Thomas McKin- 
ley, died seized. At the sale of said lands, under this 
decree, Albert McKinley became the purchaser of said 
973 acres, and afterwards received a deed therefor, as 
above recited. The judgment of Hambleton and Den- 
ham, the creditors of William McKinley, being in 1841, 
and prior to any contract verbal or otherwise between 
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the plaintiff, Parrill, and the said William McKinley, in 
regard to said 974 acres, and the same being sold by vir- 
tue of the lien of their judgment, it is now contended by 
Albert McKinley, that said deed from Commissioner G, 
D. Camden, has conferred on him a title to said land 
paramount to all legal or equitable claims of the said 
Plaintiff, Parrill, thereto. 


The amended bill proceeds to allege however, that 
said land in controversy was not in fact or in law sub- 
ject to the lien of Hambleton and Denham’s judgment 
aforesaid, and other facts and circumstances connected 
with the acquisition of his title by Albert McKinley, 
both in obtaining the deed from his mother Sarah Me- 
Kinley, and his purchase of said land under the decree 
of the Circuit Court of Lewis county, as would make it 
wholly unjust and inequitable, that the said Albert Mc- 
Kinley should be allowed to take and keep possession of 
said land by virtue of his judgment in the ejectment case 
aforesaid, and praying that he may be forever enjoined 
from executing said judgment, or taking any further pro- 
ceedings thereon; and that the said William McKinley 
and Albert McKinley, who are charged with confedera- 
tion and fraud be decreed to convey all their interest in 
said land to the Plaintiff. 


Albert McKinley and William McKinley, each, file 
answers to the amended bill, maintaining the validity of 
Albert’s title to said land under the deed aforesaid from 
his mother, and under his deed from Commissioner Cam- 
den under the decree of the Circuit Court of Lewis 
county, and denying all fraud and confederation in the 
premises.—Proofs were taken, and in June, 1869, the 
case came on for hearing on the amended bill, answers, 
replications thereto, exhibits and testimony, former or- - 
ders and proceedings, the decree of the Supreme Court 
of Appeals of Virginia, and the record and proceedings 
in the action of ejectment; and a decree was thereupon 
rendered by the Circuit Court of Harrison county, that 
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the contract between the plaintiff, Parrill, and the de- 
fendant, William McKinley, be specifically executed ; 
that the Plaintiff be quieted in the possession of sg much 
of said land, as he holds in possession ; and that he have 
possession of the small portion thereof held by the said 
Albert McKinley, and those claiming under him; and 
to that end that the injunction awarded the Plaintiff, to 
enforce the judgment in ejectment, be made perpetual ; 
and that he have a writ of possession for any part of the 
premises, withheld from him by Albert McKinley, or 
those claiming under him, since the institution of this 
suit, &c: And further, that the said William McKin- 
ley and Albert McKinley do convey said tract of land to 
the Plaintiff, by good and sufficient deeds, the said Wil- 
liam, with covenant of general warranty, and the said 
Albert with covenant of special warranty, to be duly ex- 
ecuted and acknowledged for record ; and upon their fail- 
ure so to do,a Commissioner is appointed to execute and 
acknowledge such deeds in their behalf, with covenants, 
as hereinbefore expressed. 


From this final decree the defendant, Albert McKinley, 
takes an appeal to this Court. By virtue of the verdict 
and judgment in the action of ejectment aforesaid, 
rendered in his favor, he will have the right, unless re- 
strained, by the action of this Court, to entey upon and 
possess himself ofthe said tract of 973 acres, which is now 
the subject of controversy in this suit. Whether the 
final decree of the Circuit Court of Harrison county shall 
be held erroneous, will depend upon the consideration 
and settlement of this question, to-wit: Whether the 
legal title of Albert McKinley to this land, as derived by 
the deed from his mother, or as derived by the deed from 
the commissioner, G. D. Camden, under the decree of the 
Circuit Court of Lewis county, is sufficient, under the 
facts and circumstances disclosed in this record, to bar 
the equitable claim of the Plaintiff to the absolute owner- 
ship and possession of the land in controversy. All right 


10 


73 





1873. 
January 

Term. 

Parrill 


v. 
McKinley et 
al. 








74 


1873. 
January 
Term. 
Perrill 


v. 
McKinley et 
al: 


SUPREME COURT OF APPEALS 


and claim, legal and equitable, of William McKinley, to 
this land, as between himself and the plaintiff, Parrill, 
has been determined and adjudicated by the Supreme 
Court of Virginia. 9 Grat. 1, to be vested, and as the 
result of their decision, to have been vested in the Plain- 
tiff, since the summer of 1848, at which time, and ever 
since the Plaintiff has been entitled to the possession and 
ownership of said land, as against William McKinley, 
Had he, William McKinley, at that time, in the year 
1843, when the partition was made between himself and 
his brothers, and the portion allotted to himself was de- 
signated, in good faith delivered the deed which had 
been executed by himself and his brothers, conveying 
this land to the Plaintifft, this controversy would never 
have arisen. That he was under obligation to do so at 
that time, or at least to convey himself all his right, title 
and claim, legal and equitable, to said land to the Plain- 
tiff, the Supreme Court of Virginia, has fully determind ; 
and from that time the Plaintiff has been entitled to all 
his legal and equitable rights in the premises; and this 
suit was instituted in 1845, to secure these rights, and 
reduce them to a firm and actual possession. Wil- 
liam McKinley denied the contract of exchange made 
with the Plaintiff, and has persistently sought, as shown 
abundantly by the record, in every way to defeat its ful- 
filment; and in this effort his brother, Albert McKinley, 
comes to his aid, by endeavoring to secure the owner- 
ship of this land for himself. 


The first step that was taken by these brothers for the 
accomplishment of this purpose, is seen in the proceed- 
ings of the Circuit Court of Lewis county, where a 
decree was entered in the case of Hambleton and Den- 
ham, directing the land in question to be sold, as being 
the property of William McKinley, and as being sub- 
ject to the lien of their judgment, and to the payment of 
their debt. Their judgment was obtained in the year 
1841. In said decree it is recited, that “ William Mc- 
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Kinley admits he owns 973 acres, situated in the county 
of Harrison, on Buffalo creek, being the share of the 
said William McKinley in the lands of which his 
father, Thomas McKinley, died seized.” This was in 
May, 1846. Under this decree the land was sold, and 
Albert McKinley became the purchaser, and obtains a 
deed from the commissioner. 


But has any title, legal or equitable, passed by virtue 
of said decree and deed to Albert McKinley? I think 
not. The facts shown in this record make it manifest 
that the recital, made in the admission of William Mc- 
Kinley, as contained in said decree, is not true. This 
land was not “the share of William McKinley in the 
lands of which his father, Thomas McKinley, died 
seized.” These 973 acres constitute no partof the tract 
of land of which Thomas McKinley died seized in 
1836; but constitute a part exclusively of the tract of 
425 acres belonging to Sarah McKinley, who was then 
in life. It was 
tract could be 


not possible, therefore, that this 973 acre 
at that time, or any other, subject to 
the lien of a judgment against William McKinley, as an 
heir at law of his father, Thomas McKinley. 

But it has been contended in argument that, by vir- 
tue of the agreement made among the children of 
Thomas and Sarah McKinley in 1836, in regard to the 
lands of their parents, and of the partition that was 
made thereof among themselves in the year 1843, and 
the deeds which were then executed, and by which par- 
tition these 973 acres were allotted to William McKin- 
ley (although not conveyed to him), that he, William 
McKinley, became possessed of such an equitable title 
in this particular parcel of land, as to subject it to the 
lien of his creditor’s judgment, and authorize its sale for 
the payment of his debt. This proposition cannot be 
maintained. What are the facts? At this very time, 
when this decree was made by the Circuit Court of Lewis 
county, this particular piece of land, so decreed to be 
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sold, belonged in fee simple to Sarah McKinley, and 

over it she had at that time full and absolute dominion, 

to dispose of the same either by will or by deed, to 

whomsoever she pleased. To say, therefore, that Wil- 

liam McKinley had at this time such an equitable inter- 

est in this land, as would authorize a sale under the de- 

cree of a Court, and pass a title to the purchaser, 

involves a gross and manifest contradiction. The acts 

of the children in regard to the land of the mother, 

Sarah McKinley, in which they did not have any legal ' 
or equitable rights whatsoever at the time, but simply 

looking to the possibility of their existence in the future 

on the happening of the mother’s death, can create no 

such equities, as would pass under the control of a stran- 

ger, such as a judgment creditor, by mere operation of 
law. The name of Sarah McKinley is indeed signed 

to the agreement made between her children in 1836; 

but she is not a party named in the contract, nor bound 

in any way by any agreement, promise or covenant con- 
tained therein. This contract of 1836, and the subse- 

quent acts of the children in 1843, may indeed create 
equities between themselves, dependent upon a future 
event, or events, to give them value, as to their rights 
and interests in the land of their mother. As between 
themselves they may subsequently become matters of 
litigation, as in the present suit, or matters of estoppel, 
perhaps, to each other; but as to strangers, they are too 
imperfect, too immature to become the subjects of any 
rights whatever. 





Under these views, I am of opinion that no title, 
legal or equitable, to the land in controversy, passed to 
Albert McKinley by virtue of the sale and deed made 
to him under the decree of the Circuit Court of Lewis 
county in 1846. William McKinley did not have at that 
time any such equity in this particular piece of land as 
could be made the subject of decree and sale for the pay- 
ment of his debts, by the operation of a judgment lien. 
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I now pass to the remaining inquiry, to-wit.: The 
sufficiency of the legal title acquired by Albert McKin- 
ley to the land in controversy, by virtue of the deed ex- 
ecuted to him by his mother, Sarah McKinley, bearing 
date on the 20th of December, 1847. Albert McKinley 
and William McKinley are themselves not willing to 
rely upon the sufficiency of the title acquired under the 
purchase made by Albert in September, 1846, under the 
decree of the Circuit Court of Lewis county, but took 
what seemed a surer method of obtaining a valid title to 
this land, by obtaining a deed from the party who then 
owned the same in fee simple. Is this deed sufficient in 
view of the facts and circumstances under which it was 
obtained, to bar the Plaintiff’s claim to the relief 
which he seeks? 


Plaintiff had made a contract with William McKinley 
for this land in the summer or spring of 1843; and 
when the partition was made among the children in the 
same year, this land was actually conveyed to the Plain- 
tiff, Parrill, by a deed signed by the children, in conse- 
quence of their knowledge and general understanding 
of the contract made between the Plaintiff and William 
McKinley, that’ the Plaintiff was to have William’s 
share ; all these facts were well known by Albert McKin- 
ley ; he was present when this partition and these deeds 
were made, and aided in their accomplishment, along 
with the others. In 1845, this suit is instituted in the 
Circuit Court of Harrison county, against William Mc- 
Kinley, to compel a specific performance of this con- 
tract ; and of this fact, of the pendency of this suit, and 
of its sole object, Albert McKinley is fully informed. 

While aware, then, of the existence of this contract, 
and that a just obligation was resting upon William 
McKinley to perform it; while aware that this suit was 
pending, and the object which it hadin view; while 
thus fully aware that the Plaintiff was justly entitled to 
the ownership and possession of this land, and had re- 
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sorted to the Courts in order to secure them, Albert 
McKinley is found actively co-operating with his brother 
in his efforts to evade and defeat the performance of a 


just and legal obligation, and to secure the ownership of 


this land for himself. This deed from Sarah McKinley 
to Albert is in the handwriting of William McKinley, 
and is executed by her at his instance and request. So 
far as it appears, no consideration was paid by Alberton 
account of this conveyance, the only pecuniary consid- 
eration recited in the deed being one dollar. This was 
an act of bad faith on the part of William McKinley, 
as otherwise on the death of his mother, ho would have 
been entitled to this land, and the Plaintiff would have 
secured its possession. With all this knowledge, Al- 
bert McKinley accepts this deed, and thus unites with 
his brother in this act of bad faith towards the Plaintiff, 
and uses this deed in the action of ejectment for his own 
benefit. It matters but little what were the motives of 
these parties in these acts of hostility towards the hus- 
band of their sister. Whether they were actuated simply 
by feelings of undindness or dislike, or by the secret 
purpose of securing this land for their own personal ben- 
efit, to the wrong and prejudice of the Plaintiff, and of 
his rights and interests, it would be equally contrary 
tothe principles of justice and equity, to permit the 
parties, who are now in a Court of Chancery, to retain 
an advantage which they have secured, by violating the 
principles of both alike. The final decree of the Circuit 
Court of Harrison county, rendered on the 4th day of 
June, 1869, is affirmed, with $50 damages and costs, to 
the Appellee. 


Haymonp, President, and Moore, Judge, concur in 
the foregoing opinion. 
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SYLLABUS. 


1. McC., and G., Commissioners, appointed for the purpose in a chancery 


cause by the Circuit Court of Greenbrier county, sold land to H.S., 
and H.S., signed a bond for the purcliase money to McC., and G., 
describing them therein as commissioners. H. §., aftersigning the 
bond presented it to S., and B., who signed it with the distinct un- 
derstanding and positive agreement, that the same should not be 
binding upon them until it had been signed by R. H. G., T. A, 
B., and others, and before the bond was delivered to McC., and G., 
they had due notice of the agreement and it was delivered to them 
as an escrow with full notice that it was such, and that it was not 
the deed of S., and B. R. H.G., and T. A. B., never executed the 


bond. McC., and G., brought an action upon the bond in a Court 
of law, and the obligors were served with process, but suffered 
HELD; 


judgment to go against them by default. 
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Upon these facts substantially alleged in a bill of injunction filed 
by S., and B., enjoining the judgment at law, on a motion to dis- 
solve the injunction (no answer being filed) that the facts stated 
in the bill as a defence against the bond, were available, and might 
have been made as a defence in the action at law, under a plea of 
non est factum, and that S., and B., having failed to make the de- 
fence in the action at law were not entitled to be entertained for 
relief against the judgment at law upon the facts stated,in a Court 
of Equity, unless they alleged in their bill a good and sufficient 
excuse for not making the defence in the action at law. 


2. For excuse for failing to make the defence in the action at law §., 


and B., allege in their bill that B., is a resident of Kanawha coun- 
ty; that the action at law was brought in Greenbrier county, and 
that B., immediately on being served with the summons wrote to 
S., and another person to employ an attorney designated in the 
letter to defend the action; that S., as requested spoke to the at- 
torney, but. was told by him, that he was counsel forthe Plaintiffs, 
and in the conversation which ensued he remarked to S., that the 
action would not likely be called for trial at the next term, mean- 
ing the April term, 1871,—that S., then went to, and employed 
another attorney to defend the action—that he agreed with him 
upon the fee to be paid, and stated to him the nature of the de- 
fence to the action; that having been informed that the case could 
not possibly be tried at said term of Court, he made no further 
preparation about the defence, and thought no more about the 
matter until after the adjournment of the said term of Court, 
when he was surprised to learn that judgment had been rendered 
for the amount of the bond; that he at once went to the attorney 
he employed, and learned from him that he did not defend the ac- 
tion, because he did not understand that he had been definitely 
retained in the case, but expected to see him, (S.,) again and con- 
clude the contract, and get all necessary information for the de- 
fence; that this was entirely in conflict with the understanding of 
S., who thought the arrangement for the defence had been con- 
cluded, and that he had nothing further to do until notified by the 
counsel; that B., relied upon S., to employ counsel, and defend 
the action, and that after B. wrote the letters, he knew nothing 
whatever about the matter until he found execution against him 
in the hands of the Sheriff. Hexp, 


The facts alleged do not constitute a good and sufficient excuse, 
for not making the defence in the action at law, and that a Court. 
of Equity ought not to entertain the bill and grant relief. 


8. “That a party to whom a day and opportunity have been allowed 


to make his defence against a demand set up against him ina 
Court of law, but who has wholly failed to avail himself of them, 
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will not be entertained in the Court of Chancery on a bill seeking 
relief against the judgment which has been rendered against him 
in consequence of his default, upon grounds which might have 
been successfully taken in the Court of law, unless some reason 
founded in fraud, accident, surprise, or some adventitious circum- 
stance beyond the control of the party, be shown why the defence 
was not made in that Court.” 


4. When a bill of injunction doesmot contain sufficient equity to give 


a Court of Equity jurisdiction, and the Judge of the Court upon 
irregular notice of a motion of Defendant to dissolve when there 
is no answer filed, dissolves the injunction, and the Plaintiff in the 
injunction afterwards in term moves the Court to re-instate the 
injunction, and the Court refuses—The Appellate Court ought not 
to reverse either of the orders dissolving or refusing to re-instate 
the injunction. 


5. A Court of Equity appoints special commissioners to make sale of 


land in a pending cause for the purposes thereof, and the sale is 
made accordingly; a Court of Equity should not entertain a bill 
of injunction to enjoin the collection of a judgment at law ren- 
dered upon a bond given to the commissioners for the purchase 
money, upon allegations that the commissioners have no title to 
the land, and that no deed has been made or filed as an escrow 
for the same, and that the title to the land is in another person, 
espevtially where such person is a party to the suit in which the 
decree of sale is made. 


6. Where a decree appointing special commissioners. to make sale of 


land, was made by a Circuit Court of the State of Virginia of a 
county within the boundaries of this State, and said decree was in 
force at the formation of this State, it is not necessary to author- 
ize the commissioners to act under the decree that they should be 
re-appointed by the Circuit Court of the county, after the forma- 
tion of this State—Such commissioners are not public officers. 


7. An injunction may be dissolved upon motion before process is served 


on the Defendant. 


The opinion of Judge Haymond contains a sufficient 


statement of the case. 


Snyder for Plaintiff and Appellant. 


First Error—tThe injunction should not have been 


dissolved on an ex parte motion in Chambers until a suf- 
ficient notice had been given to the Plaintiffs. The 
notice given in this case was too general, vague and un- 
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certain. It neither specified the grounds of the motion 
nor the place at which the motion would be made, 
Miller vs. Traphagan, 2 Halst. ch. 200. 


SeconpD Error—The injunction should not have 
been dissolved until the Plaintiffs had an opportunity 
to have process served on all the Defendants. Until the 
cause had been matured the injunction should not have 
been considered in vacation. Code, ch. 133, §§4 and 
12, pp. 631-32, app. p. 742. 

TurrD Error—tThe bill, if true, showed sufficient 
grounds for relief, and should, therefore, not have been 
dissolved for want of equity. (1) A motion to dissolve 
on the face of the bill is like a demurrer and admits as 
true all the matters properly stated therein. Titus vs. 
Mabee, 25 Ill. 257, Peatross vs. McLaughlin, 6 Grat. 64. 
(2). The judgment in this case is founded upon a void 
bond—an instrument which never was the obligation of 
the Plaintiffs: consequently the judgment is without con- 
sideration and unconscionable, and on that ground will 
be relieved against in Equity. Hilliard on Inj. 177. 
“ Equity will relieve against a judgment at law upon a 
void contract, although the defence might have been 
made at law.” Lucas vs. Waul. 12 Sur & Mar. 157. Bar- 
rett vs. Floyd 3 Call, 536. 

In a doubtful case the Court will ordinarily grant the 
relief prayed for; and thus prevent injustice and oppres- 
sion. Hilliard on Inj. 15; Ballard vs. Fuller, 32 Barb. 68. 

The conduct of the Plaintiffs in this case is not charac- 
terized by negligence, but from misapprehension the 
judgment at law was obtained by default. In Fenton vs. | 
Garlick, 6 Johns. 287: the Defendant’s attorney had 
sent a plea to be filed in the case, but the person by 
whom it was sent neglected to file or deliver the plea. 
The Court held, that “the omission to plead in time arose. 
from accident, not negligence.” The following cases are 
in point, and show that relief should be granted in the 
Lee vs. Baird, 4. H. & M. 453; Barrett et 


case at bar: 
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als. vs. Floyd et als.; 3 Call, 464 (side p. 536); Richard- 
son vs. Johnston, 2 Call, 527-29; Isaac vs. Johnson, 5 
Munf. 95. 

In Pickett vs. Morris, 2 Wash. 255. the Court, held: 
that equity would relieve againt an wnjust judgment un- 
less there had been a full and fair trial at law. In the 
case at bar there was no trial. See the following cases: 
King vs. Smith, 2 Leigh 157: West vs. Logwood, 6 Munf. 
491; Mayo vs. Bentley, 4 Call 528; Mason vs. Nelson, 
11 Leigh 227; Day vs. Welles, 31 Conn. 344; Owens vs. 
Ranstead, 22 Ill. 161. 


When, by the neglect of an attorney, a party was de- 
faulted, the judgment was enjoined in equity and a new 
trial granted. Haebesch vs. Baker, 7 Wisconsin R. 542. 
This case is directly in point and rules to the case at bar. 


Fourtu Error—The Court erred in refusing to re- 
instate the injunction upon the amended bill, which 
should have been done upon the ground that the judg- 
ment was without consideration and obtained by persons 
who had no title to the cause of action. Relief against 
such a judgment could be had only in equity and no ex- 
cuse was necessary for not defending at iaw. 


“After an injunction has been dissolved on the merits, 
the complainant may amend and obtain an injunction 
on the amended bill.” Hilliard on Inj. 126 §80; Ar- 
nold vs. Kreissler, 22 Texas 580. 

“A Court of Chancery is always open to reinstate as 
well as to grant an injunction.” Hilliard on Inj. 132 
§98; Radford vs. Innes, 1 H. & M. 7. 


FirrH Error—tThe obligees of the bond having full 
notice that it was conditional, it was fraud in them to 
attempt to enforce the payment until it was completed. 
In this view a Court of Equity has concurrent and 
original jurisdiction. Vide 3 Abb. (N. Y.) Dig. p 224 
els. 145, 146, 147 and 152; 4 Id. p 23 cls. 1 and 2, p 
132, els, 133-4. 


83 





1873. 
Januar 


Term. 





Shields et al 
v. 
McClung et als 





84 


1873 
Januar 
Term. 


Shields et al 


v. 
MeClung et als 


SUPREME COURT OF APPEALS 





Thompson vs. Graham, 1 Paige 384 in point. Ap- 
thorpe vs. Comstock, 1 Hop. ch. 143 and 8 Cow. 386. 


Mathews & Mathews for Defendants and Appellees, Me- 
Clung and Gordon. 


As to the assignment of errors: 


First, The notice of a motion to dissolve the injune- 
tion “in Chambers” is sufficient. “In Chambers” isa 
private place where a Judge sits to hear and determine 
cases and do such business of the Court as may be done 
out of the Court, and is presumed to be as well known 
to the attorneys practising in his Circuit, as the build- 
ing in which the Courts are held. 


The process issuing upon a bill of injunction is in- 
tended to inform the defendant that an injunction has 
been awarded, and to summon him to answer the bill. 
If he has actual knowledge of the injunction, and 
waives the service of process, it is a matter of which the 
Plaintiff can not be heard to complain. The plaintiff 
is only entitled to reasonable notice of a motion to dis- 
solve—see Code of West Virginia. p. 742—which in 
this case was given.—The Record does not contain a 
copy of the process and return, and if it was necessary 
that the process should be executed before the injunction 
could be dissolved, in the absence of any evidence to 
the contrary, the Court would assume that it had been 
executed, as was, in fact, the case as shown by a cértified 
copy of the return. 


Second, The bill, on its face, does not show sufficient 
grounds for an injunction. It is not clear that the state- 
ments of the bill, with regard to the execution and de- 
livery of the bond upon which the judgment was ob- 
tained, would have constituted a sufficient defence at 
law. It is unnecessary, however, to consider this ques- 
tion since the bill does not show that the Defendant had 
a sufficient excuse for not defending the action. 
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It is alleged in the bill, that the Appellant, Brown, 
did nothing to defend the action, and intended todo 
nothing except to write to his co-Defendant, upon whom 
he relied to defend the suit; that the Defendant, 
Shields, spoke to the attorney of the Appellees, and was 
informed by him of his relation to the case, and that the 
case would not likely be called at the April term, 1871; 
that he went to another attorney, employed him and 
agreed with him upon a fee to defend the suit; that it 
was not the understanding of this attorney that he was 
employed, and that judgment was rendered at the April 
term, 1871. It is not even alleged that due diligence 
was used in the employment of counsel and preparation 
of the defence. With the use of such diligence the 
Appellant would have known certainly whether he had 
employed an attorney, and the attorney would have 
known whether he was employed. It is not claimed 
that the attorney forgot that he had been retained, but 
that his understanding of the interview was very dif- 
ferent from that of the Appellant, Shields. Due dili- 
gence and proper distinctness, on the part of Shields, in 
the alleged conversation, could have left no doubt on 
the mind of the attorney as to whether he had been em- 
ployed. 

Courts of Equity reluctantly interfere to restrain pro- 
ceedings in a Court of law, especially after judgment, 
and relief will be granted against a judgment only on 
grounds of which the complainant was prevented from 
availing himself by fraud, accident, mistake, or the act 
of the opposite party, without any negligence or fraud on 
his own part. 

- Hilliard on Injunctions, p. 177, and cases there cited ; 


Ib. 178. 


Laches or negligence will be a bar to 


equitable relief; Ib. p. 186, a, and p. 187, a. 

Where the Defendant or his attorney neglected to 
make a defence which could have been made, the judg- 
ment in the absence of fraud, surprise or mistake, will 
And it has been held a sufficient 


not be enjoined. 
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ground of refusal that the bill itself shows a good de- 
fence.—Ib. pp. 187 and 188; Houston vs. Wolcote, 7 
Clarke, 173; Hilliard on Injunctions, p. 191, §31, pp. 
192 and 193, and note. See also, Yancey vs. Fenwick, 
4H. & M. 425; Steward vs. Rosser, 4 H. & M. 438; 
3 Daniel’s Ch. P. Marginal pages 1841 and 1842; 2 
Story’s Equity Jurisprudence, $$887, 888, 894, 895, 
896 and 897; 8 Leigh, 114; 10 Gratt. 506, 509, 510; 
18 Gratt. 364. 


The amended bill discloses no ground for relief. It - 


is not pretended that the facts stated in the amended 
bill were not known to the plaintiff when the action 
was tried, and when the injunction was awarded. 

The ground for a bill to obtain a new trial after judg- 
ment, in an action at law, must be such as would be 
ground for a bill of review of a decree in a Court of Eq- 
uity, upon the discovery of new matter.—2 Story, 
$888; 2 Mitf. Eq. Pl. by Jeremy, 131; Hoyd vs. 
Jayne, 6 Johns. Ch. R. 479. Woodworth v. Van Bus- 
kerk 1. Johns, Ch. R. 432. 

HAYMOND, PRESIDENT: 

This is a Bill of Injunction to a judgment rendered at 
law, upon a paper writing purporting to be the bond of 
the Plaintiffs and Defendant, Hiram Scott. The judg- 
ment at law against which the bill is filed is a judgment 
by default. Process was duly served on the Defendants 
in the action at law, but they failed to appear and make 
defence. The original bill filed in the cause avers that 
the paper or pretended bond on which judgment was ren- 
dered is not, and never was the bond of the Plaintiffs or 
either of them; that the consideration of the supposed 
bond, was a small lot of land near the town of Frank- 


ford, in Greenbrier county, sold for the purpose of mak-_ 


ing the same a graveyard, to be paid for by sundry per- 
sons living in and near the town; that the defendant 
Hiram Scott, contracted with the said commissioners for 
the purchase of the lot, executed the aforesaid writing, 
and presented it to the Plaintiffs, who signed it with the 


qa - 
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distinct understanding, and positive agreement that the 5a, 
same should not be binding upon them, until it had been __7™- 
signed by Richard H. Gillilan and T. A. Bell, and sev- Ses ¢ * 
eral other persons; that long before said bond was de- M°Cnsetss 
livered to the obligees thereof, they had due notice of the 
said agreement, and that it was delivered to them as an 
escrow, with full notice that it was such, and that was not 
the deed of the Plaintiffs ; that R. H. Gillilan and T. A. 
Bell, never did execute the supposed bond and that the 
same is void as to the Plaintiffs. 

The Plaintiffs claim upon the facts above stated, that 
although they could have filed their plea of non est fac- 
tum to the supposed bond in the action at law, and made 
complete and successful defence thereto—that still, their 
defence against said supposed bond is an equitable de- 
fence, of which they can avail themselves in a Court of 
Equity, as well as a Court of law; and not having avail- 
ed themselves of their right and privilege of making 
their defence against the supposed bond, in the action at 
law, they have the right to be entertained in a Court of 
Equity, and upon the facts be relieved from the payment 
of the judgment rendered upon the supposed bond. In 
support of this principle the Court is referred to the case 
of King vs. Smith and others in 2d vol. of Leigh’s Re- 
ports, page 157. The syllabus of that case reads thus; 
“P. agrees to join H. W.,as his surety in a forthcoming 
bond, and executes and delivers the bond as an escrow, 
upon condition that K., shall also join in and execute the 
bond as co-security ; and K., agrees to join as surety in 
the bond, and executes and delivers the same as an escrow, 
upon condition that O. W., also shall join in and exe- 
cute the bond as co-security ; but O. W., never unites in 
the bond. Held: that upon this state of facts, neither 
P., nor K., are liable for any part of the debt in equity, 
any more than they would be liable for any part of it at 
law, where the facts would amount to proof of non est fac- 
tum.” Inthe above case there was execution awarded 
upon the forthcoming bond. King filed his bill of in- 
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junction, but he averred in his bill that the reason why 
he did not set up his defence against the forthcoming 
bond upon the motion for award of execution on the 
bond, was that he never had any notice of the motion— 
It does not appear from~the statement of the case that 
King’s averment in this respect was denied by the op- 
posite party. The prayer of his bill was that further 
proceedings at law upon the bond be enjoined. But, 
King’s excuse for not making his defence at law, was, 
that he did not have notice of the motion to award exe- 
cution. Of course if he did not have notice of the mo- 
tion for award of excution there was good reason for his 
not appearing to the motion and making defence there- 
to and that reason seems to have been considered suffi- 
cient to entitle him to ask a Court of Equity to take jur- 
isdiction, and relieve him against the bond, and execu- 
tion thereon, as I infer from the report of the case. 
From the statement of this case as reported it would 
seem that the Court took jurisdiction not because the de- 
fence was an equitable one but because King not having 
had notice of the motion, had no opportunity of defend- 
ing himself against said bond at law. Porterfield, the 
other surety, also exhibited his bill in the same Court; 
in which referring to King’s bill, he stated that he had 
signed the bond, upon the express condition that King 
should join them as his co-surety, otherwise the bond 
should not be obligatory on him; and that finding from 
King’s bill, he had never so executed the bond as to 
make it his deed, if it was not obligatory on King it was 
not obligatory on Porterfield. So that Porterfield did 
not make defence to the motion because he had not then 
discovered the facts in relation to King signing the bond. 
Under these circumstances I don’t think this case estab- 
lishes the principle maintained by Plaintiffs. In the 
case of Haden vs. Garden, to be found in 7th Leigh, page 
157, it was decided, that “S., by fraud and deception 
practised on G., procures him to execute a bond to H., 
upon which H., brings suit against G., and recovers judg- 
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ment against him by default; G., files a bill in equity to 
be relieved against the judgment on the ground of the 
fraud practised upon him, without assigning any reason 
for not having defended himself at law. Held: that as 
he might have defended himself at law on a plea of non 
est factum, he is not relievable in equity.” It was fur- 
ther held in same case that “though Courts of Equity 
and Courts of law have a concurrent jurisdiction in cases 
of fraud, yet if a suit be first brought in a Court of law, 
in which the question of fraud may be tried and deter- 
mined, the party injured by the fraud must make his de- 
fence there; and if he neglect to do so, the Court of 
Equity has no jurisdiction to relieve him.” The prin- 
ciples decided by this case are in direct opposition to the 
principle contended for here by the Plaintiffs. In the 
ease of Slack vs. Wood, commencing on page 40 of 9th 
Grattan, Judge Lee, who delivered the opinion of the 
Court, says: “The grounds on which a Court of Equity 
will interfere to grant relief against a judgment at law, 
are confessedly somewhat narrow, and restricted. It is 
not sufficient that injustice has been done, but it must 
appear also that it was not occasioned by the inattention 
of the party complaining.” In 6th Johnson, ch. R., in 
the case of Floyd vs. Jayne, 469, Chancellor Kent, in 
speaking of this subject, says: “it would be establishing 
a grievous precedent, and one of great public inconve- 
nience, to interfere in any other case than one of indis- 
pensable necessity, and wholly free from any kind of 
negligence.” “This doctrine, (says Lee, Judge, in the 
case of Slack vs. Wood,) has.been fully recognized in 
this Court ;” and in support of the position he cites on 
page 43 of 9th Grattan, a large number of the Virginia 
decisions. In the case of Faulkner’s Adm’x vs. Har- 
wood, 6th Randolph, 125, it was held “that a Court of 
Equity will not grant relief merely because injustice has 
been done: The party applying for a new trial, to entitle 
himself to it, must show that he has been guilty of no 


laches; that he has done everything that could reason- 
12 
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ably be required of him to render his defence effectual at 
law.” In the case of Allen, Walton & Co., vs. Hamil- 
ton, in 9th vol. Grattan’s reports, page 257, Judge Al- 
len, who delivered the opinion of the Court, says: “The 
numerous decisions of Court cited in the argument, to 
which may: be added the case of Slack vs. Wood, decided 
during this term, have established the rule that a party 
having a good legal defence, shall not, after a judgment 
at law, bring the case into equity upon the legal matter, 
without alleging and proving a good excuse for not using 
it at law; and moreover that a Court of Equity will not 
grant relief merely because injustice has been done.” 

In the case of Meem vs. Rucker, to which I have be- 
fore referred, on page 509. 10. Grattan’s Reports, Judge 
Lee in delivering the opinion of the Court, which was 
concurred in by all the other Judges, employs this lan- 
guage: “Now, that a party to whom a day and oppor- 
tunity have been allowed to make his defence against a 
demand set up against him in a Court of law, but who 
has wholly failed to avail himself of them, will not be 
entertained in the Court of Chancery on a bill seeking 
relief against the judgment which was rendered against 
him in consequence of his default, upon grounds which 
might have been successfully taken in the Court of law, 
unless some reason founded in fraud, accident, surprise, 
or some adventitious circumstance beyond the control of 
the party, be shown why the defence was not made in 
that Court, is a proposition which has been so repeatedly 
affirmed that it has became a principle and maxim of 
equity as well settled as any other whatever. It has 
been recognized and acted upon in very numerous cases 
in this court as well of ancient as of recent date. * * 
The rule has its foundation in wisdom and sound policy. 


It springs out of the positive necessity for prescribing - 


some period at which litigation must cease. * * I 
think that private right and public interest alike require 
that it should be adhered to..” This language is clear 
and explicit, and when applied to this case determines 
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t beyond question that the Plaintiffs having a legal de- — sntary 

fence to the action at law, and having failed to avail — 

. themselves of the privilege of making it in that Court — & s 
McClung et als 


e are not entitled to be entertained in a Court of Equity 
4 in order that they may make the defence therein, as a mat- 
ter of right, and obtain relief against the judgment com- 
j plained of. It may be said that the judgment is evi- 
t dently unjust, and that the rule that excludes relief against 
it in equity is hard. To this there is a reply, which I 
think must be satisfactory and conclusive. The reply was 
made by Lord Redesdale in the case of Bateman vs. 
Willoe, 1 Sch. & Lef. page 204, and is in this language : 
“Rules are established, some by the Legislature, some 
by the Courts themselves, for the purpose of putting an 
end to litigation; and it is more important that an end 
shonld be put to litigation than that justice be done in 
every case.” 


It is argued by the counsel for the Plaintiffs, earnestly, 
and with ability, that Courts of Equity grant relief to 
judgments at law upon void bonds, without requiring 
any excuse to be given for failing to make defence at 
law. The bond in question, however, was not void in 
its creation, but only voidable. I do not think Courts 
of Equity will, as a matter of course, grant relief against 
judgments on all void bonds. It is clear that equity 
will grant relief to judgments at law founded on a gam- 
ing debt, although the party failed to defend himself at 
law, and gives no good reason for such failure. This is 
decided in the case of Lucas vs. Waul et al., in 10 
Smede’s & Marshall’s Reports, page 157. See also Hil- 
liard on Injunctions, second edition, page 198. The 
jurisdiction of equity in such case is held and decided 
in the case of Woodson et al. vs. Barrett & Co., 2 Hen. 
& Munford, 80. In the case of Skipwith vs. Strother et 
al., 3 Randolph’s Reports 214, it is held that “A 
Court of Equity has jurisdiction to relieve against a 
judgment founded on a gaming debt, although the party 











92 


1873. 
Januar 
Term. 


Shields et al 
v. 
McClung et als 





SUPREME COURT OF APPEALS. 


failed to defend himself at law, and gives no good rea- 
son for such failure.” But these decisions are “ placed on 
the ground of the original vice of the transaction.” “It 
is said, that the bond being absolutely void in its crea- 
tion, could be made valid by no subsequent transaction, 
immediately growing out of it,” and that the circulation 
of these gaming bonds is an evil no less to be discounten- 
anced than the giving of them ; and that no means are more 
likely to prevent the giving of them, than to put an 
effectual stop to their circulation.” See the opinion of 
Judge Tucker in the case cited in 3 Randolph, page 
216. Thus itis clear that the jurisdiction exercised in 
such case by Courts of Equity is taken from public policy 
in discouragement of gaming, because of the vice of 
the transaction, and upon the principle that the bond 
“being absolutely void in its creation” cannot “be 
made valid” by any “subsequent transaction, immedi- 
ately growing out of it.” Equity jurisdiction in such 
case, is exercised for peculiar reasons, and is special, and 
an exception to the general rule governing Courts of 
Equity, as to granting relief to judgments at law. I 
have consulted Hilliard on Injunctions, referred to by 
Plaintiffs’ counsel, on pages 177, 178 and 179, and I 
find that the rules there asserted and maintained are 
about the same as the rule so well and ably stated by 
Judge Lee in the case of Meem vs. Rucker. Having 
concluded that “the defence now sought to be made by 
the Plaintiff against the bond in question is one en- 
tirely appropriate to a Court of law,” and as the Plain- 
tiff has had a day in that Court in which he might have 
set up “his defence, but failed to do so,” “the next in- 
quiry to be made is whether a good and sufficient reason 
has been shown in excuse of this failure.” And here it 


is but proper to remark that in considering the suffi-' 


ciency of Plaintiffs’ bill all the allegations thereof are to 
be taken as true, there being no answer filed. Plaintiffs, 
by way of excuse for not making defence at law allege 
that plaintiff Brown is a resident of Kanawha county, 
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that when the summons in the action at law was served ae 
upon him, he immediately wrote to plaintiff Shields, and __7™- 
also another person, to employ an attorney designated Shields et al 
in his letter to defend said action; that Shields, as re- McCset#s 
quested, spoke to the attorney, but was informed by him 
that he was counsel of Plaintiff in the action at law, and 
in the conversation that ensued he remarked to Shields, 
that the action would not likely he called for trial 
at the next term, meaning the April term, 1871; that 
Shields then went to another attorney and employed 
him to defend said action; that he agreed with said 
attorney the fee to be paid, and stated to him the nature 
of the defence to the action; that having been informed 
that the case could not possibly be tried at the April 
term, 1871, of the Court, he (Shields) made no further 
preparation about the defence, and he thought no more 
about the matter, until after the adjournment of the 
April term, 1871, of Court, when he was surprised to 
find that judgment had been rendered; that he immedi- 
ately went to his attorney and learned from’ him that he 
did not defend the action, and that he did not defend it 
because he did not understand that he had been defin- 
itely retained in the case, but expected to see Shields 
again and conclude the contract and: get the necessary 
information for the defence; that this was in conflict 
with Shields’ understanding, who thought the arrange- 
ment for the defence had been concluded, and that he 
had nothing further to do until notified by counsel ; 
that Brown relied entirely upon Shields to employ coun- 
sel, and defend the action; that after writing the letters 
he knew nothing whatever about the matter, until he 
found an execution in the hands of the Sheriff against 
him for the debt. 
Does this alleged excuse show “some reason founded 
in fraud, accident, surprise, or some adventitious cireum- 
stance beyond the control of Plaintiffs, why the defense 
was not made in the Court of law?” Ithink not. On 
the contrary giving the most liberal construction to the 
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excuse as stated, the Plaiutiffs have been guilty of inex- 
cusable laches and neglect about making defence at law. 
It must be noted that the general doctrine is, “that 
Courts of Equity reluctantly interfere to restrain pro- 
ceedings had in Courts of law.” Hilliard on Injunce- 
tions, page 187, second edition. The party applying 
must show that he has a good defence, of which he had 
no knowledge until after judgment, or that he was pre- 
vented from using it by fraud or accident, or the act of 
the adverse party unmixed with negligence or fault on 
his part. Same author, 189. “The party applying for 
a new trial, to entitle himself to it must show that he 
was guilty of no laches.” Faulkner’s Administrator vs, 
Harwood, 6 Randolph 125. *‘ Equity will not relieve 
against a judgment at law, because the attorney who con- 
ducted the defence, through ignorance or design, man- 
aged the case unskilfully. Nor because the complainant 
was deprived of the benefit of a defence, pleaded by him 
in the suit at law, in consequence of another plea sub- 
sequently filed by his counsel. Hilliard on Injunctions, 
page-188. See also Stanard vs. Rogers, 4th Hen. & 
Mun. page 438. Brown wrote to Shields and another, 
after he was served with process, but after writing the 
letters he knew nothing whatever about the matter, 
until execution was out against him upon the judgment. 
He relied upon Shields to employ counsel and defend 
the case. It may be safely asserted that Brown did not 
exercise reasonable dilligence in the matter. I would infer 
that he did not receive answers to his letters ; still he was 
content to know nothing about it till after judgment. 
Shields spoke to the attorney to whom he was directed by 
Brown in accordance with Brown’s request, but was in- 
formed by the attorney that he was counsel for Plaintiff 
in the action at law, and in the conversation the attor-. 
ney remarked to him that the action would not likely 
be called at the next term. But he did not tell him it 
would not be called, or that it would not be tried, or 
give him any assurance in that regard. He says he 
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then went to another attorney and employed him to de- 
fend the action, that he agreed with the attorney upon 
the fee to be paid, and stated to him the nature of the 
defence. He does not say that he paid the attorney a 
fee, or that the attorney told or assured him that the 
case would not be tried at the April Court. He does 
say that having been informed that the case could not 
be possibly tried at the April Court he made no further 
preparation about the defence, and thought no more 
about it until after April Court, at which there was 
judgment ; but for some cause he fails to disclose to the 
Court who informed him “that the case could not pos- 
sibly be tried, &c.,”” or when he was so informed. He 
does not allege that the information was derived from the 
Defendants, or from any one on whom he had a right to 
rely. Still on account of this information he made no 
further preparation about the defence,and he thought 
no more about it, until after judgment, and then he 
went to his attorney and learned from him that he did 
not understand that he had been definitely retained in 
the case, but expected to see him again and conclude the 
contract, and get information for defence. The attor- 
ney did not consider he was employed, or that he had 
sufficient information to make defence, but expected to 
see Shields, &c. Taking the statements of the bill on 
this subject together it seems that Shields made no 
definite contract of employment of counsel. That the 
counsel did not consider himself employed, but that he 
and Shields had talked about it. Shields should have 
made such definite and clear contract of employment 
with this counsel as without doubt would have entitled 
him to his services in making his defence and im- 
pressed the counsel with the knowledge that he was em- 
ployed. But Shields made no preparation, failed to see 
the attorney, and have his plea prepared, which, if non 
est factum, could not well be prepared and filed in his 
absence, as such plea must be verified by an oath; and 
he failed to attend Court or to give the matter any at- 
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tention. Shields and Brown had both been summoned, 
and thus warned, if they had defence, to make it. Still 
they failed to make defence or to exercise reasonable 
diligence in the matter. In a word, it seems clear that 
they have failed to show “that they have been guilty of 
no laches; and that they did everything that could rea- 
sonably be required of them to render their defence 
effectual at law.” It may be said, that they did nothing 
that can be called diligence. I have carefully examined 
all the authorities cited in argument to which I have 
been able to have access, and have considered them in 
connection with the statements of the bill, and the 
authorities to which I have referred, and I can bring 
my mind to no conclusion, except, that the Plaintiffs do 
not show by their bill a good excuse for not making 
their defence to the action at law; and I think the in- 
junction was improvidently awarded. 

It isargued by Plaintiffs’ counsel that the notice to 
dissolve the injunction is too vague and uncertain, that 
it neither specifies the place or grounds of the motion— 
The notice is given by defendants, McClung and Gor- 
don, and service is accepted. In the notice it is stated 
that on “the 15th day of July, 1871, we will move, be- 
fore the Judge of the Circuit Court of Greenbrier coun- 
ty in chambers for a dissolution of an injunction grant- 
ed you, &c.” The day is specified, but the place is not, 
except by the words “before the Judge of the Circuit 
Court of Greenbrier county, in chambers.” Hilliard on 
Injunctions, page 100, says “A motion to dissolve an 
injunction before answer, and without notice to the Com- 
plainant, is regular, if made on the ground that admit- 
ting the allegations of the bill to be true it contains no 
equity.” This proposition with some limitation may be 
true in this State, when the motion is made in Court, but, 
it is questionable, when the motion is made before the 
Judge in vacation. The act of the Legislature passed 
February 24th, 1870, provides that a Judge of a Circuit 


Court in which a case is pending, wherein an injunction 
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L, is awarded may in vacation dissolve such injunction af- Siecle 

i ter reasonable notice to the adverse party. This act _ 7™: 

e seems to be the only authority for dissolving an injunc- wrens Heeries: 
t tion in vacation. Strictly speaking the notice may not “°™™s*tas 
f be sufficiently specific as to place—I am not prepared to 


, say that the notice is not otherwise sufficient to dissolve 

for want of equity in the bill. Hilliard Inj., 100. Ifthe 

Plaintiffs’ bill was sufficient on its face and they had not 

afterwards appeared before the Judge of the Court in 

term and moved to re-instate the injunction as hereinaf- 

ter stated, I should feel inclined to favor reversing the 

order dissolving the injunction in vacation. But on the 

19th day of October, 1871, the Plaintiffs filed their 

amended bill in the Circuit Court of Greenbrier county 
in term, and moved the Court to re-instate the injunc- 
tion theretofore granted, and which had been dissolved 
in vacation, and the Court after considering the motion 

until the 19th day of December, 1871, overruled the mo- 
; tion. A Court of Equity is always open to re-instate an 
, injunction where it is right and proper it should be done, 
P and if Plaintiffs’ bill had been meritorious, it would have 
| been proper for the Court to have re-instated the injunc- 
tion upon Plaintiffs’ motion without the amended bill, 
but as the original bill, according to the view I have 
taken did not contain sufficient matter to give equity 
| jurisdiction, I think the Court did right in refusing to 
re-instate the injunction, leaving the amended bill out 
of view; for if the Court had re-instated it, itrwould 
have been obliged to have dissolved it on motion. But 
it is argued that if the original bill did not contain suf- 
ficient equity to give jurisdiction, the amended bill did, 
and that the Court erred in refusing to re-instate upon 
the allegations of the amended bill. The original and 
amended bills when taken together, allege upon the sub- 
ject of the title of the land for which the bond was giv- 
en, substantially, that the title to the land is in the heirs 
of Charles McClung, deceased, that the defendants, Gor- 
don and McClung, have no title thereto; that no deed 
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has been filed as an escrow for the same, but the bills fur. 
ther allege that in a suit in the late Circuit Court of 
Greenbrier county, of Smith and wife against the heirs 
of Charles McClung, and others, McClung and Gordon 
were appointed commissioners to sell the land by decree 
of the late Circuit Court of Greenbrier county, Virginia, 
and that the bond was given to McClung and Gordon 
for the land they sold as commissioners. Of course if 
they as Commissioners sold the land under decree of 
Court the title to the land was not in them, but it was in 
the heirs of Charles McClung and those heirs were par- 
ties to the suit ; and it was competent for the Court up- 
on the land being sold by the Commissioners to invest 
the purchaser with the title of the heirs of McClung. It 
frequently occurs that the Court does not direct title to 
be made to the purchaser until the purchase money is 
paid. The Commissioners in selling the land were only 
acting as agents of the Court, and so in collecting the 
purchase money for the purposes of the suit. A Court of 
Equity will not grant an injunction to stay the collec- 
tion of land sold by its commissioners in obedience to 
its decree, upon allegations that the title is not in the 
Commissioners. The bill further alleges “ that the au- 
thority of the Commissioners to collect the money, if 
they ever had any, ceased with the jurisdiction of the 
late Circuit Court of the State of Virginia; that they 
have no authority to act under the laws of the State of 
West Virginia; that they have not been re-appointed 
under the laws of the latter State, and that without such 
re-appointment their acts are void,”—Plaintiffs in mak- 
ing these allegations are mistaken, as may be seen by the 
provisions of the 8th and 9th sections of article 11 of 
the late Constitution of this State. In the 8th section 


it is expressly provided that all civil and criminal suits © 


and proceedings pending in the County or Circuit Courts 
of the State of Virginia held within the boundaries of 
this State, shall be docketed and thereafter proceeded in 
before the Circuit Court of the proper county—The 9th 
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section provides that “the records, books, papers, seals, 
and other property, &c., of the former Circuit or County 
Courts, within the State of West Virginia, shall be 
transferred to and remain in the care and custody of 
the Circuit Courts of the respective counties; to which 
all process outstanding at the time this Constitution goes 
into operation shall be returned, and by which new pro- 
cess in suits then pending, or previously determined, in 
the said former Courts, may be issued in proper cases, 
&ec.” Under these sections and the legislation on the 
subject causes in the Circuit and County Courts in the 
various counties in this State took the same position in 
the Circuit Courts of the counties as they did in the Cir- 
cuit Courts and County Courts of the same counties in 
Virginia, prior to and at the formation of this State. 
Special Commissioners appointed by a Court to make sale 
of property under a decree, are not public officers, and it 
was not necessary that they should be re-appointed after 
the formation of this State before they were authorized 
to proceed to execute a decree in force at the formation 
of this State. I have no knowledge of its having been 
done in any instance. The Commissioners have been, 
and still are subject to the control and direction of the 
Circuit Court of Greenbrier county, in the cause in which 
they were appointed commissioners. By its order or 
decree in the cause, the Court can remove them or re- 
strict their powers or do whatever is necessary and prop- 
er for the purposes of the suit. It is not essential that a 
deed should be made or filed as an escrow before the 
Commissioners can collect the bond. Courts of Equity 
under whose decrees lands are sold by their Commis- 
sioners, direct who shall make deeds, and when they shall 
be made. Ordinarily, deeds in such cases are not made, 
and frequently not directed to be made until the pur- 
chase money is paid. And when the purchase money is 
paid the Courts will always on the application of the 
purchaser direct proper deeds to be made. Counsel in 
argument referred to what purports to be printed rules 
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They are 
not properly certified to be evidence, and no part of them 
is made part of the record, and it is not proper for 


of the Circuit Court of Greenbrier county. 


the Court to consider them for any purpose. It is fur 
ther argued that the injunction should not have been dis- 
solved until process was served on all the Defendants. 
I cannot agree with the counsel in this proposition. The 
Defendants to a bill of injunction may appear to it with- 
out being served, and move to dissolve. <A suit is 
“pending” for many purposes before process is served. 
The act authorizing motions to dissolve injunctions is as 
follows, “The Judge of a Circuit Court in which a case 
is pending wherein an injunction is awarded, may, &c.” 
For the foregoing reasons the order of the Judge of the 
Circuit Court of Greenbrier county, made in this cause 
on the 15th day of July, 1871, together with the or 
der of the Circuit Court of that county, made in the cause 
on the 19th day of December, 1871, must be affirmed 
with costs to the Appellees in this Court and damages ac- 
cording to law, and the cause must be remanded to the 
Circuit Court of Greenbrier county for further proceed- 
ings in accordance with this opinion. 


Judges Pau“ and Moore concur in the foregoing 
opinion. 
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The opinion of Judge Haymonp contains a state- 
ment of the case. 


Dennis for Plaintiff and Appellant. 
Price for Defendants and Appellees. 


HAYMOND, PRESIDENT: 


The Plaintiff filed his bill in this cause, alleging that 
on the 20th day of October, 1859, he executed to the 
Defendant, Rader, a trust deed, on 1,800 acres of land, 
more or less, situated in Greenbrier county, to secure a 
debt of $10,000.00, to the defendant, McClanahan, evi- 
denced by a bond for that amount of same date as the 
trust deed ; the interest on said debt to be paid semi- 
annually and the debt payable the 20th of October, 1864. 
A copy of the deed of trust is filed with the bill as an 
exhibit. The deed of trust appears to be in the usual 
form, with the exception of a clause in the concluding 
part thereof, which is in these words, to-wit.: “ It is ex- 
pressly agreed upon by and between the parties to this 
trust deed, that in the event the said Mathew Arbuckle 
shall fail to pay any of the semi-annual instalments or sums 
of interest, as they shall from time to time fall due, to- 
wit.: on the 20th day of April and the 20th day of Octo- 
ber in each and every year, or at the end of five years, 
to-wit.: on the 20th day of October, 1864, shall fail to 
pay the principal sum, with interest which shall then be 
due, in either event it shall be the duty of the said 
James Griffea Rader, the trustee aforesaid, being re- 
quired so to do by the said Elijah G. McClanahan, to 
sell the said lands at public auction for cash, &c.” 
Plaintiff alleges that McClanahan was the guardian of 
the infant children of William McClung, deceased, and 
as such had in his hands a large amount of bonds and 
notes due to the infant children as a portion of their 
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father’s estate. That McClanahan transferred to Plain- 
tiff an amount of these bonds, with the interest added 
thereon, equal nominally to $10,000.00, for which Plain- 
tiff made the bond, to secure the payment of which 
he made the trust deed. That McClanahan did not 
loan or pay Plaintiffone dollarin money, but the whole 
of the $10,000.00 was in bonds. and notes due from 
other persons, which were assigned to Plaintiff. That 
thus Plaintiff gave his bond for $10,000.00, bearing in- 
terest from date for an equal amount in paper (bonds, 
notes, &c.), a large proportion of which was interest, 
and was not an interest bearing fund; and he charges 
that some of these notes, and bonds, &c., he was never 
able to collect, by reason of the insolvency of the par- 
ties, or by the failure of the consideration, or payments 
and offsets, made or held by the debtors against the 
original obligee, so that he has never realized $10,000.00 
from said notes so assigned to him. Plaintiff also 
charges, that the consideration of the bond of $10,000.00 
has partially failed, but to what extent he cannot pre- 
cisely state, though he will be able to do so atthe proper 
time. He further alleges that he did pay the interest 
punctually until the breaking out of the war, and has 
paid some since, but is unable without a settlement with 
the parties, to state what balance is due upon the bond. 
That credit should be given for the bonds assigned, which 
were worthless or which he could not collect, because of 
a legal defence existing to them before they came into 
his hands. That Rader, the trustee, without settling 
any of these questions and totally ignorant of the amount 
due from Plaintiff, advertised his lands for sale on the 
24th of September, 1870, in front of the Lewisburg 
Hotel in said county, for cash. That the land is ina 
high state of improvement, is the best blue grass land 
in the county, and is worth from $50,000.00 to $70,- 
000.00, but, if sold under the circumstances for cash, 
would not bring anything like its value, and would be 
almost entirely sacrificed. That without a settlement, 
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he cannot state what is due on his said debt. That the 
notice of sale for four weeks in a local paper of limited 
circulation is altogether insufficient. That considering 
the amount of the debt, and value of the property to be 
sold, this cannot be regarded as a reasonable notice. 
He then makes McClanahan and Rader parties defend- 
ant to his bill, prays that they be required to answer the 
same under oath, and that they be enjoined and prohib- 
ited from selling the lands, and that the cause be re- 
ferred to a Commissioner of the Court, &e. Upon this 
bill, an injunction was granted in accordance with its 
prayer. The bill was filed on the 21st day of Septem- 
ber, 1870, and at October rules, 1870, McClanahan filed 
his answer and notice to dissolve the injunction, at the 
next term of Court. The answer of Rader was also 
filed. McClanahan, in his answer, says the debt men- 
tioned in the bill was given for a corresponding amount 
of bonds derived from the estate of McClung, deceased, 
transferred to Plaintiff by him as guardian of the infant 
children of McClung, deceased, at the instance of Plain- 
tiff. That the bonds were regarded at the time as good 
by both himself and Plaintiff, and that he never before 
heard that any of the bonds proved worthless, and he 
ealls for full proof of the allegations of Plaintiff, in this 
respect. He says that in ascertaining the value of the 
bonds the interest was calculated up to date, and added 
to principal, that if they had been paid then, they would 
have produced that sum. That Plaintiff had it in his 
power to collect the bonds if he had chosen, and not pay 
more interest than he was receiving. That so far as he 
knows Plaintiff paid nothing on his debt but what is 
credited on the bond. That the bond was generally in 
the possession of Rader, and he received whatever sum 
was paid. That the sale was advertised according to the: 
terms of the deed. Rader says in his answer that it is 
not true that Plaintiff paid the interest punctually to 
the commencement of the war. That since the war, on 
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the 17th day of September, 1868, he paid $700.00, 
which did not discharge the interest. That he (Rader) 
has had the bond in his possession pretty much since its 
execution. That it was given to him to hold aud re- 
ceive the interest soon after its execution, and that every 
dollar of interest ever paid upon it is indorsed thereon. 
He files with his*answer as part thereof a copy of the 
bond, with, as he says, all the credits ever paid indorsed 
thereon. He also says he never before heard that some 
of the bonds could not be collected by the use of due 
diligence, or that any of them were not collected from 
any cause, and he calls for proof thereof. On the copy 
of the bond filed by Rader with his answer these credits 
are indorsed, viz.: 1860, April 20th, by cash for inter- 
est, $300; 1860, October 20th, by cash of Rader for 
interest, $300; 1863, May 21st, by cash on this bond, 
$600; 1868, September 17th, by cash, $700. It was 
about eleven years from the time Plaintiff received the 
notes and bonds which he alleges were assigned to him, 
until he filed his bill in this cause, and although that 
length of time had then elapsed, he says in his bill that 
he is unable to state or specify the notes, bonds, &c., 
which he was not able to collect, by reason of the insol- 
vency of the parties. or bv failure of consideration, or 
payments, and offsets made or held against the original 
obligee. The alleged inability of Plaintiff to collect 
some of said notes or bonds, is the chief ground of com- 
plaint set up in his bill, and notwithstanding he has had 
eleven years in which to ascertain the facts, he admits 
that he can neither specify the notes or bonds or the 
amount he has been unable to collect. This to me is 
somewhat singular and strongly tends to produce con- 
viction that Plaintiff’s complaint in this particular is 
not well founded. The charge of Plaintiff in his bill 
in respect to his inability to collect some of said bonds 
and notes, is too vague, and indefinite. It fails to give 
the Defendants such specific notice as they are en- 
14 
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titled to, and should have, to enable them to make 
proper answer. Again, Plaintiff says that he is unable 
to say, what amount of interest he paid on the bond, and 
cannot state without a settlement with the parties what 
balance was due thereon. But he fails to state that he 
ever made any effort to ascertain the balance, and does 
not pretend that he ever requested McClanahan or Ra- 
der to make settlement or that there is any difficulty or 
dispute about a settlement. He does not state who as- 
signed him the bonds or notes—this he seems for some 
cause to have omitted, though McClanahan says in his 
answer that the executors of McClung assigned them to 
Plaintiff, at his (McClanahan’s) instance. He does not 
pretend in his bill that he ever notified McClanahan or 
Rader that he was unable to collect or had failed to col- 
lect any of said notes or bonds for any cause, or that Me- 
Clanahan or Rader disputed or refused any credit. On 
the 19th day of October, 1870, the cause was heard with- 
out objection on the bill, answers of McClanahan and 
Rader, replications thereto, exhibits, and on a motion to 
dissolve the injunction, and the Court refused to dissolve 
the injunction at that time, and referred the cause to 
special commissioner, Withrow, with instructions to as- 
certain and report, First, the facts in reference to the 
execution of the bond mentioned in the answer of Ra- 
der, and the consideration of the same. Second, to what 
extent the consideration has failed and in what respect. 
Third, what amount of the bonds transferred by Mc- 
Clanahan to Arbuckle could not be collected by Ar- 
buckle, by the use of proper diligence. Fourth, what 
amount is still due upon the bond. Prior to the date last 
aforesaid the Plaintiff, had failed to take any depositions 
in support of the allegations of his bill, although he must 
have known that the allegations were denied by the an- 
swer of McClanahan, and proof thereof required of him; 
and also that McClanahan at the time he filed his answer 
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next term of Court upon the rule book with the entry of 3%, 
the filing of his answer. The cause being heard on the _7°™__ 
bill and answers, and replications thereto, and on the —— 
motion to dissolve, in the absence of any evidence tend- ae a 
ing to prove the material allegations of Plaintiff’s bill, 

all of which were denied by answer, the Court erred in 

refusing to dissolve, and referring the cause to a special 
commissioner for the purposes above stated. Iam unable 

to discover anything in the cause to authorize, or justify 

this action of the Court in this respect. On the 22d day 

of July, 1871, the Judge of the Circuit Court of Green- 

brier county in vacation, upon notice dissolved the in- 

junction in this cause. In the decree dissolving the in- 

junction, it is recited that the “cause came on to be 

heard in vacation the 22d day of July, 1871, upon the 

papers formerly read therein, upon the report of com- 
missioner, James Withrow, and exceptions thereto, affi- 







































davits filed, and exceptions thereto, upon the notice to 
dissolve the said injunction, and upon arguments of 
counsel. On consideration whereof it is adjudged or- 
dered and decreed that the injunction in this cause be 


dissolved.” From this decfee the appeal in this cause is 
taken, and it is maintained, by the Plaintiff, that the de- 
cree is erroneous and should be reversed. First, be- 
cause there has been no sufficient or proper report of the 
special commissioner upon the matters referred. Sec- 
ond, that the report made, was made up without notice 
to the Plaintiff. Third, the Plaintiff has had no oppor- 
tunity of proving the allegations of his bill. Fourth, 
the exceptions to commissioner’s report are not disposed 


of in the decree, and the report is neither confirmed nor 
re-committed. Fifth, the exceptions to the depositions \ 
are not disposed of. The Court was authorized under 
the circumstances to dissolve said injunction, in the ab- 


sence of a report from the commissioner, and without 
deciding upon the exceptions to the report of the com- 
missioner, or the exceptions of Plaintiff to the deposi- 
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tions of Defendants. The material allegations of the 
bill being denied by answer, and not. sustained by evi- 
dence, it was not error in the Court below to dissolve the 
injunction without waiting for a report, especially, when 
the reference made to the commissioner was unauthor- 
ized and improper. “The Court of Chancery is always 
open to re-instate as well as to grant an injunction. The 
Complainant should always be ready to prove the alle- 
gations of his bill of injunction.” (Ch. Taylor,) Rad- 
ford’s Ex’ors vs. Innes’s Ex’ors, 1 Hen., and Munford, 8. 
Has the Plaintiff had no sufficient opportunity of prov- 
ing the allegations of his bill? . It was about nine 
months after Clanahan filed his answer, before the Chan- 
cellor dissolved the injunction, and still Plaintiff has 
failed to take the deposition or affidavit of any witness 
to sustain the allegations of his bill, although he was 
warned in the answers, that proof was required. If 
Plaintiff has proof of the material allegations of his bill, 
he should have presented it to the Court. He has had 
ample time to do so, and has utterly failed to sustain his 
complaint. There is no proof in the cause, that Plain- 
tiff is entitled to any credits upon the bond for $10,000.- 
00, other than those endorsed upon the bond as shown 
by the answer of Rader, and under the circumstances, [ 
‘annot see that any wrong has been done to Plaintiff in 
dissolving said injunction, of which he can justly com- 
plain. The money involved in this cause belongs to in- 
fants, and a Court of Equity should not -restrain or pro- 
hibit its collection, unless it was manifest that a due ad- 
ministration of justice required such action. The prin- 
cipal debt became payable in 1864, and its collection un- 
der the trust deed, has already been delayed by judicial 
proceedings much longer than the vague and indefinite 
complaint set up in the bill would seem to authorize, 
especially when that complaint is denied and is wholly 
unsupported by evidence. Entertaining these views 
touching this cause, I am of the opinion that the order 
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rendered therein on the 22d day of July, 1871, dissolv- 
ing the injunction, must be affirmed with costs to the 
Appellees in this Court, and $30 damages—and that the 
cause be remanded to the Cireuit Court of Greenbrier 
county for further proceedings to be therein had. 


Judges Pau and Moore concur in the above 
opinion. 


109 


1873. 
January 
Term. 


Arbuckle, 





v. 
McClanahan, 
et al. 

















110 


1873. 
January 
Term. 


to 


SUPREME COURT OF APPEALS 


CHARLESTON. 


NEWLIN vs. BEARD, ET AL. 


Cyrus NEw.LiIn, PLAINTIFF IN THE ACTION AND 


PLAINTIFF IN ERROR, AGAINST ANDREW BEARD 
AND GEORGE Brown, DEFENDANTS IN TAE Ac- 
TION AND DEFENDANTS IN Error. 


Decided February 21st, 1873. 


SYLLABUS. 


. The burden of proof of the formal execution of a deed or bond, 


when put in issue under the plea of non est factum, rests upon 
the party claiming under the deed or bond; and that proof must 
show that the deed or bond was signed sealed and delivered by 
the authority of the obligor as his deed. 


. Possession of the bond, or deed, by the obligee, is prima facie evi- 


dence of delivery: and where the Defendants admit the signing 
and sealing, the rule of evidence is sufficiently complied with by 
the Plaintiff when he produces before the jury the instrument, 
and it is then incumbent on Defendants to show some special 
matter in evidence. 


3. A deed, or bond, signed, sealed and delivered to the obligee, or his 


previously constituted agent, upon condition, is not the deed of 
the party signing, until the condition is complied with. 


. Under the statute, Code ch. 130, 328, a party to a civil action may 


be a witness in behalf of himself, or of any other party, to prove 
the conditions upon which a bond was delivered. 


. Beard executed a bond, and delivered it to Newlin as his deed; N. 


sometime afterwards handed the bond back to Beard, and re- 
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quested him to procure the signatures of certain other persons. 
HELD, 


1. N. thus constituted B. his agent for the purpose of obtaining the 
signatures. 

2. The party signing, and delivering the bond, under those circum- 
stances, to the agent, upon condition, can, under the plea of non 
est factum, prove by the agent, or himself, the agency, and the 
condition upon which the delivery was made to the agent. 


8. The condition made known to the agent, at the time of delivery to 
him, is notice to the principal, and he is bound by it. 


6. A statement made by the Court in the presence of the jury, which 
does not prejudice the rights of the Plaintiff in the action, al- 
though improper, is not such error as would justify an Appellate 
Court in reversing the judgment. 


~ 
. 


An exception to the opinion of the Court, refusing a new trial, 
states all the evidence introduced on the trial, instead of the facts 
proved. The Appellate Court will not consider the parol evi- 
dence of the exceptor, so far as it is conflictory with that of the 
Appellee; and when the evidence thus viewed does not show 
that the verdict was contrary thereto, the judgment should not 
be reversed and a new trial awarded. 


This is an action of debt from the Circuit Court of 
Greenbrier county. The defendant, Beard, retained the 
Plaintiff as his attorney to defend an action against him 
and others, of whom the defendant, Brown, was one, his 
sureties ona bond executed to James Jarrett. The con- 
tract upon which this action was brought is as follows: 


Andrew Beard having retained Cyrus Newlin as coun- 
sel to defend him in an action of debt, instituted against 
him and others in the Cireuit Court of Greenbrier 
county, in which James Jarrett, Jr., suing for the ben- 
efit of James Jarrett, Sr., claimed $6,000 to be due by 
bond, with interest from the 17th day of February, 
1862: Now, if the said Cyrus Newlin shall successfully 
defend the said suit and procure a verdict or judgment 
in favor of said Andrew Beard and others, we, and 
each of us, promise and oblige ourselves, our heirs, &c., 
to pay to the said Cyrus Newlin the sum of fifteen hun- 
dred dollars ($1,500) ; conditioned, however, upon such 
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verdict or judgment being affirmed, should there be an 
appeal taken within one year to the Court of Appeals. 

And it is further promised and agreed that should the 
said suit be settled by compromise, or otherwise than 
by ordinary course of Law, that the said Cyrus Newlin 
shall receive one-third of the amount said debt may be 
reduced, such sum in no case to exceed the sum of 
$1,500 before mentioned. 

Witness our hands and seals this 16th day of Septem- 
ber, 1867: 





A. BEARD. [SEAL. ] 
GEORGE Brown, __[SEAL.] 
[SEAL.] 


There were two pleas filed: payment, and non est fac- 
tum by the defendant Brown. 

It was admitted by the Defendants that the signatures 
to the bond in suit were genuine; that the suit of Jar- 
rett vs. Beard, et als, had been settled by compromise 
and that the consent judgment therein entered was for 
an amount less than the amount claimed by more than 
$4,500; that the obligation upon which this action was 
founded was given in consideration of services to be ren- 
dered by the Plaintiff in the defence of said suit of Jar- 
rett vs. Beard, et als, and that the Plaintiff had dis- 
charged all the duties required of him by his contract. 

All of the evidence related to the plea of non est fac- 
tum—Four bills of exceptions were taken which contain 
statements of the testimony of the witnesses and not of 
the facts proven. There was a verdict for the Plaintiff 
upon the issue raised by the plea of payment and for the 
defendant Brown, upon the issue presented by the plea 
of non est factum. 


It appears that the defendant Beard employed New- ' 
lin as an attorney and executed to him the above obliga- 


tion ; that afterwards the Plaintiff applied to Beard to 
have this obligation signed, according to the testimony 
of the Plaintiff, by one or two of his sureties on the Jar- 
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rett bond, according to the testimony of Beard by his 
sureties on the Jarrett bond ; that Beard took the obliga- 
tion and presented it to his co-defendant Brown, who 
signed it on condition that it should be signed by all the 
other sureties on the Jarrett bond; that the other sure- 
ties refused to sign it and it was then returned to Plaintiff. 
Nothing was said at the time the obligation was returned 
to the Plaintiff as to all the obligors on the Jarrett bond 
being required to sign the obligation, nor was anything 
on this subject said until after the settlement of the Jar- 
rett suit. 


The Plaintiff moved the Court to exclude from the jury 
all evidence relating to the condition or agreement on 
which the defendant Brown signed and delivered the in- 
strument in suit to his co-defendant Beard. Whereupon 
the Court stated, in the hearing of the jury, that in con- 
sideration of the evidence that had gone before, in refer- 
ence to the Plaintiff’s requesting the defendant Beard to 
procure the signatures of the obligors in the Jarrett bond 
to the writing sued on, when he returned with but one of 
the signatures it was sufficient to put the Plaintiff upon 
enquiry before accepting the delivery of the same from 
Beard.—To the opinion of the Court overruling said 
motion, as well as to the said statements of the Court, the 
Plaintiff excepted. 


The Plaintiff moved the Court to set aside the verdict 
and grant a new trial, which was overruled. 


F. J. Snyder for Plaintiff in error. 


Deeds which are on their face complete contracts re- 
quiring nothing but delivery to make them operative 
and final, cannot be delivered as an escrow except to 
one whois a stranger to the instrument, unless the con- 
dition upon which it is delivered be made known to 
the obligee before he accepts the instrument. Co. Litt. 


36a; Shep. Touchs. 57; Thoroughgood’s case, 9 Rep..,, 
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136; Ward vs. Churn, 18 Gratt., 807; Hicks vs. Goode, 
12 Leigh, 479; Stuart vs. Livesay, 4 W. Va.,45; Smith 
vs. Moberly, 10 B. Monroe, 266; Millett vs. Parker, 2 
Mete. (Ky.), 615; Webb vs. Baird, 27 Ind., 368. 

In ‘the case of Pawling vs. The United States, 4 
Cranch, 219, names of persons who failed to join in the 
execution, were inserted in the body of the bond; and 


it does not appear that the delivery was to a party to the 
instrument. 


Assuming an agency on the part of Beard for Newlin 
to procure the signature of Brown, such agency was a 
strict and special one, determining when the signature 
was obtained. For the purpose of rendering any con- 
ditions effectual, Beard must then be regarded as the 
agent of Brown to communicate to Newlin the qualifi- 
cation of Brown’s liability. 

The statement made by the Judge in the hearing of 
the jury was a virtual decision upon the issue of fact be- 
tween the parties and a trespass upon the province of 
the jury. McDowells vs. Crawford, 11 Gratt, 377; 
Whitacre vs. MclIlhaney, 4 Munf. 310; Brook vs. 
Young, 3 Rand., 114; Gregory vs. Baugh, 2 Leigh, 665; 
Moore vs. Chapman, 3 H. & M., 266. 

The question objected to by Plaintiff was leading, and 
the witness should not have been permitted to answer 
it.—1 Green]. Ev. $434. It was moreover irrelevant 
and upon that ground objectionable.—1 Greenl. Ev. $52. 


Harris for Defendant in error. 


The broad principle laid down in Touchstone and 
some of the earlier authorities, that the delivery of a 
deed to be good as an escrow must be made to a 
stranger, is not now the law. ‘Two exceptions to the: 
rule are clearly recognized by nearly all the modern 
authorities, viz. : 

ist. Where the delivery is to the obligee, and the 
condition upon which it is to take effect is made known 
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to him at the time of delivery—Ward vs. Churn, 18 
Grat. 813; Livesay vs. Stuart, 4 W. Va. 45; and 

2nd. Where the instrument is imperfect or incom- 
plete upon its face, or denotes that something more be- 
sides delivery is to be done to make it a complete instru- 
ment.—Ward vs. Churn, 18 Grat. 812; Hicks vs. Goode, 
12 Leigh, 479; Pawling vs. U.S., 4 Cranch, 218. 

It has always been held that when a deed is delivered 
to a stranger as an escrow, and by him delivered to the 
obligee, without any knowledge on the part of the lat- 
ter of the non-performance of the condition upon which 
it is to take effect, the obligor is not precluded from 
showing that it was delivered on condition, and that the 
condition has not happened; and the reason why the 
obligor is not estopped by his deed is, that the stranger 
making the delivery had no right to deliver it until the 
condition happened. It is a question of power, and the 
obligee must look to it, that the party who delivers it 
had the right to do so. Once admit, therefore, that a 
deed may be delivered as an escrow to a party to the 
instrument (and this doctrine is now well established), 
and especially to a co-obligor, as was the case here, and 
there would seem to be no good reason why the obligee 
should not be bound by the condition as fully as where 
the delivery is to a stranger. The rights of obligors are 
several and distinct, and oftentimes antagonistic, and the 
rights of one should not be jeopardized by the unauthor- 
ized acts of another. Such was the whole course of the 
reasoning employed in Ward vs. Churn, supra. And 
so, it might well be claimed in this case that when we 
so far depart from the ancient rule, as to hold that there 
may be a good conditional delivery to a co-obligor, all 
the results of the ancient rule necessarily follow; but it 
is not deemed necessary to do more than apply the 
facts before us to the two well settled exceptions above 
mentioned. 

1. It is submitted that Newlin had notice of the con- 
dition, on the familiar principle, that notice to his agent 
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was notice to him. And if his agent had notice, New- 
lin’s assent to the condition will be presumed by his 
acceptance, and he will not be allowed to repudiate it. 
Beard’s delivery was absolute; Newlin accepted the 
bond as a settlement of the matter of his fee; and the 
whole transaction was final and complete. After this, 
however, he concludes that it is better to get some 
further security, if he can, and he requests Beard to go 
to these other parties and see if he can get them to go on 
the bond. Newlin, then, employed him as his agent, 
and imposed no restrictions upon his authority, and 
therefore, on the familiar principle, qui facit per alium, 
facit per se, assented to the condition, and cannot repudi- 
ate it.—Livesay vs. Stuart, whi supre. 


2. Conceding, for the sake of the argument, that 
Beard was not such an agent of Newlin’s asto bind the 
latter to the extent claimed, the circumstances under 
which Newlin procured Brown’s signature and _ received 
the bond, assimilates the case so nearly to one in which 
an instrument imports that something more is to be 
done to make it perfect, as to require the application of 
the same rule here which governs there. The principle 
on which this rule rests is, that where the obligee re- 
ceives an instrument which is imperfect upon its face, 
it puts him upon enquiry. Such a paper gives rise to 
the presumption that the original intention of the par- 
ties has not been carried out. It is a circumstance 
which would naturally excite enquiry; and such enquiry 
as would develop the facts, and disclose the condition. 
A party who thus neglects the precautions which such a 
paper would so reasonably suggest, is precluded from 
saying that the facts shall not be disclosed. There is 


all the more reason for enquiry, as Joynes J. says in ~ 


Ward vs. Churn, where the paper is presented by the 
obligor to the obligee, for he has a manifest interest to 
deliver it without the names of the other parties, which 
he may not be able to get. 
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Now, apply the same reasoning to the case before us: 
Newlin had made his bargain with Beard, and had taken 
his bond for the fee. Long afterwards, becoming doubt- 
ful, as we may infer, of Beard’s solvency, he asks him, 
not ina general way to secure his fee, but to go to the 
sureties in the Jarrett bond and get them to go on this 
bond; and after Beard undertakes to do it, at his re- 
quest, and returns with the signature of Brown only, he 
receives the bond without making a single enquiry with 
regard to the matter. The others were equally inter- 
ested in the suit, and he had sent Beard to obtain their 
signatures, but he does not ask why it is that he has re- 
turned with the name of one only, and that of a party 
who had never spoken to him about the matter, and, as 
far as we can see, was giving no attention to the suit. 
Beard had every inducement to suppress the truth,—it 
was an important case, and he wanted to satisfy his at- 
torney—and yet, with all these facts before him, facts 
that would naturally suggest enquiry to the least pru- 
dent and suspicious man, Newlin asks not a word about 
it. Suppose that the bond had contained in the body of 
it the names of Beard, Brown and Renick, and the bond 
had been returned to him without the signature of 
Renick opposite the seal which was left for it, then, 
under the decision in Hicks vs. Goode, he would have 
been bound by the condition with which Brown had 
signed, even if there were nothing else to put him on 
enquiry than the face of the bond. Did not the cireum- 
stances under which it was received put him upon en- 
quiry to a much greater extent than so trivial a fact as 
that would have done? And enquiry would have dis- 
closed the condition on which Brown had signed. 

3. The Court did not err in refusing to grant a new 
trial. The evidence of the Plaintiff conflicts with-that 
of the Defendant, and it was for the jury to decide. And 
in addition to this, the bill sets forth the evidence and 
not the facts proved, and it is the well established doc- 
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trine of this Court, that it will not reverse the decision 
of a lower Court in such a case, unless after rejecting 
all the parol evidence of the Plaintiff and giving full 
faith and credit to that of the defendant, the decision of 
the Court below would still be wrong.—Sanaker vs, 
Cushwa, 3 W. Va., 29; 21 Grat. 162-3; 17 Grat. 445. 

4. The statement of the Court complained of was 
made to counsel in explanation ef its ruling. Even 
though made in the hearing of the jury, it could not, 
under the circumstances of this case, have operated any 
injury tothe Plaintiff. Moreover, the rule generally 
obtains that these remarks may be made directly to the 
jury, if the question of fact is, notwithstanding, left 
entirely to them.—Baker rs. Lewis, 4 Rawle, 356; Poor- 
man vs. Smith, 2S. & R., 467; Durkee vs. Marshall, 7 
Wend. 312; Gardner vs. Pickett, 19 Wend. 186;.Gard- 
ner vs. Tiffany, 34 N. Y. 433; Dow vs. Rush, 28 Barb. 
157; Carver vs. Jackson, 4 Pet. 80. The English books 
contain numerous cases to same effect. Although the 
rule is more strictly drawn in Virginia, the case of Mc- 
Dowell vs. Crawford, 11 Grat. 377, was decided by a 
divided Court, and was, moreover, a case in which the 
Court declared that certain evidence offered was too re- 
mote, vague and indefinite to support the Defendant’s 
plea. The cases are not analogous; and no case can be 
found to sustain, under the state of facts disclosed by 
the record, the position assumed by the Plaintiff. 


Moore, JUDGE: 
The points assigned as error in this case arose in the 
trial of the issue upon the defendant Brown’s plea of 


non est factum. The Appellant insisted that the Court 
erred. 


“1st. In permitting the witness Beard to testify as 


stated in Plaintiff’s first bill of exceptions, and in per- © 


mitting the witness Brown to testify under the same cir- 
cumstances, as stated in Plaintiffs second bill of excep- 
tions. 
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‘9d. In refusing the Plaintiffs motion to exclude the 
evidence referred to in Plaintiff’s second bill of excep- 
tions, and in making, upon the decision of that motion, 
the statement to the jury set out in said bill of excep- 
tions. 

“3d. In overruling the Plaintiff's objection, to the 
question by Defendant set out in Plaintiff’s third bill of 
exceptions. 


“Ath. In denying the Plaintiffs motion for a new 
trial.” 

It appears from the Record that the writing obligato- 
ry, sued on by Newlin, was signed by the said Beard and 
Brown; and upon trial of the issue arising on the plea 
of non est factum, Brown introduced not only Beard, his 
co-signer and co-defendant, but also himself, to prove 
that he had signed and delivered the instrument sued on 
to his co-defendant Beard, on condition that certain oth- 
er persons should sign it. 

The Plaintiff objected to the introduction of any evi- 
dence respecting conditions on which Brown signed, or 
executed the instrument, unless Brown proposed to con- 
nect it with evidence, showing that the Plaintiff was ap- 
prised of such conditions before delivery to him of the 
instrument as the deed of the parties who had signed it; 
or “it were first decided, that the said instrument indi- 
cated on its face that it was not intended to be a com- 
plete contract at the time of its final delivery.” The de- 
fendant, Brown, proposed to show either that Beard was 
acting as the duly authorized agent of Newlin in pro- 
curing the signature, or that Newlin was in possession of 
such facts at the time of the delivery, by Beard, of the 
said instrument to him, as would put him upon enquiry 
as to the terms upon which Brown had signed it. The 
first bill of exceptions, from which I quote verbatim, 
states that, “ Plaintiff then further objected upon the 
ground that if the Defendant relied upon the evidence 
thus proposed to be introduced by him, such evidence 
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should first be introduced, and no reason was stated why 
said evidence could not be introduced at this stage of the 
trial; but the Court, in view of the said statements of 
counsel and the evidence already in the cause, overruled 
the Plaintiff’s said objections and permitted the witness 
to state the conditions on which the defendant Brown 
signed said bond, without deciding that said bond was 
not complete and perfect on its face.” 

It is the established rule, that the burden of proof of 
the formal execution of a deed, when put in issue under 
the plea of non est factum, rests upon the party claiming 
under it; and that proof must show that the deed was 
signed, sealed and delivered by the obligor as his deed. 
Pursuant to said rule, the Plaintiff in this case, to sus- 
tain the issue on his part, offered to introduce evidence 
showing the instrument declared on to be the deed of 
the Defendants, whereupon the Defendants admitted the 
signatures thereto to be their proper signatures. The 
Plaintiff then read the instrument to the jury, in evi- 
dence. The Plaintiff having, therefore, complied with 
the rule on his part, by introducing the writing obliga- 
tory, and showing, by the admission of the Defendants, 
that it was signed and sealed by the Defendants, and the 
possession of the instrument by the obligee, being in the 
absence of opposing circumstances, prima facie evidence 
of its proper delivery to him, it was then incumbent on 
the defendant Brown in order to sustain the issue on his 
part, to show some special matter in avoidance of the 
deed. That was the object of Brown when he offered to 
introduce Beard and himself as witnesses. If he could 
show that he had signed, sealed and delivered the in- 
strument upon condition, either to the obligee or to the 
obligee’s previously constituted agent, and that condi- 
tion had not been complied with, certainly, the authori- 
ties are conclusive, that he should not be held liable as 
an obligor, and rightly so, because under no intendment 
could it be his deed until the conditions were fulfilled. 
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Under our Statute, Code, ch. 130, s. 23, not only Beard 
but Brown were admissible as witnesses, and it was 
proper to prove by them the conditions upon which 
Brown signed, sealed and delivered the instrument. The 
objection made by the Plaintiff that evidence respecting 
the conditions on which the instrument was executed, by 
Brown, should not have been admitted, unless, connect- 
ed “with evidence showing that the Plaintiff was ap- 
prised of such conditions before complete and final de- 
livery to him of the instrument as the deed of the par- 
ties who had signed it; or it were first decided that the 
said instrument indicated on its face that it was not in- 
tended to be a complete contract at the time of its final 
delivery ;” was made by the Plaintiff after the witness 
Beard had testified as follows: “I employed Newlin up- 
on the terms mentioned in this agreement, upon which 
he is now suing. He drew it up and I signed it, and 
Newlin took possession of it. How long Newlin had it I 
cannot say, but he had it for some time. He then had a 
conversation with me, and asked me if I could get as se- 
curity my securities on the Jarrett bond,—I told him I 
did not know whether I could get them to go upon the 
bond or not, as they had nothing to do with my employ- 
ing him and did not know of it at the time. Newlin re- 
quested me to get their signatures. On the Jarrett bond 
Af- 
ter this request, Newlin brought the bond in suit to me 


I was principal and the other obligors my sureties. 


and I took it, at his request, to see these gentlemen. 
The first one I went to see was George Brown, who sign- 
ed it on condition.” 


Now if it is true that, “The delivery of a deed is com- 
plete, when the grantor or obligor has parted with his 
dominion over it, with intent that it shall pass to the grant- 
ee, or obligee ; provided the latter assents to it, either by 
himself or his agent,” “and that the delivery may be 
complete, without the presence of the other party, or any 
knowledge of the fact by him, at the time, if it be made 
16 
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Junsey +0 his previously constituted agent,” (and such is the 


— doctrine laid down by Prof. Greenleaf, upon authority 

Newiin, cited in his treatise on the Law of Evidence, vol. 2, §, 
meets a. 297, and notes,) it seems to me the Court did not err in 
overruling the Plaintiffs objection, but did right in per- 

mitting the defendant, Brown, thus to present the op- 

posing circumstances, necessary to repel the prima facie 

evidence of delivery created by the obligee’s possession 

of the instrument. Had the defendant Brown parted 

with his dominion over it, with intent that it should pass 

to Newlin? If so, the delivery was complete, and the 

Jfactum established, as he had already admitted the sign- 

ing and sealing: But contra,—suppose he had not part- 

ed with his dominion over it, with intent that it should 

pass to Newlin, was it not proper to permit him to es- 

tablish the non factum, by the introduction of any evi- 

dence showing he did not intend it to pass to Newlin, as 

his deed until certain conditions had been complied with? 

It is true, knowledge of the conditions imposed must be 

brought home to the obligee, and that may be done eith- 

er by the face of the instrument itself, or by direct com- 

munication to the obligee or his agent previously con- 

: stituted for the purpose of obtaining the signatures, of 
the intention of the parties at the time of delivery. If 

the instrument upon its face indicates that it is not com- 

plete, according to the intention of the parties, it puts 

the obligee on his guard, and if he does not heed the 

warning, and make the necessary enquiry to satisfy him- 

self that the original intention of the parties had been 

relinquished, he accepts it at his risk and must abide the 

consequences. “If he fails to make such enquiry, and 

accepts the paper from the principal obligor, or from any 

one of the co-obligors, he has no right to complain if he 
is met by a plea, from another of the obligors, that he 
signed and delivered the paper upon the condition in- 
dicated on its face.” Ward, et als, vs. Churn, 18 Gratt. 
812. But, “when the instrument is delivered directly to 
the obligee, the delivery cannot be regarded as condi- 














OF WEST VIRGINIA. 


tional in respect to the party who makes it, unless the 
condition is made known to the obligee. * * * * 
If the delivery is upon a condition made known to the 
obligee, his assent to it will be presumed from the ac- 
ceptance of the instrument, and he will not be allowed 
to repudiate the condition thus assented to, and to treat 
the delivery as absolute and unconditional.” (Idem 
813.) If, however, the instrument is delivered to a third 
person, not a party to it, to take effect as a bond upon 
the happening of some event, or the performance of some 
condition, and that person “ delivers it to the obligee be- 
fore the event happens or the condition is performed on 
which he was to deliver it, it will not take effect. And 
it matters not that the obligee had no knowledge of the 
condition which the party attached to the delivery of the 
The condition is valid, whether known to the 
(Idem 810.) 


its face complete and perfect, according to the intention 


escrow. 
obligee or not.” If the instrument is on 
of the parties, and delivery is made to the obligee, or 
his previously constituted agent, without notice that it is 
conditional, the obligee is not required to make enquiry 
whether it is the deed or bond of all the signers, or any 
of them, because it is presumed that all the obligors au- 
thorized its delivery, and he has the right to treat it as 
absolute and unconditional. This view of the law, it 
seems to me, is the reasonable inference to be drawn 
from the review of the many authorities made by the 
learned Judges, respectively, in the cases of Deardorff, 
et als vs. Foresman, 24 Ind., 481; State vs. Peck, 53 
Maine 284, and Ward, et als vs. Churn, 18 Gratt., 801. If, 
therefore, I am right in this deduction of principles as 
establishing the rule, it is only necessary to consider, 
whether Beard could be Newlin’s agent in procuring the 
signature of Brown to the instrument? 


It is true, in general, that the character of agent for 
one party to a contract, and that of principal upon the 
other part, are incompatible. 
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“The law, indeed,” (says Ray, Judge, in Deardorff, 
et als, vs. Foresman, above cited,) makes the principal, 
for a special purpose, i. e., the delivery of the instru- 
ment, the agent of his sureties.” That being so, it seems 
to me reasonable, that the obligee could constitute the 
principal his agent to procure additional signers to the 
instrument, especially so, after the instrument had been 
signed, sealed and delivered to the obligee, and accepted 
by him as the bond of the principal alone, and held by 
him as such for a considerable length of time. For by 
the delivery to the obligee, the principal had parted with 
his dominion over the instrument, with intent that it 
should pass to the obligee, and was under no obligation 
to obtain additional signers, and had no right to, and no 
authority over it. All that was left to him that could be 
peremptorily demanded by the obligee, was a duty to 
perform, and that was to pay the obligation when due, 
The acceptance of the instrument by the obligee, with 
the signature of the principal alone, was a release of the 
principal from any demand for sureties thereon ; the do- 
minion was absolutely in the obligee, a right only to de- 
mand of, and enforee payment from the obligor, when 
the obligation was due. If, therefore, he returns to the 
obligor the instrument, with a request, or direction, that 
he procure other signers thereto, and the obligor receives 
it for that purpose, it seems to me conclusive that the 
obligor is for that purpose constituted the agent of the 
obligee, as much so as if he had been a stranger, or no 
party to the instrument; and any delivery upon condi- 
tion, made to the agent by the party who signs the in- 
strument, when thus presented to him by the agent, pur- 
suant to the request of the obligee, will bind the obligee; 
and the instrument cannot take effect until the condition 


is performed, because gotice to the agent, under such cir-. 


cumstances, is notice to the obligee; and if the obligee 
attempts to recover on the bond, the party who made 
the-conditional delivery to the agent has the right to 
defend by pleading non est factum, and proving by the 
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agent himself the agency, and the conditional delivery. 
I am, therefore, of opinion that the Court did not err in 
overruling the Plaintiff's objections stated in the first 
bill of exceptions; and for the same reasons, I think the 
Court did not err in overruling the Plaintiffs motion to 
exclude the evidence, as stated in the second bill of ex- 
ceptions, and the objection made to the question as stated 
in the third bill of exceptions. 


The Court, in overruling the Plaintiff’s motion “ to 
exclude from the jury all evidence relating to the con- 
dition or agreement on which the defendant Brown 
signed and delivered the instrument in suit to his co- 
defendant Beard,” stated, in the hearing of the jury, 
“that in consideration of the evidence that had gone 
before, in reference to the Plaintiff’s requesting the De- 
fendant Beard to procure the signatures of the obligors 
in the Jarrett bond, to the writing sued on, and when he 
returned with but one of the signatures it was sufficient 
to put the Plaintiff upon enquiry before accepting the 
delivery of the same from Beard; therefore, the Plain- 
tiff’s motion to exclude said evidence from the jury 
must be overruled by the Court.” The Plaintiff ex- 
cepted to such statements being made in the hearing of 
the jury by the Court. The question now arises, 
whether the Court erred in making such statements in 
the hearing of the jury, and if so, should the judgment 
be reversed for that error? 


In the case of MecDowell’s Ex’or. vs. Crawford, 
11 Grat. 402, which was decided by a divided Court, 
Judge Moncure in giving the opinion of the Court, 
says: “It is a fundamental maxim, that the Court re- 
sponds to questions of law, and the jury to questions of 
fact. The Court must decide as to the admissibility of 
evidence, that being a question of law; but not as to its 
weight after it is admitted, that being a question of fact. 
The eases in this Court in affirmance of this position are 


too numerous to be cited. Most of them are collected 
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in 1 Rob. Pr. 338-344. As the author says, they 
‘evince a jealous care to watch over and protect the 
legitimate powers of the jury. They show that the 
Courts must be very careful not to overstep the line 
which separates law from fact. They establish the doc- 
trine that where the evidence is parol, any opinion as to 
the weight, effect or sufficiency of the evidence submitted 
to the jury ; any assumption of a fact as proved, or even 
an intimation that written evidence states matter which 
it does not state, will be an invasion of the province of 
the jury.’ ”—(11 Grat. 402). 


In admitting or excluding evidence, I concede the 


‘authorities guard closely the line of demarkation be- 


tween law and fact, and watch with jealous eye the en- 
croachment of the Court on the province of a jury ; but, 
whilst they do not sanction opinions of the Court as to 
the “weight, effect, or sufficiency of evidence” on matters 
material, or such as would influence a jury to the preju- 
dice of a party, yet, the doctrine is not so rigid in its 
application to opinions, or statements of the Court on 
points immaterial, or such as cannot operate injury to a 
party. In such case it isnot error for which an Appel- 
late Court willreverse a judgment. (Pitman vs. Breck- 
enridge & Crawford, 3 Grat. 127; Colvin vs. Menefee, 
11 Grat. 87; Cricket et al. vs. The State of Ohio, 18 
Ohio S. R. 9). 

In the case before us, the statements of the Court, al- 
though, perhaps, improper to have been made within 
the hearing of the jury, yet, in view of the case as taken 
in this opinion, holding the law as herein stated, 
applied to the facts of the case, could not have pre- 
judiced the Plaintiff,and therefore there is not such error 
as would justify an Appellate Court in reversing the 
judgment. 

The 4th and last assignment of error is, “in denying 
the Plaintiff’s motion for a new trial,” 

In this case, as in that of Bennett vs. Hardaway, Ad- 
ministrator of Jones, 6 Munford, 125, the bill of excep- 
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tions does not state on what ground the motion for the 
new trial was made, but as the evidence%of the Plaintiff 
(the exceptor) is, (except as to the agency of Beard to 
procure the signatures), contrariant and contradictory 
to that of the Defendant, the inference is that the mo- 
tion was made upon the ground that the verdict was 
contrary to evidence. Under the authority of that case, 
followed by Green vs. Ashby, 6 Leigh 135; Ewing vs. 
Ewing, 2 Leigh 337; Rohr vs. Daviset als, 9 Leigh 30, and 
Pasley vs. English, et als., 5 Grattan 141, the Appellate 
Court cannot consider the parol evidence of the Appel- 
lant, so far as it is conflictory with that of the Appellee ; 
and as the evidence, thus viewed, does not show that 
the verdict was contrary thereto, the ruling of the Cir- 
cuit Court must be sustained. 

The judgment should be affirmed with costs and dam- 
ages. 
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SYLLABUS. 


A plea under the Statute. Code, ch. 101, for relief of sureties, reciting 


that A was the security of B, and had given the Plaintiff, who 
was the payee ina bond, notice in writing, forthwith to institute 
suit thereon, and that the Plaintiff, notwithstanding said notice, 
had failed for a long space of time, to-wit.: — years, to bring 
suit thereon, and until after the death of the principal in said 
bond, so that the Plaintiff’s right to collect said debt of him has 
been forfeited and is gone, is held to be sufficient. 


The creditor to whom the notice should be given is the party having 





the legal title to the claim and the right to institute suit, and not 
a party merely claiming to have an equitable ownership. 
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A replication that the Defendant, after giving. the notice in the plea 
mentioned, had withdrawn the same, and notified the Plaintiff 
not tosue as required by said notice, whereby the Defendant re- 
mained bound in said bond, is good. 


A Plaintiff who has received notice under the Statute, and fails to 
comply with its provisions by instituting suit within a reason- 
able time against resident, solvent debtors, and prosecuting it 
with diligence to judgment and execution, is not at liberty to 
show that the Defendant has sustained no injury or loss by his 
omission: not having put that fact in issue by the pleadings. 


A Plaintiff is at liberty to reply to a plea under the Statute, by way of 
avoidance, that he has complied with the requirements of the 
Statute as contained in the 2d section, setting them out at length. 


A new trial will not be granted on the ground of after discovered tes- 
timony, when it appears from the affidavits that the after dis- 
covered testimony tends only to impeach a witness on the trial, 
by disproving facts to which he has testified; and especially 
when it appears that the witnesses proposing to give testimony 
will speak only from their belief, and not from absolute personal 
knowledge. 


This was an action of debt upon a joint and several 
bond, instituted in the Circuit Court of Greenbrier coun- 
ty in July, 1867. At the September term, 1867, the De- 
fendant filed two pleas, the one payment, and the other 
that he was the surety of his co-obligor, McClintic, and 
that he had given notice under the statute to R. 8S. 
Shields, the beneficiary Plaintiff, to sue, and his failure 
todo so. At the April term, 1871, the Defendant filed 
a third plea, alleging that he had given notice to Joseph 
“Myles, the Plaintiff’s testator, to sue, which he failed to 
do. The opinion of the Court contains a full statement 
of these pleas, the replications thereto, objections made 
by the parties, and the issues thereon. The cause was 
tried by a jury at the October term, 1871, and they re- 
turned their verdict in these words: “ We, the jury, find 
the issue upon the plea of the Defendant, that he gave 
notice to Joseph Myles to bring suit on the bond in the 
declaration mentioned and a failure to do so, for the De- 
17 
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fendant ; and we find the other issues for the Plaintiff.” 
The Plaintiff moved the Court to set aside the verdict 
first, because it was contrary to the evidence, and second, 
that he had discovered new evidence, in support of which 
he filed his own and two other affidavits. One of these 
affidavits was made by Reid, who stated “ that to the 
best of his knowledge and belief, from facts known by 
him to be true, Joseph Myles was not in the county of 
Greenbrier on the 10th day of September, 1858, nor for 
several days prior and subsequent thereto.” Another 
was made by Stuart and stated, “ that Joseph Myles left 
the county of Greenbrier to go to Pennsylvania to dis- 
pose of cattle, prior to the 6th day of September, 1858, 
and that he remained absent from said county until 
sometime in the month of November, 1858; that said 
Myles was certainly absent*from the county on the 10th 
day of September, 1858, and prior and subsequent there- 
to; that affiant was a partner in the cattle business with 
said Myles, at the time aforesaid, and that from memo- 
randa and other papers in his possession, and the recol- 
lection of facts, he thinks he can not be mistaken in the 
fact that said Myles was absent from the county, as afore- 
said.” The affidavit of the Plaintiff stated, that he had 
discovered the facts set forth in the affidavits of Reid 
and Stuart since the trial of the cause; that the matters 
contained therein were material; that he had no knowl- 
edge of said facts prior to or at the time of the trial ; and 
that he had used due diligence and failed to discover 
them until after the trial. The Court overruled the mo- 
tion upon the first ground, but sustained it upon the sec- 
ond and granted a new trial. To the granting the new 
trial the Defendant excepted, and asked the Court to cer- 
tify the facts proved and also the affidavits filed in re- 
gard to the newly discoverd evidence, which was done. . 
The other matters involved in the cause, and also the 
facts proved and set forth in the several bills of excep- 
tions taken by the Plaintiff and Defendant, fully appear 
in the opinion of the Court. 
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The Defendant appealed to this Court. 

Price, and Mathews and Mathews for Appellant. 

Dennis and Snyder for Appellee. 

The Defendant’s plea that he gave notice to Myles to 
sue, is defective: First, Because it does not aver that 
Joseph Myles was either the owner, or 
holder of- the bond at the time the notice was given. 
The statute says, the surety may require the “ creditor” 
to sue, not the obligee, who often has but a nominal in- 
terest in the debt.—Code Va., chap. 146, §4, p. 633.— 
Second, The plea does not aver that the obligors, or eith- 
er of them, were residents of this State. If they were 
not residents, the statute did not require the creditor to 
sue; and Third, It does not aver that the obligors, or 
either of them, were solvent, yet the statute does not re- 
quire suit if the obligors are not solvent. The plea 
must set up a complete defence. To make out such a 
defence under this statute, the Defendant must both plead 
and prove the existence of all the matters set forth in 
the statute as the conditions upon whiclr he is relieved 
from liability. Mr. Robinson, in the 5th vol., of his 
Practice, p. 784, gives the form of a plea under this 
statute, in which he avers all those facts. The plea is 
imperfect and fatally defective without them. 

The Court erred in rejecting the Plaintiff’s first special 
replication to the said plea. The facts averred in this 
replication completely avoid the notice to Myles by 
showing that Shields, and not Myles, was the creditor 
and owner of the bond, and that this fact was well known 
to the Defendant. In fact, the Defendant makes the 
same averment in his plea. 

Taking the questions as they are presented in the 
Record, our first enquiry is, whether the verdict of the 
jury is justified by the facts proved and certified? The 
only issue found for the Defendant was the one made on 
the plea of notice to Myles under the statute above cited. 
—Code 1849, chap. 146, §4, p. 587. A failure of the 
creditor to sue upon the requisition of the surety does 


creditor, 
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not, at common.law, impose a forfeiture of his right to 
recover from the surety.—Croughton vs. Duval, 3 Call, 
73; Norris vs. Crummey, 2 Rand. 323; Calvert vs. Gor- 
don, 14 Eng. C. L. 809. But under this statute the 
penalty of such failure is an absolute forfeiture of all 
right to demand the debt from the surety. The statute 
is, then, both penal and in derogation of the common 
law, and must, therefore, in accordance with the well es- 
tablished rules of construction, be construed strictly; 
and a Defendant, in order to avail himself of its protec- 
tion, must bring himself clearly within its provisions, 
He must conform to it in every essential. But whether 
construed strictly or otherwise, do the facts proved sus- 
tain the verdict in the case? To make the defence com- 
plete the statute requires not only that the surety shall 
give written notice to the creditor to sue, but there must 
be a failure on the part of the creditor to bring suit 
“against every party to the contract, who is a resident of 
this State and not insolvent, in a reasonable time after 
such requisition.” A reasonable time is given after the 
notice to institute suit, and the party to be sued must be 
a resident in this State and not insolvent. If the party 
is a non-resident or insolvent, there is no requirement to 
sye. It is incumbent upon the Defendant, before he can 
avail himself of a defence under this statute, to prove not 
only that he was surety, that the debt was due, and that 
he had given written notice to the creditor to sue, but 
he must also prove that the obligors were residents in 
this State and not insolvent, and that the creditor failed 
to sue in a reasonable time after notice. Has the De- 
fendant in this case proved these facts? The Record 
shows that the Defendant proved by a witness that he was 
the surety of McClintic upon the bond sued on, and that 
on the 10th day of September, 1858, he served a writ- 
* ten notice on Joseph Myles to bring suit on said bond 
forthwith. These are all the facts proved in relation to 
this question, as shown by the Defendant’s own bill of 
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exceptions. The Court certifies that these were all the 
facts proved on the trial of the case. It is incumbent 
upon the exceptant to show, affirmatively, the error of 
which he complains, against every reasonable presump- 
tion.— Hume vs. Beale, 3 Munf. 226. 

This exception contains all the facts proved, yet it-con- 
tains no proof that the obligors, McClintie and the De- 
fendant, were residents of this State, or that they, or eith- 
er of them, were solvent at the time the notice was giv- 
en: nor does it contain any proof that suit was not in- 
stituted in a reasonable time after notice given. We 
think we have shown that each and all of these facts are ma- 
terial to the defence under this statute, yet there was not 
a particle of proof to sustain any one of them. Nor is 
there anything in the facts proved to justify this Court 
in presuming that these facts were shown on the trial. 
But, for the argument, let us assume that these facts 
might be inferred by the Court, still the verdict could 
not be sustained. The proof is that the notice was 
served on the 10th day of September, 1858; that Mc- 
Clintic was the principal and the Defe..dant was surety 
in the bond sued on, and that said McClintic died in 
March, 1859. The statute, as we have seen, gives the 
creditor a reasonable time after notice to institute his suit. 
As we have no decisions upon this statute, as to what the 
Courts may regard as “a reasonable time,” we are com- 
pelled to resort to the construction given to that phrase 
in other instances. In reference to the law of assign- 
ments of choses in action, the Court of Appeals of Vir- 
ginia has established it as a general rule, that the as- 
signee, in order to fix his recourse upon the assignor, 
must sue in a reasonable time.—Lee vs. Love, 1 Call, 497; 
Thompson vs. Govan, 9 Grat., 695. What is a reason- 
able time has not yet been defined in Virginia as it has 
been in Kentucky.—2 Rob., Pr., (new ed.,) p. 276. In 
Kentucky the assignee of a note, suable in a Circuit 
Court, has to use reasonable diligence to obtain a judg- 
ment on the note, at the first term after the assignment. 
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It is not necessary that he should, at all hazards, com- 
mence his suit immediately, if the intervening period 
before the term of Court would admit of delay —Thomas 
vs. Taylor, 2 J. J. Marsh. 218; Hume vs. Brown, 3 
Dana, 450; McMurray vs. Wood, 9 Dana, 46. In Vir- 
ginia there is no adjudication which decides that suit 
must be brought so as to obtain judgment at the first 
term after the assignment. The rule established by the 
authorities is, that the sssignee, to maintain his action 
against the assignor, m ow that the obligor was in- 
solvent at the time of thé Assignment of the writing, or 
when it fell due; or, that he has used due diligence to re- 
cover from the obligor, and failed.—Barksdale vs. Fen- 
wick, 4 Call, 492; Goodall vs. Stuart, 2 Hen. & Munf. 
105; Coiner vs. Hansbarger, 4 Leigh, 452; Peay vs. 
Morrison, 10 Grat. 149.—What is due diligence depends 
upon the circumstances of each case.—Barksdale vs. Fen- 
wick, 4 Call, 492; Bronaugh vs. Scott, 5 Call, 78. <As- 
signee delays two years to sue the maker. In the 
absence of proof that the maker was insolvent at the 
time, or shortly after, the note fell due, he cannot recover 
against the assignor.—Thompson vs. Govan, 9 Grat. 695. 
The assignee may excuse himself for want of due dili- 
gence by showing that due diligence would not have 
altered the case.—Roane J. in Barksdale vs. Fenwick, 4 


Call, 503. 


Upon the principles established by these authorities, 
we think we may safely conclude that a suit instituted 
in the Circuit Court within a reasonable time before the 
next term of said Court at which a judgment might be 
obtained after the notice to sue, would have been within 
a reasonable time. Apply this rule to the facts in this 
case. By reference to the statute, Acts 1857-8, page 49, 
it will be seen that the Circuit Courts of Greenbrier 
County were held, 1858-59, on the 14th days of May and 
October in each year. The notice to sue was given to 
Myles by the Defendant on the 10th day of September, 














OF WEST VIRGINIA. 


1858, which was subsequent to the September Rules, and, 
consequently, too late to institute suit and obtain judg- 
ment at the October term. The next term, which was 
the first at which it was possible to obtain a judgment 
after the said notice, was in May, 1859. To obtain a 
judgment at this term, the Plaintiff had until the April 
Rules, 1859, to serve his process, and until the Saturday 
before the first Monday in April to institute his suit. 
But the facts proved show that McClintic, the principal 
obligor in the bond, died in March, 1859. Thus, it be- 
came impossible to obtain a judgment against said Mc- 
Clintic, and the Defendant certainly cannot complain 
that suit was not brought against himself, as the only 
surviving obligor. It is true there was a County Court 
held’ in said Cotnty on the 4th Monday of November, at 
which it is possible a judgment might have been obtained 
on said bond ; but in a debt of the magnitude of the one 
here sued on, it would be unreasonable and extraordinary 
diligence to compel the creditor to sue in the County 
Court. No facts or circumstances are shown in this case 
to take it out of the general rule of the cases before 
cited, which require nothing more than ordinary dili- 
gence, and that is attained by a suit in the Circuit Court, 
at the first term after the notice. 


Did the Court err in sustaining the motion of the 
Plaintiff for a new trial, upon the ground that he had 
discovered new and material evidence? The Defendant 
proved by a witness that, on the 10th day of September, 
1858, he delivered the notice to sue to Myles at his gra- 
nary. This fact is proved by but a single witness, who 
states the time and place positively. The time of the ser- 
vice of the notice was the essence of the defence, and 
was fixed by the witness, definitely, from a memorandum 
made of it at the time of the service of the notice. Con- 
sequently, he must have served the notice at the time 
stated, or he never served it at all. After the trial, the 
Plaintiff discovered testimony to prove, conclusively, 
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that Myles had left the County to go to Pennsylvania, to 
dispose of cattle, prior to the 6th day of September, 1858, 
and that he remained absent until sometime in Novem- 
ber, 1858. It is admitted that a new trial will not be 
granted upon a discovery, since the trial, of new evi- 
dence, if, with ordinary diligence, the party might have 
known and obtained in time, such evidence. In this 
case the Plaintiff swears, in his affidavit, that he used due 
diligence ; learned of the new evidence after the cause 
had been submitted to the jury; that he had no knowl- 
edge of it, at or before the trial; that by the use of due 
diligence he had failed to discover the new testimony. 

In the case of Verdier vs. Hume, 4 H. & M., 479, a 
verdict obtained at law, on the testimony of a single wit- 
ness, whose answer when brought into equity is clearly 
contradicted, was set aside and a new trial granted. In 
the case at bar, the Defendant relies upon a single wit- 
ness to prove the notice. The Plaintiff offered affidavits 
of two disinterested persons, who state facts positively, 
and no counter affidavits were offered by the Defendant. 
These facts, then, must be taken as true, and, as admit- 
ted by the Defendant; and so taken they are conclusive 
that no notice had been served on Myles at the time and 
place stated by the Defendant’s witness. This new evi- 
dence does not merely tend to contradict the witness, but 
it proves positively that a material fact, which was es- 
sential to make out the Defendant’s plea, did not, in 
truth, exist at all. For the notice was either served on 
the 10th day of September, or it was not served at any 
time. The witness was positive as to the date, and if he 
is in error as to this, his testimony must be entirely dis- 
regarded as to the notice.—Falsum in uno, falsum in om- 
nibus. 


It is scarcely deemed necessary to refer to the only re- 
maining exception of the Defendant, that the Court erred 
in not dismissing the case, because the costs of the new 
trial had not been paid within thirty days. At the Oc- 
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tober term, 1871, the Court did not pronounce a judg- 
ment upon the verdict. The statute gives the party, 
“at or before the next term, to pay the costs of the for- 
mer trial.” Can the Court alter the law, and enact a 
new provision? We think not. If the party who ob- 
tains the new trial fails to pay the costs, “at or before” 
the next term, after the new trial is granted, does not the 
statute contemplate some action on the part of the Court? 
It says, (p. 663, sec. 5, Code of W. Va.,) “ the Court 
may, &c.,” (see the Statute.) Does it not also contem- 
plate some action on the part of the opposite party, (the 
Defendant in this case?) For it says, “ on the motion of 
the opposite party, set aside the order granting it,” (the 
new trial,) and proceed to judgment on the verdict, or award 
execution for said costs as may seem to it best.” Thus 
the Court, (not the Clerk,) if the costs were not paid, in 
its sound discretion, might issue execution for the costs, 
or enter judgment on the verdict,as may seem to it best, 
and this upon the motion of the opposite party. This 
question of costs was a matter entirely within the dis- 
cretion of the Circuit Court, and that Court having ex- 
ercised that discretion in a manner satisfactory to itself, it 


is not a matter that can be revised in an appellate Court ;. 


and if the conditional order, made at the October term, 
was erroneous and contrary to the statute, then this 
Court will conform the order to the statute, and thus affirm 
the order made by the Circuit Court at the December 


term. 


If the Court should be of opinion that the new trial 
may not be sustained upon the grounds on which the 
Court below placed it, yet if the Court committed errors 
which prevented the Plaintiff from having a fair trial, 
or this Court finds in the Record other grounds upon 
which the new trial should have been granted, it will 
sustain the judgment of the Court granting the new trial. 
—Pleasants vs. Clements, 2 Leigh, 474. 


The jury in this case having found all the issues for 
18 
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the Plaintiff, except the issue of notice to Myles, if this 
Court should be of opinion that the plea setting up that 
notice is insufficient, or that the facts proved fail to sus- 
tain that issue, then the Plaintiff claims that this Court 
should render judgment for him, in accordance with the 
finding of the jury upon the other issues in the case. 


PAULL, JUDGE: 


The Plaintiff as executor of Joseph Myles, suing for 
the use of Robert S. Shields, institutes an action of 
debt against the Defendant on a joint and several bond ex- 
ecuted by him and one Thomas McClintic, deceased, for 
the sum of $1,483.69, in the Circuit Court of Greenbrier 
county. 

To the declaration the Defendant files the plea of pay- 
ment, and offered the following special plea, to-wit.: 
“That the Defendant was the security for Thomas Mc- 
Clintic in the bond in the declaration mentioned, as the 
Plaintiff’s testator well knew, and that the said De- 
fendant on the — day of , 18—, the said debt be- 
ing due and payable, gave the said Joseph Myles notice 
in writing forthwith to bring suit upon said bond, and 
the Defendant avers that the said Joseph Myles, not- 
withstanding said notice, failed for a long space of time, 
to-wit. : years, to bring suit thereon, and until 
after the death of said Thomas McClintie, so that the De- 
fendant saith that the Plaintiff’s right to collect said 
debt of him has been forfeited and is gone.” This special 
plea the Plaintiff moved the Court to reject, which mo- 
tion the Court ‘overruled, and the plea was filed. There- 
upon the Plaintiff replied generally thereto, and ten- 
dered two special replications. The first is in substance, 
that the bond in the declaration mentioned was the re- 
newal of a bond bequeathed by one Robert McClintic to 
Robert S. Shields, the beneficiary in the action; thatthe 
bond in the declaration mentioned was executed to the 
said Joseph Myles by Thomas McClintic and the De- 
fendant for the sole use and benefit of the said Robert 
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§. Shields, and this the Defendant well knew at the time 
of executing said bond, and before giving the notice in 
the plea mentioned, and that the said Joseph Myles 
never was the owner of said bond in the declaration 
mentioned, nor was said Myles the creditor therein. 
This replication the Defendant moved the Court to re- 
ject; the objection was sustained and the replication re- 
jected. The second special replication is; that imme- 
diately after giving the notice in said plea mentioned, 
the Defendant withdrew the same, and notified the said 
Myles not to sue as required by said notice, whereby the 
Defendant remained bound in said bond. Objection 
being made to filing this replication, the motion was 
overruled, and the replication was filed, and issue joined 
thereon. To the action of the Court overruling the ob- 
jection to the special plea, the Plaintiff excepted. , And 
to the action of the Court sustaining the objection to 
the first special replication, the Plaintiffexcepted. Gen- 
eral replication having been made to the plea of pay- 
ment and to the special plea, and general rejoinder to 
the special replication, the parties went to trial upon the 
issues thus presented, and also upon. another plea and 
issue (of which I have taken no notice, the same not be- 
ing relied on for any purpose),and the jury found the 
issues involving the questions of notice to sue for the 
Défendant, and the other issues for the Plaintiff. 

Before proceeding to notice the subsequent proceed- 
ings in this case, it will be proper to dispose of the ques- 
tions arising upon the pleadings; and the first is the 
sufficiency of the Defendant’s special plea. 


The plea avers that he is surety for his co-obligor, and 
that he gave notice in writing to Joseph Myles, the 
obligee in said bond, forthwith to bring suit upon said 
bond, and that said Myles had failed for years to bring 
suit thereon, and until after the death of his co-obligor, 
and had thereby forfeited hisdemand. This plea is filed 
under the provisions of the Code as found in sections 1 
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and 2, ch. 101; it is claimed that the plea is defective in 
not avering that the Plaintiff had not only failed in 
bringing suit in a reasonable time, but that he had failed 
to do so against every party to such contract, who is a res- 
ident of the State and not insolvent, and had failed to 
prosecute such suit with due diligence to judgment and 
execution. 


This statute in substance, and even almost in its pres- 
ent form has been in existence in Virginia for many 
years, and yet no adjudications as to the form of plead- 
ings under it are to be found, and the attention of the 
Court has been directed to none from any other quarter, 
We may safely assume, however, that the Courts will 
not so construe or administer any statute as to relax or 
tend to release debtors or sureties from their just obli- 
gations to those to whom they have been given. On the 
other hand it will be remembered, that a surety has al- 
ways been regarded in some respects as an equitdble 
creditor of the same principal, and possessing certain 
rights and privileges which the creditor himself was 
bound at his own peril to respect. He could not release 
any property pledged for the security of the debt, no? 
extend for a definite period the time for its payment 
without the surety’s consent, otherwise he will be dis- 
charged. The statute itself under consideration was 
made for the “ relief of sureties,” and is so entitled and 
is a substitute for the more expensive remedy by bill of 
quia timet in Courts of Equity, and was designed to 
afford them the means of self protection against loss or 
prejudice on account of their contingent liability to the 
creditor. In Wright’s Adm’r vs. Stockton, 5 Leigh 153, 
Judge Carr says, in speaking of this statute, “The ob- 
ject of the statute being protection to the sureties, we 
must, to that end, give it a liberal construction.” The 
plea before us sets out that the Defendant, the surety, 
has done what the Ist section of the statute requires 
him to do, and all that it requires him to do; it omits to 
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state, beyond reciting the fact that the Plaintiff had 
failed to institute suit in a reasonable time, and the 
legal consequence which followed, the further particu- 
lars connected with the suit, as mentioned in the second 
section. But these matters are made by the statute the 
duty of the creditor, and are supposed to be peculiarly 
within his own knowledge. He is supposed to know 
where his debtors reside, whether in or out of the State ; 
whether they are solvent or insolvent, and whether he 
has prosecuted a suit against them with diligence or not. 
These are matters more likely to be known to him than 
to the surety; and if on receiving the notice he has 
complied with these requirements of ‘the statute, he can 
readily reply them by way of avoidance to the plea. 
This is not, in my judgment, from a “liberal ” construc- 
tion of the statute, and a just consideration of the 
mutual rights and interests of both the creditor and the 
surety, the one a legal, and the other in some sense an 
equitable creditor of the same. principal, imposing an 
undue hardship upon the former. The rights and inter- 
ests of both parties under the statute can in this way be 
fully maintained. In my opinion, therefore, there was 
no error in overruling the objection to the plea; and it 
is deemed sufficient. 


The second question arising upon the record is the 
sufficiency of the Plaintiff’s first special replieation. This 
recites in substance that one Robert S. Shields was the 
equitable or beneficial owner of the bond in suit, and 
that Joseph Myles, the obligee, never was the owner of 
said bond, nor was he the creditor therein, and that these 
facts were known to the Defendant. In contemplation 
of the statute the creditor, in any contract therein men- 


_tioned, is obviously the party having the legal owner- 


ship of the debt or demand; one having a right or 
power to “institute suit,” as he is required to do on re- 
ceiving notice. A surety should not be required to go 
out in search of equitable owners of a debt or claim, to 
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whom he shall give his notice, and who would have no 
right or power to institute suit themselves, or even to 
compel the legal owner to commence proceedings. No 
error is perceived in sustaining the objection to this 
replication. Nor is there error in overruling the ob- 
jection to the second replication in regard to the with- 
drawing of the notice. Proceeding now to the ‘subse- 
quent history of this case, a verdict was found on the 
main issues for the Defendant; and thereupon the 
Plaintiff moved the Court to set aside the verdict and 
grant him a new trial. This motion was granted on the 
Plaintiff’s paying the costs of the action incurred at that 


term, within thirty days from that date, otherwise said 


verdict shall stand as the judgment of the Court, and the 
Defendant recover his costs. I am aware of no authority 
of law vested in the Circuit Court for making such 
an order. It was the ordinary motion addressed to the 
Court for a new trial; and section 5 of ch. 138 of the 
Code prescribes the terms on which it may be granted, 
and the powers of the Court in relation thereto. In 
the above order the powers of the Court are not exer- 
cised in accordance with the provisions of the statute, at 
the time therein directed, the Plaintiff having until the 
next term of the Court within which to pay the costs of 
the suit. This order being erroneous, no judgment was 
ever entered upon the verdict. 

The next questions arise upon the Plaintiff’s bill of ex- 
ceptions ; contending first, that it was incompetent for 
Defendant by parol evidence to prove that he was the 
surety of his co-obligor, Thomas McClintic; this excep- 
tion was waived in the argument; and secondly, that it 
was incompetent for Defendant to prove by parol, the 
contents of the notice served upon the Plaintiff to bring 


suit. The exception is not properly taken in this broad. 


form, for it is certainly competent to do so, when a pro- 
per case has been made. From the certificate of facts 
appearing upon the record, it was shown; first, that 
these two copies as they were called, of this notice were 
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both signed by the Defendants, and one of which, it was 
proved, was delivered to the Plaintiff’s testator, and the 
other to the Defendant; these may be regarded as dupli- 
cate originals; the loss of the copy retained by the De- 
fendant was proved by his own testimony; without 
calling upon the Plaintiff to produce the copy, or the 
original served upon him, it would be competent for the 
Defendant then to give notice of its contents. 1 Green- 
leaf 561. The best evidence was the notice itself. This 
being lost, and no copy being under the control of the 
Defendant, the next best testimony was that of the 
witness who saw, amd served it upon the Plaintiff. The 
evidence would seem to be competent under the cir- 
cumstances, or facts certified. 


The remaining questions arise on the Defendant’s 
bill of exceptions. The Plaintiff moved the court for a 
new trial upon two grounds; first, that the verdict was 
contrary to the evidence, and secondly, that the Plaintiff 
had discovered new and material evidence since the trial. 
The Court ‘being of opinion that the verdict was sus- 
tained by the evidence, overruled the motion on that 
ground, but sustained it on the second, and granted a 
new trial, and the Defendant excepted. All the facts 
being certified, this Court may judge of the correctness 
of the verdict on the facts stated. Slaughter’s adm’r. vs. 
Tutt, 12, Leigh 147; and the case of Mathew W. Har- 
rison, ex’or., &c. vs. The Farmers’ Bank of Virginia, de- 
cided at this term. 


Taking the plea as sufficient in the form in which it is 
found in the record, it is clearly proved by the facts, as 
presented in the certificate; and the evidence fully sus- 
tains the verdict. Upon this there was no controversy 
before this Court, but it was simply contended that 
other facts should have been proved by the Defendant 
than those embraced in the averments of the plea, as 
that the Plaintiff had failed to bring suit against resi- 
dents, &c. But from what has been heretofore said, 
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this was not incumbent on the Defendant. But it was 
claimed in argument by the Plaintiff’s counsel that the 
Defendant*had sustained no injury from the Plaintiff's 
omission to bring suit, because it was proved that Thom- 
as McClintic, the principal obligor, had died before a 
judgment could have been obtained against him in the 
Circuit Court of Greenbrier County, although it was pos- 
sible that a judgment could have been had against him 
in the County Court. The notice was served on: Myles, 
the creditor, on the 10th day of September, 1858, and 
McClintic died in March, 1859. But I do not think 
this question properly arises under these statutory pro- 
visions. When the notice has been given, and a plea 
filed to that effect and proved, the forfeiture will inevit- 
ably follow and this without any regard to such a ques- 
tion, unless the Plaintiff avers and proves by way of avoi- 
dance that he has complied with the requirements of the 
statute on his part. The Plaintiff, I think, is not at 
liberty to go into an enquiry of that kind as an assignee 
may do by way of reply to an assignor who suggests 
that he has not used due diligence in prosecuting a suit 
against the maker of a note, not having put it in issue. 
The only remaining enquiry is upon the propriety of the 
Court’s action in granting a new trial on the ground of 
after discovered testimony. This was done on the affi- 
davits of the Plaintiff and two other parties, viz.: Wil- 
liam B. Reid and John Stuart. 


The principles which should govern the Court upon 
this question appear now to be well settled. It was 
held in Thompson’s case, 8 Grat. 637, as follows: 
“After discovered evidence, in order to afford a proper 
ground for a new trial, must be such as reasonable dili- 
gence on the part of the party offering it could not have 
secured at the former trial ; must be material in its ob- 
ject, and not merely cumulative and corroborative or 
collateral; and must be such as ought to be decisive and 
productive on another trial of an opposite result on the 
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merits;” and again, “when the sole object and pur- 


pose of the new evidence is to discredit a witness on the 
opposite side, the general rule is, subject to rare excep- 
tions, to refuse a new trial.” See also Brown vs. Speyers, 
20 Grat. 296, and Brugh vs. Shanks, 5 Leigh 598. In 
the latter case the party made an affidavit “that a wit- 
ness had sworn falsely, and had affiant known that he 
was to be examined, and what he was to prove, he could 
have disproved the facts testified by him.” But the 
Court say that a new trial will not be allowed to enable 
the party to impeach the credit of a witness examined 
on the trial. After a careful examination of the affi- 
davits appearing in the present record, we do not see 
that the case is taken out of the operation of these prin- 
ciples. The new testimony, if allowed, would tend 
simply to disprove the facts established by the testimony 
of a witness on the trial, by showing that the party on 


whom the notice was served was not in the county of 


Greenbrier at that time. This would be, in the lan- 
guage of the Court in 5 Leigh above cited, impeaching 
the credit of the witness, and does not take the case out 
of the rule. Moreover, it does not appear from the affi- 
davits that the new testimony, if allowed, would clear- 
ly and absolutely contradict the former witness. The 
new witnesses would testify only from their own belief, 
not from absolute personal knowledge of the fact. 

We deem it unnecessary to notice the affidavit of the 
Plaintiff. 

The Cireuit Court on the 11th day of December, 
1871, set aside the order made at a former term in re- 
gard to the payment of costs, and continued the case for 
trial, and there is now no judgment on the verdict, 
which last named order is erroneous, and is reversed and 
set aside, and the Appellant must recover his costs in this 
Court against the Appellee. And the Court proceeding to 
give such judgment as the Court below ought to have giv- 
en upon the verdict of the jury rendered in the cause, the 
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Jevury Appellant must recover against the Appellee his costs 
__Tem. _ about his defence in the Court below expended. 
—-, Haymonp, President, and Moors, Judge, concur in 


Ludington, the Suegoing opinion. 











OF WEST VIRGINIA. 


CHARLESTON. 


CHESAPEAKE & OnIo RAILROAD CoMPANY vs. PATTON. 


CHESAPEAKE & OnI0 RAILROAD CoMPANY, PLAINTIFF 
AND APPELLEE, against RoBerT Patron, DE- 
FENDANT AND APPELLANT. 


Decided February 22d, 1873. 


SYLLABUS. 


It is error to confirm a report of commissioners made.under the pro- 
visions of Chapter 42 of the Code, inwhich the “just compensa- 
tion” to which the party is entitled is not exclusively given to 
him in money, the party himself appearing to resist the report on 
that ground. 


The confirmation of a report, authorizing a railroad company to enter 
upon the real estate of another party against his consent, and 
build a fence for its own purposes, is erroneous, as being without 
authority of law. 


On the 14th of September, 1870, the commissioners 
who were appointed under Chapter 42 of the Code of 
West Virginia, upon the petition of the Appellees, to 
ascertain what would be a just compensation for certain 
real estate of the Appellant proposed to be taken by the 
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Appellees for their use, filed their report in the Circuit 
Court of Kanawha county. The commissioners re- 
ported that they were of opinion that the sum of six 
hundred and seventy-five dollars and the construction 
and keeping in good: repair by the Appellees of a sub- 
stantial post and plank fence on each side of the line of 
their road through the land of the Appellant and the 
construction and keeping in good repair of all necessary 
crossings and ways and cattle guards upon the land of 


’ the Appellant, would be a just compensation for so much 


of his real estate as was proposed to be taken by the 
Appellees. 
On the 30th of November, 1870, the Court overruled 


certain exceptions which had been taken to the report, 


confirmed the report, and ordered it to be recorded. The 
Appellant appealed from this order. 


Hedrick and J. S. Swann for Appellant. 

Miller, & Quarrier, and Laidley & Hogeman for Ap- 
pellees. 

PAULL, Judge. 


The proceedings in this case were had upon the ap- 
plication and petition of the Railroad Company, to the 
Circuit Court of Kanawha county, for the appointment of 
commissioners under the provisions of the 42d Chapter 
of the Code of West Virginia, to ascertain what would be 
a just compensation to the persons entitled thereto for 
the real estate proposed to be taken by the Company, for 
the purposes stated in its application. Commissioners 
were appointed in August, 1870, and made and returned 
their report to court, under date of the 13th of Sept., 1870. 
This report was objected to by the Defendant, Robert 
Patton, the owner of the land, who excepted to the con- 
firmation and recordation of the same for errors apparent 
in the record of said proceedings and report. At a Court 
held in November, 1870, all of said Defendant’s excep- 
tions were overruled, and the court confirmed said re- 
port, and ordered the same to be recorded. And from 
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this order confirming said report, and directing it to be 
recorded, ¢he Defendants have taken their appeal to this 
Court, and have made an assignment of the. errors of 
which they complain. The duty of said commissioners, 
and the form of their report in the premises is prescribed 
in the 14th section of Chapter 42; and is in the words 
following, to-wit: ‘As to each tract, the commissioners, 
after viewing the same, and hearing any proper evidence 
which is offered, shall ascertain what will be a just com- 
pensation to the person entitled thereto, for so much 
thereof as is proposed to be taken, and for damage to 
the residue of the tract, beyond the peculiar benefits to 
be derived, in respect to such residue from,the work to 
be constructed, or the purpose to which the land to be 
taken is to be appropriated, and make report to the fol- 
lowing effect: We, the undersigned, commissioners ap- 
pointed by the Circuit Court of ———, respectfully re- 
port that, having been first duly sworn, we have viewed 
the real estate owned by , mentioned in the said ap- 
plication, and are of the opinion that will be a just 
compensation for so much of the said real estate as is 
proposed to be taken by the said applicant, that is to say, 
(here describe the real estate,) as well as for damage to 
the residue of the said real estate beyond the peculiar 
benefits which will be derived in respect to such re- 
sidue from the work to be constructed.” The 18th 
section provides when “the sum so ascertained” 
with its interest shall be paid, &c. 








Let us now examine the report. The commissioners 
return that they are of opinion that the sum of $675, and 
the construction and keeping in good repair by said 
Railroad-Company of a substantial post and plank fence 
on each side of the line of said road through the land of 
said Patton, and the construction and keeping in good 
repair by said Railroad Company of all necessary cross- 
ings and ways from Tackett’s Creek Valley to the high 
land, and cattle guards upon the said land of said Pat- 
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ton, will be a just compensation for so much of the said 
real estate as is proposed to be taken by the said ap- 
plicant ..... as well as for damages‘to the residue of the 
said real estate, beyond the peculiar benefits which will 
be derived in respect to such residue from the construc- 
tion of said railroad.” The main and principal ground 
of error relied on by the Defendants, which was 
elaborately argued on ‘both sides, is in the following 
words, to-wit.: “Because the commissioners tran- 
seended their ‘powers in requiring the Railroad Com- 
pany to make fencing and roads, this being an item of 
damages.” This right of taking private property for 
public use, is an exercise of the right of emiment do- 
main, residing in the sovereign power of the State, del- 
egated to corporations organized to construct works of 
internal improvement. The property of the citizen is 
taken, not bought; taken without his consent, and de- 
voted to the use of the corporation. Whenever this 
right is exercised, whenever the property of the citizen 
is thus invaded, it is obvious that it should be done in 
strict conformity with the provisions of law. Whenever 
this high and necessary power residing in the State is 
wielded by its authority at the instance of another, the 


_ eitizenis entitled to the full benefits of the law which has 


been interposed for his protection. The statute provides; 
first, that he shall receive just compensation for so much 
of his land as is taken; and secondly, just compensation 
for damage to the residue of the tract, to be estimated in 
a certain way. The amount of this just compensation, in 
both these respects, is to be ascertained in money, and 
when this has been done by the commissioners in the 
mode pointed out*by the statute, their office is at an end. 

The compensation, to which the land owner under the 
statute is entitled for the land taken and for damage to 
the residue of the tract, is a compensation in money, and 
no other form of compensation can be forced upon him. 

The report under consideration does not conform with 
these views. It ascertains that a certain amount of 
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money, and the construction of a fence on each side of 
the line of. said road, and the construction of crossings 
and ways, and cattle guards, will be a just compensation, 
&c. These last items, as well as the money, constitute 
a part of the just compensation. And one of the com- 
missioners informs us in his deposition, that on account 
of these items, no damage in their estimation would re- 
sult to the valley land; and this valley land, I suppose, 
is “the residue of the tract.” Thus the land owner loses 
in money whatever amount of value the commissioners 
would have otherwise assessed as damage. It has been 
contended that the building of these fences on either 
side of the railroad is a benefit which the Railroad Com- 
pany is cheerfully willing to confer upon the land 
owner, and he should receive it, as a part of his compen- 
sation. It is a sufficient reply to say, that not even a 
benefit, if such it is, shall be forced upona party, against 
his consent, and in violation of express provisions of 
law. When the residue of the tract has been thrown 
open and exposed, the land owner is entitled to damages, 
and the amount of these damages would be the fair cost 
or expenses of the necessary fencing for its enclosure ; 
and he is entitled under the law to have this amount 
ascertained and paid him in money, and is not bound to 
accept compensation in any other form. And this 
amount, when paid him, he may use or employ in any 
way, or for any purpose that he may choose. He is 
under no obligation, legal or equitable, to use it in 
building a fence. Thishe may do, if he choose; if he 
does not so choose, the Company, and no other party 
has any cause of complaint. It is not paid to him for 
that use or purpose, as the argument for the Company 
seemed to assume, but is paid to him for damage on ac- 
count of the exposure of his land, the measure of that 
damage simply being the cost or value of the fencing 
necessary to enclose it. 


But in looking further at this report, it appears, that 
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the Company is required to construct a fence on each 
side of the line of said road, through the land of said Pat- 
ton. With this requirement the Company admits its will- 
ingness to comply, because, as its Chief Engineer testi- 
fies, the fencing is necessary there for the safety of the 
road and its trains. 

If no damage was awarded the land owner for throw- 
ing open the residue of his tract, as may be inferred per- 
haps, from the testimony of one of the commissioners, 
then it will appear, that by this report and its confirma- 
tion, the Company is authorized to enter upon the real 
estate of another party against his consent, to which it 
has not the shadow of title, and to build a fene® upon it 
for its own purposes and accommodation, and this too at 
the land-owner’s expense. It need hardly be said that 
the exercise of such authority is unjust and unconstitu- 
tional. For the support of the foregoing views, no ci- 
tation of cases is required. 

What would be the effect of inserting certain provi- 
sions not contemplated by the statute, in a report, to 
which both parties had agreed, does not arise upon this 
record, and need not be considered ; nor is it necessary 
to consider any other ground of errar which has been as- 
signed in this cause. 

The judgment of the Circuit Court in confirming said 
report, and directing it to be recorded is reversed, with 
costs according to law to the defendant, Robert Patton ; 
and this Court proceeding to render such judgment as 
the Circuit Court should have rendered, doth set aside the 
report of said commissioners, and remand this cause to 
the Circuit Court of Kanawha county, to be proceeded 
in according to law. 

Haymonp, President, and Moors, and HoFrMan, 
Judges, concur in the foregoing opinion. 
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SyLLABUS. 


Upon a general bill for an account, a defendant may set up in his an- 
swer asa bar or defence a stated or settled account, and if, upon 
issue joined upon the answer, it is found to be true, the Court 
may give leave to the plaintiff to amend his bill, and to sur- 
charge and falsify the stated or settled account, by pointing out 
or indicating specifically any items of error, mistake, or omission 
existing therein. 


This is a suit in equity instituted in the Circuit Court 
of Greenbrier county on the 12th day of September, 
1868. A final decree was pronouncéd therein on the 
24th day of April, 1872, against the Defendant Baker, 
from which he appealed to this Court. 

The opinion of the Court furnishes a statement of all 
the facts and questions arising in the cause. 
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Snyder for Appellant. 

Whether or not A. G. McNeel was expressly authorized 
and directed by the Plaintiff and Edmiston to make a 
final settlement with Baker, is immaterial, for the proof 
is conclusive, and the fact is not disputed, that he was 
sent by the Plaintiff and Edmiston to get from Baker the 
balance due on the cattle, and, being authorized to col- 
lect the money, he must have had the power to settle, in 
order to ascertain the balance due.” The authority to 
accomplish a definite end, carries with it the power to 
adopt the legal means to accomplish the object.—Piercy 
vs. Hedrick, 2 W. Va., R. 463. And this rule applies 
“whether the authority given to the agent is general or 
special, or whether it is express or implied. In each 
case it embraces the appropriate means to accomplish the 
desired end.”—Story on Agency, §97; Yerby vs. Grigs- 
by, 9 Leigh, 387.—“A power to recover and receive a 
debt, includes the power to sue for it, and, upon payment, 
to make a proper release or discharge of the debtor.”— 
Story on Agency, §102. Nor was it necessary that A. G. 
MeNeel should have authority in writing to sign the re- 
ceipt for his principals. The authority of an agent to 
sign an unsealed paper, or a written contract, need not 
be - writing, but may be by parol.—Story on Agency, 
ort there were any possible doubt about the authority 
of the agent, still the account must be takeh as settled 
from the acquiescence of the Plaintiffand Edmiston. The 
settlement was made in January, 1867, the balance paid 
and a statement of the whole matter sent to the Plaintiff 
and Edmiston by the agent, with a request that they should 
notify Baker if it was not satisfactory. In September, 


nine months afterwards, the Plaintiff saw Baker, and he’ 


made no objection to it, nor did Baker even hear any 
complaint about it until this suit was instituted, near two 
years after the settlement. There is not a word of excuse 
in the bill for this long delay, nor does the Plaintiff de- 
ny the facts or offer any reason for it in his deposition. 
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To establish a stated account as a bar, “it will be suffi- 
cient if the account has been rendered and acquiesced in 
for a considerable length of time.” Among merchants 
it is looked upon as an allowance of an account current, 
if the merchant who receives it does not object to it ina 
second or third post.”—1 Dan. Chy. (3d Am. Ed.) 690; 
Murray vs. Poland, 3 John. Chy. 569; Freeland vs. Her- 
ron, 7 Cranch. 147; Picket vs. Short, 2 Ves. 239, and 1 
Story’s Eq., Jur. $526. 

It may be claimed that the settlement was not final 
because there is some evidence tending to show that it 
was understood at the time, (which is contradicted by 
the receipt given,) that if any errors should be found in 
. the settlement they were to be corrected. If it were 
conceded that such was the agreement, still it would be 
a bar to a bill for an account. “Courts of Equity will 
not open a settled account, where it has been signed, un- 
less for fraud or errors distinctly specified in the bill, and 
supported by evidence. The expression of ‘errors excepted,’ 
will not prevent its being a settled account; nor will 
the allegation of general errors be enough; for specific 
errors must be pointed out, or it will be final.”—Story’s 
Eq. Pl. §800 and §251. 

Having shown, as we think, that there had been a set- 
tlement of the partnership before the institution of this 
suit, the next enquiry is, can the Plaintiff entirely disre- 
gard and ignore that settlement, and bring his bill for an 


account? | 
“A plea of a stated account is a good bar to a bill for 


an account, for there is no rule more strictly adhered to 
in this Court, (equity,) than that where a defendant sets 
forth,a stated account, he shall not be obliged to go upon 
a general one, because very often the opening of a stated 
account would unravel a perplexed affair, which might 


otherwise remain in the dark.”—1 Dan. Chy. 689. “If, 


there has been an account stated between the parties, it 
may be pleaded as a-bar to both discovery and relief, or 
may be set up by answer as a, bar to relief.”—Adams’ Kq. 
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441, (226 ;) Weed vs. Small, 7 Paige, 593. “Upon like 


— grounds, a fortiori, a settled account will be deemed con- 


clusive between the parties, unless some fraud, mistake, 
omission, or inaccuracy is shown.”—1 Story’s Eq. Jur, 
$527. “And, in cases of settled accounts, the Court will 
not generally open the account ; but will, at most, only 
grant liberty to surcharge and falsify, unless in cases of 
apparent fraud.”—Id. and Chambers vs. Goldwin, 8 Ves. 
265. There is no mention, in the Plaintiffs bill, of 
either fraud, mistake, or inaccuracy ; in fact, he does not 
even notice the settlement, much less allege grounds for 
disregarding it. The record in this case strongly vindi- 
eates the wisdom of the rule, not allowing a bill to open 
a settled account, unless upon specific charges of fraud, 
mistake, &c. For the Court will see, from the deposi- 
tions, that all the Plaintiff attempted to do, was to estab- 
lish errors in the settlement, and when he was met by 
the Defendant, in his attempt to impeach one item, he 
would leave that and resort to another, and so on indefi- 
nitely.—To such a proceeding there could be no limit; 
and the Defendant could no more prepare to meet success- 
fully the ever varying and successive attacks of the 
Plaintiff in such a process, then he could succeed in 
overtaking an ignis fatuus. We think, therefore, the 
authorities cited, when applied to the facts and pleadings 
in this case, are abundant to entitle the Appellant to a 
reversal of this cause. In case of a reversal upon the 
ground just considered, the next question which presents 


itself is, whether the Court shall dismiss the Plaintiff’s 


bill, or allow him to amend, with leave to surcharge and 
falsify the settlement ? 


We claim that the bill should be dismissed absolitely. 
Frrst, because the amendment was not made at the pro- 
per time. While the Court will often allow amendments 
before the hearing, it rarely ever allows them, except as 
to parties, at the hearing, and only in very extreme cases 


after the hearing.—Pleasants vs. Logan, 4 H. & M. 489; 
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Shepherd vs. Merrill, 3 Johns. Chy. R. 423. Ifthe re- 
plication has been filed to the answer several months, a 
motion to amend will be denied, unless the plaintiff 
shows why the matter to be introduced was not stated 
before—Brown vs. Ricketts, 2 Johns. Chy. R. 425. 
SECOND, because the matter to be introduced by the 
amendment was known to the Plaintiff at the time he 
commenced his suit. Amendments can only be made for 
the introduction of matters which arose previous to the 
filing of the bill, but which were discovered by the 
plaintiff afterwards.—Stafford vs. Howlett &c., 1 Paige, 
200; Whitmarsh vs. Campbell, 2 Paige, 76. Tuirp, 
because a bill to surcharge and falsify the settlement, 
would make an entirely new suit.—A party under the 
privilege of amendment, shall not introduce matter which 
would constitute a new bill—1 Dan. Chy. 410; Ver- 
planck vs. M. Ins. Co., 1 Edw. Chy. R. 46; Lambert vs. 
Jones. 2 Patton and H., 144; Snead vs. McCoull, 12 
How. 421; Shields vs. Barron, 17 How. 130-144; and 
Story’s Eq. Pl. $884. And, Fourtn, because the case 
made by the Plaintiffs depositions in the record, if in- 
corporated in a proper bill, would not entitle the Plain- 
tiff to relief in a Court of Equity. The facts attempted 
to be proved neither establish fraud, mistakes, nor errors 
in the settlement, for which a Court of Equity could 
grant relief. Courts of Equity will not open a settled 
account, unless for fraud or errors distinctly specified in 
the bill, and supported by conclusive proof.—Story’s Eq. 
Pl. §$251, 800 ; Chappedelaine vs. Decheneaux, 4 Cranch, 
306 ; Shugart vs. Thompson, 10 Leigh, 434; and 2 Dan, 
Chy. 850. 

The Appellant might confidently rest the case upon 
what has preceded, but as there are other assignments of 
error fatal to the success of the Appellee, we feel it our 


duty, as counsel, to consider them briefly in these notes. , 


The Court erred in rejecting the plea offered to the 
jurisdiction of the Court. No objection was made to the 


, 
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merits of the plea ; but the Court rejected it because it 
had not been tendered at the propertime. It is conceded 
that, ordinarily, a plea of this character cannot be ad- 
mitted after decree nisi ; but, in this instance, the affida- 
vit of the Defendant furnished a sufficient excuse for not 
having sooner filed the plea. If the facts set forth in the 
affidavit were true, (and they must be so regarded, for 
they are not denied,) they would have been sufficient 
grounds for setting aside a decree in the cause and open- 
ing the cause de novo. Fraud in a Court of Equity viti- 
ates everything it touches, and, in this Court, no man ig 
permitted to have an advantage from his own wrong. 
These are maxims which will not be controverted. If, 
therefore, the matters alleged were sufficient to vitiate 
and set aside a solemn decree of the Court, a fortiori, 
they were sufficient to set aside the ‘rules taken by the 
Clerk, and admit the plea. At least, the Court should 
have issued a rule against the Plaintiff, or directed an 
issue to ascertain the truth of the matters contained in 
the affidavit, and, if established, then set aside the rules 
and admit the plea. 


Dennis and Skeen for Appellees. 
PAvLL, Judge. 


The bill in this case was filed in October, 1868, and 
alleges that a co-partnership was formed between the 
Plaintiff and the Defendants for the purpose of buying 
cattle in the counties of Greenbrier, Monroe, &c.; that 
by the terms of said contract the Defendant Baker was to 
furnish the money necessary to purchase said cattle, and 
to defray their expenses to market, and the Plaintiff and 
Defendant Edmiston were to purchase them and to drive 
them to Pennsylvania, and there deliver them over to 
said Baker, who was to sell them. The profits after pay- 


ing the purchase money and expenses were to be equal- | 
-ly divided among the three. The bill then avers that 


said Baker failed to furnish the money to pay for the 


- eattle as he agreed to do, so that Plaintiff was compelled 
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to advance from his:‘own private means the sum of $ 
towards the purchase of said cattle; that large profits 
were made upon said cattle, which were kept by said 
Baker and not accounted for to the other partners ; that 
upon a rough settlement said Baker owed to the Plain- 
tiff about the sum of $1400, and that Defendant Edmis- 
ton, the other partner, owed him about $75. The bill 
then prays for an account of the partnership affairs, of its 
profits, and the amount due to the Plairftiff, and general 
relief. Ata term of the Court held in April, 1869, the 
Defendant Baker appeared and offered to file a plea in 
abatement to the jurisdiction of the Court, accompanied 
with an affidavit, alleging false representations on the 
part of the Plaintiff, as his reason for not filing it soon- 
er. This plea was rejected by the Court, and thereupon 
said Baker filed his answer. This answer admits that 


on the 12th of May, 1866, he did form a partnership 


with Plaintiff and Edmiston upon the terms and for the 
purposes set out in said bill. The answer then set: out 
the number of cattle purchased, with the aggregate cost 
thereof, as appeared from a statement furnished to him 
by the Plaintiff and Edmiston, which statement is 
filed as an exhibit with the answer. Theanswer further 
sets out the cost and expenses of bringing said cattle to 
market, the, amount of the proceeds-of sale, and the 
amount of nett profits derived from the operations of the 
business. The answer further alleges that full and de- 
tailed statements of all the sales, expenses, profits, and 
settlement of said partnership would appear upon three 
different papers, filed as exhibits; that these three last 
mentioned papers were each and all exhibited to An- 
drew G. McNeel, the agent of Complainant and said Ed- 
miston, and a full settlement made with him of the en- 
tire partnership on the 7th day of January, 1867, as 
would appear from a receipt of the said A. G. McNeel, 
filed as an exhibit with the answer. The answer then 
denies that Respondent failed to furnish the money to 
pay for the cattle, and that &e had’ not accounted for the 
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profits, but on the other hand that he had furnished the 
money, as he agreed to do, and had accounted for all the 
proceeds and profits of said cattle ; that the whole con- 
cern had been fully settled up, and that he was not in- 
debted in any manner to the Plaintiff. 

To this answer there was a general replication. At 
the November term, 1868, the case was referred to a 
commissioner, to take state and report an account of the 
partnership affairs, and the indebtedness of any of the 
partners to each other. The commissioner proceeded to 
take the account, after taking, first, the evidence of such 
witnesses as were produced, and the depositions of others, 


_ and filed the same in Court, but at what time the record 


does not disclose. The report itself bears date on the 13th 
of June, 1870. Report shows the sum or balance of 
$39.80, due from Baker to the Plaintiff, and the sum of 
$401.95, to Edmiston. This report is excepted to by 
Defendant, Baker, as re-opening a stated or settled ac- 
count. No exception is made onthe part of the Plaintiff. 

At the October ‘term, 1870, the report was re-commit- 
ted, with instructions to strike out an item of $290, with 
which, in.the opinion of the Court, Defendant, Baker, 
had been erroneously charged, and to take further evi- 
dence in regard thereto, or any other question. A sup- 
plemental report is made, complying with the order of the 
Court, but by the introduction of one or two other items, 
the amounts reported as due from Baker to his co-part- 
ners respectively, is, within a few cents, the same as 
mentioned in first report. To this report, Defendant ex- 
cepts. Supplemental report bears date September 20th, 
1871. On the 12th day of December, 1871, Edmiston 
files his answer, admitting that the bill correctly states 
the terms of the partnership, but that he does not know 
how the accounts will stand on a fair and final settle- 
ment; he believes, however, that Baker would be in- 
debted to Plaintiff and himself, in a large amount of 
money, and prays for an account, &e. On the 24th day 
of April, 1872, a final decree is entered confirming sup- 








th 


a = TH 





So —— ww 








OF WEST VIRGINIA. 


plemental report, and that Baker pay to the Plaintiff 
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the sum of $39.46}, and te Edmiston, the sum of _™™: 


$401.614, with interest, &. And from these decrees 
and orders the Defendant, Baker, takes his appeal to 
this Court. The first error assigned, is, the Court’s re- 


jecting the pleain abatement offered by Defendant, Baker. 


The Code provides, that no plea in abatement to the 
jurisdiction of the Court shall be received after, (among 
other things,) there has been a conditional judgment, or 
decree nisi. Ch. 125, § 1630f Code of West Va. This 
decree had been entered, and the plea could not there- 
fore be received without violating the statute. The fact, 
that the affidavit accompanying it alleges that he, Baker, 
was prevented by false or fraudulent representations on 
the part of the Plaintiff from making it at the proper 
time, will make no difference, as no such questions could 
be enquired into in this collateral way. 

The 2nd error assigned is the following: In not dis- 
missing the Plaintiff’s bill upon the proof, which clearly 
shows the fact that a final settlement of the matters set 
forth in the complaint, had been made and acquiesced in 
for nearly two years before suit was brought. 

A proper determination of this exception will dispose 
of the merits of this appeal. 


The object of the bill, and the state of the pleadings 
will be borne in mind. The bill seeks a settlement of 
partnership accounts, alleging that upon a rough settle- 
ment, there is due to the Plaintiff, from Defendant, 
Baker, about the sum of $1,400; and due to him from 
his other partner, Edmiston, about $75. Baker’s answer 


‘denies all indebtedness to the Plaintiff, and on reference 


of the case to a commissioner, the Plaintiff is bound to 

establish his claim by competent proof. The evidence 

was taken, and two reports were made, each giving him 

less than $40, as the amount due to him from defendant, 

Baker, a very small fraction of the amount claimed in 

his bill; but he takes no exception to either report, but 
21 
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on the contrary, a final decree for that amount; while 
nothing is reported as due to him from Edmiston. We 
may infer that he was satisfied that. he could prove no 
other, or different, or greater amount. But the answer 
does not merely deny the Plaintiff’s claim, but sets up the 
affirmative defence that a full settlement was made by 
himself of the entire partnership on the 7th day of Jan- 
uary, 1867, with Andrew G. McNeel, the agent of the 
Plaintiff and said Edmiston, and takes his receipt for 
$9,293; the balance due (as recited in said receipt,) on 
526 head of cattle belonging to Baker, McNeel, and Ed- 
miston. This defence, if established, is conclusive of the 


ease ;, for the bill does not seek to surcharge or falsify a 


stated or settled account, alleging serious mistakes, fraud, 
or otherwise connected with the same, but simply asks a 
settlement of the original affairs of the partnership. 

The first question then presented is this: was Andrew 
G. McNeel the agent of the Plaintiff and Edmiston, for 
the purpose of making a settlement with Baker of the 
partnership business? 


The testimony of Andrew G. McNeel is taken three 
different times touching the matters in controversy, 
from which it appears that he is the son of the Plaintiff, 
and aided in purchasing and bringing the cattle to mar- 
ket, some of which he sold, and accounted, as he claims, 
for the money. In one deposition he says that he had 
no authority from his father and Edmiston to make a 
final settlement with Baker; that he went at their in- 
stance to Pennsylvania to get the proceeds of cattle sold, 
and yet unpaid by Baker; that he was directed to get 
the money from him—the balance on the cattle—and gave 


the receipt for $9,293, filed with Baker’s answer—which © 


amount he received. In another deposition he says, he 


had no authority from McNeel and Edmiston to settle — 


the accounts, only to receive and bring home any money 
Baker might pay him for them. 


Paul MecNeel, the Plaintiff, gives his testimony, and 
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in answer to a question by his attorney, as to what con- 
nection A. G. McNeel had with the matter, says his. du- 
ty was to help all the partners alike; that he was a 
young man at the time, and not able to make out, or com- 
petent to settle, a large partnership transaction, and could 
not on his return explain .the. account, as made out by 
Baker and Phillips. 


The other partner Edmiston is examined twice, but 


only says that A. G. McNeel was the agent of all, and. 


knew that he could not explain the settlement made with 
Baker. 

On the other side, Baker introduces the testimony of 
James M. Phillips, Howard Baker, and himself, all of 
whom testify that A. G. McNeel stated or represented to 
them, that his father, the Plaintiff, was unable to go to 
Pennsylvania, but that he had come by his authority, to 
make a settlement, and in his place ; and that he had ac- 
counts, and memorandum books with him, copies of 
which had heen previously furnished by mail to Baker. 
Their testimony as to A.G. McNeel’s statement of his 
having come on with authority from his father to make 
a final settlement, is clear and explicit. A. G. McNeel, 
when asked if he had all the accounts of McNeel and 
Edmiston with him, &c., when going on to Pennsyl- 
vania, when the parties met, said the papers and accounts 
had been sent to Baker before he went, and were there 
when he got there. 

In examining this evidence, a direct conflict appears 
between him and Aaron Baker, Howard Baker, and 
James M. Phillips, the latter testifying to their presence, 
when the alleged settlement was made, and to his state- 
ments and representations that he was authorized to malge 
a final settlement by his father and Edmiston, while the 
materials, the papers and accounts, had been already 
forwarded, and were then in Baker’s possession. It is 
certainly singular that, while the issue in this case in- 
volved directly this question of A. G. McNeel’s agency, 


163 


1878 
January 
Term. 


MeNeel, 


Vv. 
Baker et als. 

















164 


J 1873. 
anuary 
Term. 


MeNeel, 


v. 
Baker et als. 





SUPREME COURT OF APPEALS 


the Plaintiff, while testifying, did not deny it, if the 
truth so warranted. He only says he was a young 
man, and not competent to settle an important account, 
&c.; but he does not speak of his age, or education, or 
mention any disqualifications. He isexamined on differ- 
ent matters of account before the commissioner, and 
seems to speak with intelligence. Neither does the 


other party in interest here, Edmiston, when testifying, . 


in any manner deny his agency. They certainly knew 
whether they had or had not conferred the authority, 
but such nevertheless is the character of their testimony. 


_A. G. McNeel says he was authorized to collect the bal- 


ance due from Baker, and his receipt specifies the 
amount received as a balance. He does not say the bal- 
ance as Baker might determine it for himself, but the 
balance ; which would seem to imply at least that he was 
authorized, in connection with Baker, to examine the 
papers to ascertain what that balance was. The great 
preponderance of the testimony is in favor of his being 
authorized to make asettlement of these matters, by Mc- 
Neel and Edmiston. 


Was there a settlement made? Upon this question 
also, there is some conflict between A. G. McNeel and 
the witnesses Aaron Baker, Howard Baker, and James 
M. Phillips. The first admits that there was some ex- 
amination of papers and accounts between himself and 
Baker, though stating that it was mainly conducted by 
Baker and the witness Phillips, and a balance finally 
named and paid over to him of more than $9,000; but 
that he did not regard it asa final settlement, nor did 
Baker claim it as such, but said there might be mis- 
t&kes, and if any he would be willing to make it all 


right. He says, however, that Baker furnished him at- 


the time with two papers, one of which was a balance 
sheet, and the other an account of the purchase and sale 
of cattle. Copies of these papers are in the record. 


On the other hand Defendant Baker says there was @ 
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full and final settlement made at {this time ; that A. G. 
MeNeel produced his papers, was present all the time 
that he was himself; that witness Phillips aided them in 
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making up the account among the partners; that A.G. ** ot *™ 


McNeel examined the papers; that a settlement was 
made, and he expressed himself satisfied with the re- 
sult; that he paid him the money, and claimed at the 
time that this was a final settlement. To the same ef- 
fect is the testimony of Howard Baker, and. James M. 
Phillips: the latter saying that they went over all the 
accounts, giving McNeel credit for every item of ex- 
pense heelaimed, and that he appeared to be perfectly 
satisfied with the settlement. The testimony of these 
three witnesses, unimpeached directly or otherwise, must 
be regarded as establishing the fact that a final settlemaot 
was made; especially so when taken in connection with 
the further fact, that no exception was taken by Mc- 
Neel and Edmiston to the papers sent them at the time, 
including the balance sheet; nor any notice or letter 
expressing any dissatisfaction with the settlement made 
or sent to Baker, or any statement of any kind, so far as 
A. G. McNeel knew. On the contrary, nothing more is 
heard upon this matter, until this suit was brought, 
about a year and eight months after the alleged settle- 
ment was made. What, then, is the legal effect of the 
settlement thos made between the parties is the next en- 
quiry ? 


In Story’s Equity Pleadings, §798, fit is said, “a 
stated account properly exists only where accounts have 
been examined, and the balance admitted as the true 
balance between the parties, without having been paid. 
When the balance thus admitted is paid, the account is 
deemed a settled account. Each of these, and a fortiori 
a settled account, may be pleaded in bar to a bill for an 
account. But the defendant who pleads a stated ac- 
count must show that it was in writing, and the balance 
likewise in writing; or at least it must set forth what 
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the balance was, and that the settlement was final.” 
These requisites have been met in the case before us. 
A stated account, and a settled account, may also be set 
up by way of defence in an answer. Endo vs. Coleham, 
1 Younge R. 306. Soalso Adams Equity, top page 485. 
“Tf, therefore, there has been an account stated between 
the parties, it may be pleaded as a bar to both discovery 
and relief, or may be set by answer as a bar to relief.” 
So also Story’s Equity, §523, and the cases there cited. 
But this doctrine is well established, and needs no fur- 
ther proof. 


What now shall be done with the bill? In the case 


-of Weed vs. Smull, 7 Paige, Ch. Re., 573, it was held, 


“upon a general bill for an account, if the defendant 
sets up a stated account in bar, the complainant will not 
be permitted to show mistakes or errors in such account ; 
but he must amend his bill, as the settled account is pri- 
ma facie a bar to the suit, until specific errors therein are 
assigned.” This course was not taken in the case: before 
us, but the Plaintiff was allowed to take’an account of 
all matters in dispute, without reference to the settle- 
ment. Still even in cases of stated or settled accounts 
between parties, a bill will be entertained to correct man- 
ifest errors, mistakes, or omissions specified, and clearly 
proved—but the enquiry does not seem to be enlarged 
beyond the items of error, or mistake, or omission, &c., 
indicated in the bill. In 7 John. Ch. R., 69, Nourse vs. 
Prime and others, it was held, “ when a party seeks to 
open a settled account by falsifying any particular item, 
he must in his bill state precisely the real objection ; 
otherwise he cannot make it at the hearing.”—See Wil- 
lis vs. Jernegan, 2 Atkyns., 249, and Murray vs. Toland, 
3 John., Ch. R., 569. In Vernon vs. Vawdry, 2 Atkyns., 


119, it was said, “if there are only mistakes or omis- | 


sions in a stated account the party objecting shall be al- 
lowed no more than to surcharge and falsify ; otherwise 
in cases of fraud—so also Consequa vs. Fanning, 3 John. 
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Ch. R., 587; Freeland vs. Cocke’s reps., 3 Munf., 352, and 
Shugart’s Adm’r vs. Thompson’s Adm’r, 10 Leigh, 434. 
Upon the principles and rules of Equity, as presented in 
these cases, there being no fraud disclosed in any way by 
the evidence, the Plaintiff will be granted leave to amend 
his bill, and to surcharge and falsify the stated or settled 
account heretofore made between the parties, by pointing 
out or indicating specifically any items of error, mistake, 
or omission existing therein. 

The decree of the ‘Circuit Court rendered on the 24th 
day of April, 1872, is reversed, with costs to the Appel- 
lant, Aaron Baker, and this cause is remanded to the 
Court below, with leave to the Plaintiff to amend his bill, 
and the case is to be proceeded in, according to the prin- 
ciples herein settled. 

HAyYMoND, President, and Moore, Judge, concur in 
the foregoing opinion. 
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CHARLESTON. 


VANBIBBER vs. BEIRNE, ET ALS. 


-Marstas VANBIBBER, PLAINTIFF AND APPELLEE, 
against JouN McAnerany, & Co., BEIRNE, Dur- 
Fy, & Co., AND Patrick BEIRNE, DEFENDANTS, 


AND SAID PaTRICK BEIRNE, APPELLANT. 


Decided February 22nd, 1873. 


1. Every estoppel, because it concludeth a man to allege the truth, 
must be certain to every intent, and not to be taken by argument 
or inference. 


2. Where actual fraud is relied on, to authorize a recovery, the fraud 
should be clearly proven. 


8. Every averment necessary to entitle a plaintiff to be entertained in 
a Court of equity must be contained in the bill. 


4. The 35th section of chapter 125 of the Code of this State provides for 
the filing of a special replication, in a suit in equity, where the 
defendant in his answer alleges new matter, constituting a claim 
for affirmative relief: But this provision in this respect applies 
only when the answer sets up new matter, for which a cross bill 


might be filed, and does not change the general practice as to - 


pleading in equity in other cases. 


5. If it appear by the proper pleadings supported by proof that the 
facts on which the cause of action is founded were exclusively in 
the knowledge of the,defendant; that he fraudulently concealed 
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those facts; and that by such ways and means he defeated and 
obstructed the plaintiff from bringing his action within the time 
limited, the statute of limitations is answered. 


%. To an answer setting up the statute of limitations, the plaintiff files 
his replication alleging that he did bring and prosecute his suig 
in this behalf, within five years from the time of the defendant’s 
liability to be sued, and notice to the plaintiff of the matter com- 
plained of in the bill. This replication will not avoid the statute 
of limitations. 7 


On the 6th day of December, 1869, the Plaintiff ex- 
hibited his bill in the Circuit Court of Nicholas county 
against the Defendants, in which he alleged, that he 
loaned the late firm of John McAneany & Co., $100.00 
on the Ist day of February, 1859, $250.00 on the 25th 
day of the same month, and $300.00 on the 24th day of 
May, 1860, for which he took the three several notes of 
said firm; that on the 13th day of March, 1868, he 
brought suit on said notes against John McAneany, 
Philip Duffy, and Andrew Beirne, the partners of said 
firm, in the Circuit Court of Kanawha county ; that at 
the June term, 1868, he recovered judgment thereon; 
that upon said judgment execution was issued and re- 
turned nulla bona ; and that all the partners of said firm 
are insolvent and bankrupt. The bill then proceeds, 
“Before your orator thought of making these loans, al- 
though they had been urgently pressed upon him by said 
firm of John McAneany & Co., he was assured by Pat- 
rick Beirne, the father of said Andrew, that he had giv- 
en his said son Andrew his entire interest in the firm of 
Beirne, Duffy & Co., in Nicholas county, and that the 
Joan would be perfectly safe. This assurance was given 
with a view to induce said loans. Your orator knew 
the firm of Beirne, Duffy & Co., in Nicholas, to be a 
wealthy, strong firm, and that the interest of said Pat- 
rick Beirne therein was worth a large sum, at least, as 
he supposed and yet supposes, $50,000,00. He, there- 
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fore, made the loans with full confidence in the ability 
of the said firm to repay him the said moneys; he, how- 
ever, would not have made the loans without this direct 
assurance from said Patrick Beirne. He now charges 
that said Patrick Beirne, either had not and has not giv- 
en to his said son, Andrew, his interest in said firm of 
Beirne, Duffy & Co., which is the great reason, if not 
the entire reason, of the insolvency of the firm of John 
McAneany & Co., or that it was afterwards fraudulently 
cancelled with a view of defeating creditors, and he 
charges that the said Patrick Beirne ought to be and 
will be held liable to your orator for the loans aforesaid, 


at least to the extent of the interest of said Patrick 


. Beirne in the effects of Beirne, Duffy & Co., which he 


believes to be ample, but which can be certainly ascer- 
tained by an account to be taken between the partners 
under a decree of this Court. The said firm of Beirne, 
Duffy & Co., was composed of Patrick Beirne, John 
Duffy and Philip Duffy. Your orator insists upon it 
that a Court of Equity will not permit the said Patrick 
Beirne to withhold his interest in the effects of said firm 


s 
‘ from your orator after the positive assurance given him 


that he had given the same to his said son.” The bill 
then prays, that so much of the interest of Patrick Beirne 
in the said firm of Beirne, Duffy & Co., as may be suffi- 
cient, may be applied to the payment of the Plaintiff’s 
said debt ; and for general relief. 


At the May term, 1870, Patrick Beirne filed his an- 
swer to said bill, in which he positively denies that he 
ever told the Plaintiff that he had given to his son, An- 
drew, his interest in the firm of Beirne, Duffy & Co., or 
that he at any time ever made any statement to the 
Plaintiff with a view to induce him to loan money to 
said firm of John McAneany & Co., or that in fact he: 
ever gave said interest to his said son. He avers that 
the cause of action set up by the Plaintiff in his bill (if 
it ever existed, which he positively denies,) accrued 
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more than five years before the institution of this suit, 
and he pleads the statute of limitations in bar thereof. 
‘At the November term, 1870, the Plaintiff replied to 
said answer as follows: “ And for special replication to 
the answer of Patrick Beirne, the Plaintiff saith that he 
did bring his suit in this behalf within five years from 
the time of said Defendant’s liability to be sued, and no- 
tice to the Plaintiff that said Defendant, P. Beirne, had 
not transferred his interest in the firm of Beirne, Duffy 
& Co., in Nicholas county, to the Defendant, Andrew 
Beirne ; and the other statements in said answer are de- 
nied.” To this replication Patrick Beirne demurred. 


Andrew Beirne also filed his answer setting up various 
payments upon the claim of the Plaintiff, and pleaded 
his discharge in bankruptcy. To this answer the Plain- 
tiff filed both a general and special replication. None 
of the other Defendants answered and the bill was taken 
for confessed as to them. 


The cause was referred to a commissioner to ascertain 
the amount of the Plaintiff’s debt still due, and a number 
of depositions were taken on behalf of both the Plaintiff 
and the Defendant, Patrick Beirne. The substance and 
character of these depositions are sufficiently set forth in 
the opinion of the Court. And on the 9th day of 
November, 1871, the Court pronounced a personal de- 
cree against the Defendant, Patrick Beirne, for $759.98, 
with interest thereon from the Ist dayjof July, 1871, and 
the costs of the suit. From this decree Patrick Beirne 
appealed to this Court. 


Snyder for Appellant. 


The Plaintiff avers that before he made the said loans, 
“he was assured by Patrick Beirne ” that he “had given 
his son, Andrew, his entire interest in the firm of Beirne, 
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Duffy & Co., in Nicholas county, and that the loan 
would be perfectly safe.” He also avers that he “would 


not have made the loans without this direct assurance - 


from said P. Beirne.” These are the only averments in 
the bill that tend to fix any liability upon Patriek 
Beirne, who is the Appellant in this Court; for the 
statement that “this assurance was given with a view to 
induce said loans,” is simply a conclusion without any 


- facts stated to warrant it, and, therefore, must be disre- 


. Inman on Estop. §331; and Debzelt vs. Odell, 3 Hill, 219; 





garded.— Wright vs. Dame, 22 Pick. 55. The bill con- 


tains no charge of fraud, nor does it set out sufficient 
facts to constitute fraud, or estop the Appellant.—Her- 


6 Johns. 543. 


In order to charge the Appellant, P. Beirne, there 
should be an averment that the Plaintiff stated his object 
for applying to him for information as to the solvency of 
his son, Andrew; he should have notified him that he 
was about to contract with Andrew, and that he wished 
to know whether or not he had given him his interest in 
the firm of Beirne, Duffy & Co., for that reason, other- 
wise Beirne might very naturally have regarded such an 
enquiry as impertinent, and not entitled to a serious re- 
ply.—Herman on Estop., §335; Eyre vs. Dunsford, 1 
Fast, 318; Lang vs. Lee,3 Rand. 410; Lord vs. God- 
dard, 13 How. 198; Russel vs. Clark, 7 Cranch 69. 
But are the allegations of the bill, in this case, sufficient 
to charge the Appellant? In general, the allegation of 
fraud is necessary.—Gouveneur vs. Elmendorf, 5 Johns. 
Chy. 79; Thompson vs. Jackson, 3 Rand. 504; Booth 
vs. Booth, 3 Litt. 57. Though, where the facts are 
stated with distinctness and precision, an allegation of 
fraud, totidem verbis, is not required.—McCalmont vs. 
Rankin, 8 Hare, 1; Skine vs. Simmons, 11 Geo. 401.— 
The averments being insufficient, the bill should have 
been dismissed at the hearing for want of equity, al- 
though not demurred to.—Lockard vs, Lockard, 16 Ala., 
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423; Hudson vs. Kline, 9 Grat. 379; Green vs. Massie, 
21 Grat. 356. 

But suppose everything is true that is stated by the 
Plaintiff, still the case must bereversed. If the Appel- 
lant induced the Plaintiff to loan his money, by assuring 
him that he had given his interest in the firm of Beirne, 
Duffy & Co.,in Nicholas, to his son, Andrew, and he 
loaned it on this assurance, the Court certainly can do no 
more than to compel the Appellantto make good this as- 
surance and estop him from setting up a claim to said 
interest, to the prejudice of the Plaintiff—Herman on 
Estop, §§252 and 324. If the Plaintiff loaned his money, 
as he says, “with full confidence in the ability of said 
firm to repay him,” he should be satisfied when he has 
exhausted this fund upon which he relied with so much 
confidence, and not be permitted to resort to the whole 
estate of the Appellant. He does not pretend that he was 
misled as to any other fact; but, on the contrary, he 
avers, in his bill, that he “knew” said firm “to bea 
wealthy, strong firm, and-that the interest of said Patrick 
Beirne therein was worth a large sum—at least, as he 
supposed, and yet supposes, $50,000.” Then, upon what 
principle of law, equity, or justice, did the Court give a 
personal decree against the Appellant? Even the Plain- 
tiff’s bill is too modest to make such an inconsistent de- 
mand. If, on the other hand, the Court was of opinion 
that this was not an action to subject the interest of the 
Appellant in said firm of Beirne, Duffy & Co., to the 
Plaintiff’s debt, but a personal action against him, then 
it must have regarded it as an action for damages for 
deceit, and the bill should have been dismissed for the 
want of jurisdiction in this Court.—Insurance Co., vs, 
Bailey, 13 Wallace, 616, 621. And the Statute of Frauds 
bars such an action at law.—Code 1860, Ch. 143, p. 627. 

The cause of action in this case, if any there was 
againt the Appellant, accrued in the year 1858, at the 
time the alleged representation was made. This was 
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more than five years before the institution of this suit, 
and the Appellant pleaded the Statute of Limitations, 
This was a complete bar to the Plaintiff’s demand. 
White vs. Rice, 4 Leigh, 474. While it is true that 
fraud is not barred by time, where it remains unknown, 
yet it is equally true that the Courts will always presume 


it was known; and, unless the Plaintiff puts this fact in 


issue by his bill, he will be barred. Either in the Courts 
of law or equity, where the Defendant, by his plea or 
answer, sets up a defence which can only be avoided by 
new matter, such matter must appear by the pleadings. 
At law, the Plaintiff must set up the new matter by 


- special replication.—Rice vs. White. 4 Leigh, 474. And, 





in equity, the Plaintiff must obtain leave to amend his 
bill, and suit it to the defence, or he may file a supple- 
mental bill. Special replications are now disused 
in equity, and the cause will be determined upon 
the bill and answer, without considering any new 
fact set up by way of special replication.—Mitf. Pl. by 
Jeremy, 321, 322; Story’s Eq. Pl. §878; James vs. Mc- 
Kernon, 6 Johns. R. 564; White vs. Morrison, 11 Ill. 
361; Duponti vs. Mussy, 4 Wash. C. C., 128; 2 Rob. 
Pr. (old,) 315.—More especially do these authorities sus- 
tain the Appellant in this case, as he demurred to said 
special replication. 


It is deemed unnecessary to notice, separately, the vol- 
uminous depositions taken and foisted in the Record by 
the Plaintiff. Not one of them even tends to prove that 
the Appellant ever saw the Plaintiff, much less that he 
gave him the assurance asserted by the Plaintiff. They 
all relate to common rumor, admissions of the other De- 
fendants, and the transactions of the Appellant with per- 


sons not parties to this bill, and have no possible bear- . 


ing upon the issues in this suit—Herman on Estop, 
§$332 and 335. They do not even remotely support the 
pretensions of the Plaintiff, but rather discredit his claim. 
For from them the Court may gather what suggested, in 








OF WEST VIRGINIA. 


all probability, this suit. It appears, from these deposi- 
tions, that the Appellant started hisson, Andrew, in the 
mercantile business in Nicholas County ; that he allowed 
his son to collect some the debts due the firm of Beirne, 
Duffy & Co.; that he was regarded by the people of that 
County as a man of wealth, and it was the common 
rumor that he had given his interest in said firm of 
Beirne, Duffy & Co., to his son, and that he stated his 
intention of so doing to some of the witnesses. Know- 
ing these rumors and impressions existed, the Plaintiff, 
when he found John McAneany & Co., insolvent, for he 
never even sued them until they, or a part of them, had 
become bankrupts, seized upon the happy, but delusive, 
idea that he could make Patrick Beirne responsible for 
his debt, upon the evidence of common rumor, general 
impressions, and his own well considered testimony. But 
the whole affair is absurd. 


Price for Appellee. 


HaYMOND, PRESIDENT. 


There seems to be some contradiction and confusion 
in the authorities, as to whether a Court of Equity has 
jurisdiction where fraudulent misrepresentation is made 
which causes damage. It is said by Lord Eldon in Ev- 
ans vs. Bicknell, 6 Ves., 174, to be a very old head of 
equity, that if a representation is made by one person to 
another going to deal in a matter of interest upon the 
faith of that representation, the former shall make that 
representation good, if he knew it to be false. The case 
of Pasley vs. Freeman, 3 T., R., 151, he thought, might 
have been maintained in equity, upon the principles of 
many decisions of that Court. About this doctrine Chan- 
cellor Kent said there can be no dispute. Bacon vs. Bran- 
son, 7 Johns., Ch., R., 201. Yet it has been serious- 
ly questioned in the Supreme Court of the United 
States; and the opinion of that Court appears to be 
against the jurisdiction of equity in such case. Russell 
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yh, vs. Clark’s ex’ors, &c., 7 Cranch, 69. See Robinson’s 
Term. __ old Practice, 2d vol., 30. In the case of Lang vs. Lee, 
Vanbibber, et als, 3d Rand., 410, it was held, that, “ whee 
Betrne ot als one man paceunmends another to a third, as being worthy 
of trust, by which the person ventemnie’ obtains a 

credit, the party recommending shall be answerable for 

any loss the other may sustain, in consequence of the 

credit, if he knew at the time, that the man for whom he 

vouched was not trustworthy.” This was asuit in chan- 

cery, but the suit was not brought or prosecuted to make 

the party liable, who practised the fraud. The suit was 

in fact brought by the party who had practised the fraud 

setting up a deed of trust, and claiming the benefit there- 

of, against parties for whose benefit another deed of trust 

had been executed; and the question now under consid- 

eration was considered by only two of the Judges, and 

it was not necessary to decide that equity would have 
jurisdiction in such a case, and I do not understand them 

so to decide. In the case of Poore vs. Price, 5th Leigh, 

page 52,-(which was a case founded upon fraudulent mis- 

representation, and damage,) it was held that a Court of 

Equity had jurisdiction, but in that case the plaintiff 

was induced by the fraudulent misrepresentation of the 

defendant to release a mortgage to defendant, a pur- 

chaser of the mortgaged subject; and the bill, among 

other things, prayed that the plaintiff be re-instated to 

the benefit of his mortgage lien. Under the peculiar 
circumstances of this case the plaintiff had not a com- 

plete remedy at law, and it was clearly proper for equity 

to entertain the bill to re-instate the mortgage lien. In 

the case of Russell vs. Clark’s ex’ors in 7th Cranch, page 

89, Judge Marshall says, “on the question of fraud the 

— at law is also complete, and no case is recollect- 

where a Court of Equity has afforded relief for an in- 

jury sustained by the fraud of a person who is no party 

to a contract, induced by that fraud. It is true that if 

certain facts, essential to the merits of a claim, purely le- 
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gal, be exclusively within the knowledge of the party 
against whom that claim is asserted, he may be required, 
in a Court of Chancery, to disclose these facts, and the 
Court, being thus rightly in possession of the cause, will 
proceed to determine the whole matter in controversy. 
But this rule cannot be abused, by being employed as a 
mere pretext for bringing causes into a Court of Equity 
proper for a Court of law.” 


“The most general description of a Court of Equity is, 
that it has jurisdiction in cases where a plain, adequate 
and complete remedy cannot be had at law.” Robinson’s 
old Practice, 2 Vol., page 1. 


It seems to me doubtful whether the Plaintiff has the 
right to be entertained in equity upon his case as stated 
in his bill, upon the supposition that the case made by 
the bill amounts to a fraudulent misrepresentation causing 
. damage. It seems clear that in such case the party in- 
jured has his remedy at law, and that the remedy is plain 
and complete. “Fraud without damage, or damage 


without fraud, gives no cause of action, but where these 
two do concur, there, an action lieth.”—Per Croke J., 3 
Bulstr., 95. 


But if it be admitted that equity has jurisdiction of 
causes of action founded in deceit, and fraudulent mis- 
representation whereby damage is incurred, still, I think 
Plaintiff’s “bill fails in its allegations to make a case for 
the exercise of that jurisdiction. It fails to allege, that 
at the time of the d#surance by Patrick Beirne, “the 
loan to John McAneany & Co., was not perfectly safe, 
and that Patrick Beirne at the time of the making the 
assurance knew that the firm was not safe, and that the 
assurances of Beirne in the bill stated, were false at the 
time they were made, and that Beirne knew them to be 
false.” Fraud or fraudulent intent in Beirne in making 
the assurance, is no where alleged ; and the facts are not 
stated with sufficient distinctness and precision to enable 
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assurance, and the effect that should be given to it asa 
fraud or estoppel. The time the assurance was made, 
and the circumstances under which it was made are not 
stated. It is true the bill alleges, that in 1868, nine 
years after the transaction, the firm of John McAneany 
& Co., and the members thereof were insolvent and bank- 
rupt, but their condition at the time of the assurance or 
loans is left to conjecture. 


“Every estoppel,” says Lord Coke, “ because it con- 
cludeth a man to allege the truth, must be certain to ev- 
ery intent, and not to be taken by argument or infer- 
ence.” (Co., Litt., 352, b.) 

Patrick Beirne in his answer denies all the material 
allegations of the bill, and pleads that the cause of action 
(if any ever existed, which he denies) accrued more than 
five years before the institution of the suit. Andrew 


Beirne filed his answer averring, that there should be 


further credits on the debt, &. The other Defendants 
failed to answer. 


To each of the answers the Plaintiff filed a special re- 
plication. The replication to the answer of Patrick 
Beirne says: “the Plaintiff did bring and prosecute his 
suit in this behalf within five years from the time of the 
Defendant’s liability to be sued; and notice to the 
Plaintiff that Defendant P. Beirne had not transferred 
his interest in the firm of Beirne, Duffy & Co., in Nich- 
olas county, to the Defendant, Andrew Beirne, and the 
other statements in the answer, are denied. It isclaimed 
by the counsel of P. Beirne that the statute of limita- 
tions is well pleaded, and that the replication is not suf- 
ficient to prevent the statute from running from the time 
of the alleged loans, and assurances—that if the replica- 


tion amounts to anything it is only a general replication, 


or is immaterial. The case of Rice vs. White, 4 Leigh 
474, is cited to support this view. I don’t think, under 
the allegations of the Plaintiff’s bill, the replication is 
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sufficient to prevent the statute of limitations from run- 
ning against Plaintiff’s claim; nor do I think the re- 
plication would be sufficient for that purpose in any case. 
What will prevent the statute of limitations from run- 
ning against a cause of action? The 18th section, page 
550 of Chapter 104 of the Code, in which the statute of 
limitations applicable to this case is found, provides, 
that if the person against whom the right of action ex- 
ists shall obstruct the prosecution of such right by ab- 
sconding or concealing himself, or by any other indirect 
ways or means obstruct the prosecution of such right, 
the time such obstruction may have continued shall not 
be computed as any part of the time within which the 
said right might or ought to have been prosecuted. In 
the case of Callis vs. Waddy, 2 Munford, Rep. 511, it 
was decided that in an action on the case for a deceit, if 
the Defendant plead that the cause of action did not ac- 
crue in five years next before suing out the writ, a re- 
plication that the fraud came to the Plaintifi’s knowl- 
edge within that time is not good. But where Plaintiff 
replied, that the cause of action was fraudulently con- 
cealed by Defendant from Plaintiff until within five 
years next before action brought, it was good. Such re- 
plication held good in Massachusetts, New Hampshire, 
Pennsylvania and Maine. See 1 Robinson’s Old Prac- 
tice, 85 and 86. I think where it properly appears by 
the pleadings that the facts on which the cause of action 
was founded, were exclusively in the knoWledge of the 
Defendant; that he fraudulently concealed these facts ; 
and that by such ways and means he defeated and ob- 
structed the Plaintiff from bringing his action within 
the time limited, the effect of the statute may be avoided 
in actions at law as well as in suits in equity.—Rob. Old 
Prac. 1 vol. 110. Ido not mean to be understood as 
saying that no other averments will avoid the effect of 
the statute, except such as I have stated. The counsel 
for the Appellee, relied in argument upon the case of 
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Rice vs. White already cited. In that case it is said, 
“Tt seems that if the fraud was not discovered till some 
time after it was practised, and within the time of lim- 
itation, this would suffice to take the case out of the 
statute ; but to enable the Plaintiff to avail himself of 
such matter, he must plead it specially in his replica- 
tion.” This was an action at law. It was held in this 
case that the statute commenced running from the time 
the deceit was practised. It is not clear that a special 
replication to an answer setting up the statute of limita- 
tions is proper at this day in suits in equity. Some of 
the most approved authors upon Equity Pleadings 
maintain that special replications to answers have gone 
into disuse, and are not now recognized. Cooper, in 
his work on Equity Pleading, pages 329 and 330, says, 
“ Formerly replications were either general or special, 
as they still are at law. A general replication, which 
alone is now used in equity, is a general denial of the 
truth of the Defendant’s plea or answer, and of the suf- 
ficiency of the matter alleged in it, to bar the Plaintiff’s 


suit, and an assertion of the truth and sufficiency of the bill. 


A special replication was occasioned by the Detend- 
ant’s introducing new matter into his plea or answer, 
which made it necessary for the Plaintiff to put in issue 
some additional fact on his part, in avoidance of such 
new matter introduced by the Defendant. These it 
seems were in use in Lord Nottingham’s time. The 
consequence of a special replication was a rejoinder, by 
which the Defendant asserted the truth and sufficiency 
of his answer, and traversed every material part of the 
replication ; and if the parties were not then at issue, 
by reason of some new matter disclosed in the rejoinder, 
which required answer, the Plaintiff might file a sur- 


rejoinder, to which the Defendant in his turn might put’ 


in a rebutter; and pleadings in ancient times in this 
manner frequently proceeded to a sur-rejoinder, and re- 
butter. But the inconvenience, expense, and delay of 
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these proceedings, occasioned an alteration of the practice. 
Special replications have gone quite out of use, so that if 
any material charge is omitted in the bill, although it is 
alleged by way of replication, it is not pertinent, nor 
shall it affect the Defendant. In the room of special 
replications, amendments of the bill have been substi- 
tuted, and the Plaintiff must now be always relieved 
according to the form and matter, either originally or 
by amendment, contained in his bill. To the matter 
thus introduced by the Plaintiff, the Defendant puts ina 
further answer, whether required by the Plaintiff t » do 
so or not, and thus he has the advantage and effect of a 
special rejoinder.” Mitford, in his Pleadings, on pages 
321 and 322 asserts the same practice, and Story in his 
Equity Pleadings, section 848, does likewise. See also 
2nd Vol. of Robinson’s old practice, page 315, under the 
head of “ Replication to answer.” See also the opinions 
of Judges Spencer and Kent, in the case of William 
James against John M. Kenan, adm’r., &., in 6th 
Johnson’s Reports, by William Johnson, commencing 
on side page 543. It is true that the 35th section of 
Chapter 125 of the present Code of laws of this State, pro- 
vides for the filing of a special replication in a suit in 
equity, where the Defendant, in his answer, alleges new 
matter constituting a claim for affimative relief. This 
only applies where the answer sets up new matter of af- 
firmative relief for which a cross bill might be filed, and 
does not affect the general rule in other,cases. If the 
Plaintiff, on the filing of P. Beirne’s answer had obtained 
leave to amend his bill, and filed an amended bill, al- 
leging the fraud, &c., as already indicated, if the facts 
would permit; and containing such averments as would 
avoid the effect of the statute, he might have succeeded 
in this cause if the proof was sufficient. While I do not 
say that a special replication to an answer will be al- 
lowed in no case except that provided for in the Code, 
still I think as a general rule the practice in equity as 
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Jury Stated by the authors cited above is the better practice. 
__Term. ____ The decree rendered, from which the appeal is taken, 
Vaabibber, is a personal decree against Patrick Beirne, and does not — 
Boirne ct als. pursue his interest in the effects of Beirne, Duffy & Co., 
in Nicholas county. The decree is, therefore, not in in 
cordance with the claim and special prayer of the bill, 
but is evidently predicated upon a supposed fraud of 
the character of those cited in 3 Randolph, and in the case 
of Lang vs. Lee et als, and also in 6 Vesey, jr.. 182, and 
is made under the prayer for general relief. But ‘ene 
cases are not similar to the case made by the Plaintiff’s 
bill. ‘If it be conceded that the bill and other pleadings 
' are sufficient, and the statute of limitations be disre- 
garded, still I think the decree appealed from is errone- 
ous upon the merits of the case. The Plaintiff’s case, as 
to the material fact of the representation or assurance of 
P. Beirne alleged in the bill, is supported by his evi- 
dence alone. He says, in his deposition of 3d of May, 
1870, that the conversation in which the misrepresenta- . 
tion or assurance was made, occurred in the Fall of 
1858, at the store of McAneany & Co., and it fully ap- 
pears that the store of McAneany & Co. was in the 
county of Nicholas. It appears that the two sums first 
loaned were loaned in February, 1859, and the last in 
May, 1860. Patrick Beirne, in his evidence, contradicts 
the evidence of Plaintiff throughout. He declares he © 
was not in the county of Nicholas in the year 1858 ; that 
he did not know Plaintiff and never had with Plaintiff 
the conversation to which he testifies; says positively 
that he was in the county of Nicholas in the year 1857, 
and but twice thereafter between that time and 1867, 
and then only fora short time on a visit, to-wit, once in 
October, 1859, and again in the month of September, 
1860. Andrew Beirne contradicts the testimony given 
by Plaintiff in several material particulars, and corrobo- 
rates that of P. Beirne. John McAneany testifies that 
he borrowed the money from Plaintiff for the ‘firm of 
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John McAneany & Co.; that it was loaned under the 
advice of Robert Dunlap, the counsel of Plaintiff; that 
Patrick Beirne was not present, nor did he come to 
Nicholas, where the money was loaned, for some time 
thereafter ; that Patrick Beirne knew nothing about it. 
Plaintiff testifies that McAneany, after he (Plaintiff) had 
refused to loan the money two or three times to him and 
Andrew Beirne, called him to the store, where Patrick 
Beirne introduced the subject again, and requested him to 
loan the money to the firmof McAneany & Co., and said 
they were perfectly good, &c. This, the testimony of 
McAneany substantially contradicts. McAneany produces 
areceipt of Plaintiff for $150, the price of a horse, which 
contradicts the testimony given by Plaintiff as to said 
$150, and where it was to be credited. While the material 
fact in issue is testified to alone by Plaintiff, it is contra- 
dicted by Patrick Beirne, who is corroborated to a great 
extent by McAneany and Andrew Beirne. True, the 
Plaintiff has taken the depositions of several witnesses, 
but they fail to testify as.to the material fact in the case, 
to-wit, the assurance, &c., alleged to have been made to 
Plaintiff. They are introduced chiefly to contradict 
Patrick Beirne as to declarations made to them at differ- 
ent times, when Plaintiff was not present. None of these 
depositions, however, prove that Patrick Beirne made to 
Plaintiff the assurance alleged in the bill, which is the 
material fact in issue, or that Patrick Beirne ever had 
any conversation with Plaintiff, or in his presence, on 
any subject. The weight of evidence as to the material 
facts alleged by the Plaintiff is against him, and against 
his alieged cause of action against Patrick Beirne. 
Where actual fraud is relied on as a ground of recovery, 
it should be clearly proved. 


For these reasons the decree of the Circuit Court ot 
Nicholas county, rendered in this cause on the 9th day 
of November, 1871, must be reversed, with costs to the 
Appellant in this Court ; and this Court proceeding to 
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38%. render such decree as said Circuit Court ought to have 
Term. __ rendered, the Plaintiff’s bill must be dismissed, and he 
Vanbibber, pay the Defendant, Patrick Beirne, his costs incurred 

Beirne ot als about his defence of this cause in said Circuit Court. 
PavLt and Moore, Judges, concur in the foregoing 


opinion. 
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CHARLESTON. 


FRANKS vs. CRAVENS, ET ALS. 


OwEN Franks, PLAINTIFF AND APPELLANT, against 


WiLuiAM CRAVENS, A.J. BorEMAN, H. H. D11s, 
SHERIFF OF Woop CoUNTY AND AS SUCH ADMIN- 
ISTRATOR OF D. C. SOUTH, DECEASED, JOSEPH 
Lyons, Davip JoHnson, WILLIAM B. CorNELL, 
R. Van WINKLE, LAURENCE KINCHELOE AND 
JOHN S. MEADE, DEFENDANTS AND APPELLEES. 


Decided February 22d, 1873. 





SYLLABUS. 


A tract of land is conveyed in trust to secureadebtto A. At the date 


of the deed, an engine, boiler, and other machinery used as, or in 
connection with, a saw mill, were upon the land. Subsequently 
these articles are removed to another tract of land several miles 
distant, and as such, while there, are again conveyed in trust to 
secure a debt due to another creditor, and subsequently sold, and 
pass into the possession of other parties: A bill is filed by the 
cestui que trust in the first deed against the purchasers, who had 
been in the possession of the property for some years, to compel 
its restoration to himself, or his trustee, on the ground that it was 
trust property, and was a part of the freehold, and bought with 
notice of these facts. HE Lp, 
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1. That although this property may have been a part of the freehold, 
it was, by its removal from the land on which it was first located, 
converted into personal property, as between the creditor and 
third parties, whatever its nature before. 


2. The Plaintiff having a complete remedy at law for its recovery, 
equity can give no relief. 


The cause is stated in the opinion of the Court. 


Hutchinson for Appellant. 


Ist. It was error to dismiss the bill, because its ob- 
ject was two-fold ; one to appoint a trustee in the place 
of Mr. Van Winkle, who refused to act. The other to 
enforce the trust against the fixtures, etc. 

That equity will not permit a trust to fail for want of 
a trustee; but has a peculiar “jurisdiction in the appoint- 
ment and enforcement of the duties of trustees, see the 
following authorities. 2 Rob. (Qld) Prac. 72; Ban- 
ister and Wife vs. McKenzie 6 Munf. 447; Lee vs. 
Randolph, 2 Hen, & Munf. 12; 2 Story Eq., Sections 
975 and 1061; DePeyster- vs. Clendening, 8 Paige 310; 
2 Madd. Ch. 459; Lewis vs. Lewis, 1 Cox 162; Faulk- 
ner vs. Davis, 18 Grat. 677. 

2d. The saw mill, engine, and boiler, were fixtures; 
parts of the freehold, and were subject to the lien of 
the deed of trust executed by Cravens to Spencer (in 
whose place Van Winkle was substituted) to secure 
Franks the purchase money due for the sale of the steam 
engine, etc., to Cravens. 

The proof, agreeing with the more ancient doctrine of 
the law of fixtures, shows that the engine and boiler 
were parts of the land by the fact of being’ firmly and 
permanently embedded in the soil. ‘But the more mod- 
ern rule is to view everything as a fixture which has 
been attached to the realty, with reference to the pur- 
poses for which it is held or employed, however slight or 
temporary the connection between them. Wilde vs. 
Waters, 16 C. B. 687; Farrar vs. Stackpole, 6 Greenl. 
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157; Trull vs. Fuller, 28 Maine 545; Kirwan vs, La- 


tour, 1 Har. and J. 289; Gray vs. Holdship, 17 Serg. ; 


R. 413; Morgan vs. Arthurs, 3 Watts 140; Murdock vs. 
Harris, 20 Barb. 407. 

Thus, a steam engine erected for the purpose of fur- 
nishing the motive power of a manufactory is to be re- 
garded as a fixture; as a part of the manufactory itself. 
Oves vs. Oglesby, 7 Watts 106. 

The true test of a fixture is to be found in the relation 
which it bears to the use of the freehold.—Voorhis vs. 
Freeman, 2 W. & S. 116. 

In Christian vs. Dripps, 4 Casey, 271, the Court held 
that the act of a partner in bringing a lathe into a ma- 
chine shop, which had been sold to his firm under a con- 
tract that still remained unfulfilled on their part, and using 
it in common with the other machinery in the course of the 
business, made it so irrevocably a part of the freehold, that 
it could not be removed by him on the dissolution of 
the partnership, and it became the property of the vendor 
upon his re-entry for the non-payment of the purchase 
money, although not actually fastened to the floor or 
walls, and deriving the character of a fixture from its 
adaptation to the use for which the building was em- 
ployed. 


But the very point in the case at bar arose in Wins- 
low vs. Merchants’ Ins. Co. 4 Metc. 306. There the 
‘question was, whether a steam engine and the other 
machinery of a manufactory were to be considered as 
fixtures, and had vested as such in the defendants, under a 
mortgage of the building prior to the period at which they 
were erected, in opposition to the plaintiffs, who claim- 
ed under a subsequent specific mortgage of the ma- 
chinery itself. It was held by the Court’that this ques- 
tion depended, not on whether the machinery was act- 
ually affixed to the building, but, on whether it was 
permanent in its character, and essential to the purposes 
for which the building was occupied. 
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In the case at bar, the deed of trust of Wm. Cravens to 
John C. Spencer, trustee, dated 21st August, 1858, was 
executed after the mill, steam engine, and boiler were 
erected on the land mentioned in the deed. The en- 
gine and boiler were permanent, and of the size used for 
such mills. It was not a portable engine. The trust 
deed was executed, on the premises, a short distance from 
the mill. The steam engine and boiler were regarded by 
the parties at the time the deed of trust was executed as 
parts of the realty. 


Buckley vs. Buckley, 11 Barb. 42; Davis vs. Moss, 2 | 


Wright 346; Trull vs. Fuller, 28 Maine 545 ; Corliss 0s, 
Mclagin, 28 Id. 115; Harkness vs. Sears, 26 Alabama 
492, 497; Wadleigh vs. Janvier, 41 N. H. 503; Sweet- 
zer vs. Jones, 35 Ver’t. 317; Burnside vs. Twitchell, 43 
N. H.388; Lyford’s case, 11 Coke 50. 


3d. Whether the ancient or modern rule governs in 
this case, as to what annexation to the freehold is 
necessary to constitute a fixture, quacunque via data, the 
steam engine and boiler in controversy were fixtures on 
the land embraced in the deed of trust of August 31st, 
1858. And being so, they became incidents and parts 
of the fee, and conform to the laws by which it is gov- 
erned. 


Quicquid plantatur solo, solo cedit, 1 Greenl. Cruise 
Dig. 41; Sudbury vs. Jones, 8 Cushing, 189, 2 Lomax 
Dig. 211; pl. 13. They becomethe property of a mort- 
gagee as against the mortgagor, and those claiming un- 
der him. Voorhis vs. Freeman 2 W. & S. 116; Union 
Bank vs. Emerson, 15 Mass. 159; Winslow vs. The 
Merchants’ Ins. Co. 4 Metce. 306; Day vs. Perkins, 2 
Sandf. Ch. 359. 


And this whether they were erected before or subse- 
quent to the mortgage.—Butler vs. Page, 7 Metc. 40; 
Corliss vs. McLagin, 29 Maine 115; McKin vs. Mason, 
3 Mayl. Ch. 186; Goddard vs. Chase, 7 Mass. 432; Har- 
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to lan vs. Harlan, 3 Harris (Pa.) 507; Gray vs. Holdship, aos 
i 17 Serg. and R. 413; Noble vs. Bosworth, 19 Pick. 314; a 
we Mott vs. Palmer, 1 Comstock 564; Winslow vs. Insur- — 
ity ance Co. 4 Mete. 306. inn 
x The fact of severance does not affect the right of the 
“st cestui que trust, or mortgagee—Fay vs. Muzzy, 13 Gray 
oF 56; Bishop vs. Bishop, 1 Kirwan 125; Wadleigh vs 
by Janvier, 41 N. Hamp. 505. 
os 4th. The right to remove fixtures, as between land- 
lord and tenant, does not exist to the same extent be- 
| tween the heir and the personal representative. The 
; right of vendees, mortgagees, and other purchasers of 
"t land, to treat the chattels upon it as fixtures, is said to 
bs ,stand upon the same footing as that of the heir. Mur- 
dock vs. Gifford, 20 Barb. 407; 18 N. Y. 28; Cohen vs. 
Kyler, 27 Mo. 122. A purchaser by deed, trust, or 
mortgage, will, in acquiring the soil, also acquire every- 
in thing that is attached to it when conveyed.—Richardson vs. 
is ~ Copelad, 6 Gray 556; Fay vs. Muzzy, Id. 56; Wadleigh 
le vs. Janvier ut supra; Harkness vs. Sears ut supra ; Tabor 
n vs. Robinson, 36 Barb. 483; Amos and Ferrard on 
t, Fixtures, 11. 
e Mortgagees and cestuis que trust stand upon the same 
rr footing as purchasers, in respect to things actually or 
constructively annexed to the freehold.—Maples vs. 
e Mellen, 31 Conn. 598; Laflin vs. Griffiths, 35 Barb. 58; 
x Snedeker vs. Warring, 2 Kernan, 174; Burnside vs. 
Twitchell, 43 N. Hamp. 388; Brennan vs. Whitaker, 15 
I Ohio St. 446; Cole vs. Stewart, 11 Cush. 181; Sparks 
a vs. State Bank, 7 Blackf. 469; Walmsley vs., Milne, 
e 7 Com. Bench (N. 8.) 115; 2 Washburn Real Prop. 148 
2 *pl. 43; Roffy vs. Henderson, 17 Q. B. 574. 
It is provided by statute (Code ch. 72, sec. 10, p. 466,) 
i that “ every deed conveying land, shall, unless an excep- 
F tion be made therein, be construed to include all build- 


ings, privileges and appurtenances of every kind be- 
_ longing to the lands thereinembraced.” This rule was 
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applied in Walmsley vs. Milne, and Noble vs. Bosworth 
ut supra, 2 Smith Leading Cases, 286. 

The severance of the engine, es from the land em- 
braced in the deed of trust of August 21, 1858, by 
Craven or those claiming under him, after the enbaal 
tion and recordation of said deed of trust, could not de- 
prive the cestui que trust of his lien on the same. 

Caswell and Lyons had notice, actually as well ag 
constructively, of the deed of trust of the Appellant, 
The deed of trust executed by Cravens to Foley on the 
4th of April, 1861, was made after the severance of the 
mill, &., and its erection on the land mentioned in 
that deed. 


5th. It was error to hold that the Appellant’s remedy — 
was not in equity ; because the trustee, in whom was the 


legal title to the property, having declined or refused to 
act, there was no person to execute the trust "no person 
who could assert the rights of the cestui que dust at law. 
Therefore, the remedy of Appellant was necessarily and 
only in equity, and hence. the Court of Equity having 
jurisdiction to appoint a trustee should have done so and 
proceeded to direct the execution of the trust.—2 Rob. 
(Old) Prac. 72; 1 Fonb. Eq. B. 1 ch. 1, sec. 3; 1 Story 


Kq. secs. 64k ond note) 65, 66. 
“ When,” says Fonblanque, “this Court can deter- 


mine the matter, it-shall not be a handmaid to the other 
Courts, nor beget a suit’ to be ended elsewhere.”—2 
Fonb. B. 6 ch. 3, sec. 6; 1 Story Eq. secs. 71, 72, 73, 
and 74, where the American doctrine is stated ; citing 
Armstrong vs. Gilchrist, 2 Johns Cas. 424; Rathbone 
vs. Warren, 10 Johns. 585; King vs. Baldwin, 17 Id. 
384; Hepburn vs. Dundas, 1 Wheat. 187; Chichester’s 


Ex’or vs. Vass’ Admr., 1 Munf. 98, 104. See also Penn’ 


vs. Spencer, 17 Grat. 85. 
6th. The Court below should have decided the ques- 


tion whether the steam engine, &c., were fixtures and 
embraced by the terms of the deed of trust under which 
Appellant claims, to-wit: August 21, 1858. 
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The principles announced in U.S. vs. Myers, 2 Brock. 
516, sustain this proposition. 

7th. The Court below should have entertained juris- 
diction on the ground that it had the power to appoint 
a trustee as prayed for; and then, as the statute of limi- 
tations would bar a recovery in the name of the trustee. 
in an action at law, the Court should have proceeded to 
make a final disposition of the case. U.S. vs. Myers ut 
supra. Penn vs. Spencer, 17 Grat. 85; Chichester vs. 
Vass, 1 Munf. 104, and cases cited to fifth point. 
. 8th. The demurrer was overruled by Defendant Ly- 
on’s answer; because both go to the whole bill. In 
every case in which the demurrer and answer both go 
to the same matter, the latter will overrule the former. 
Clark vs. Phelps, 6 Johns. Ch. Rep. 214. 

If there was a defect of parties to the bill, leave to 
amend should have been given. 


Small, for Appellees. 
PAULL, Judge. 


On the 21st day of August, 1858, William Cravens and 
wife, conveyed to John C. Spencer, a certain tract or 
parcel of land in trust, to secure the payment of two 
single bills executed by said William Cravens to the 
Plaintiff, amounting jointly to $1,737.69. These bills were 
given to the Plaintiff in payment forasteam engine, boiler, 
and other machinery, suitable for running a steam saw 
mill: and the bill alleges that said Cravens erected on 
this land a building suitable for such a mill, and placed 
in or near it the said engine, boiler, and other ma- 
chinery, and alleges other matters designed to show 
that said engine, &c., became a part of the freehold of 
said land. : 

A deed of trust prior in time, and on this same land, 
had been executed by Cravens and wife, to secure the 
purchase money due by Cravens upon its original pur- 
chase. Under this deed of trust, this tract of land was 
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sold, and a deed made to the purchaser, bearing date on 
the 15th day of June, 1864. This sale is in no way called 
in question in the present suit. The evidence shows 
that this engine, boiler, and machinery were removed from 
this land in 1860, and carried to another place some nine 
or ten miles distant; and while here, the said William 
Cravens jconveys his steam saw mill, with all and singy- 
lar its apparatus, to secure a debt due to another creditor, 
This deed is dated on the 4th dayof April, 1861. The 
bill then alleges that Joseph Lyons, one of the creditors 
secured by said deed, afterwards purchased said engine, 
boilers, &c.; and that one W. B. Caswell, became the 
purchaser of an interest in said mill, engine, &c., and 
that they sold the same to Laurence Kincheloe and John 
S. Meade. The bill alleges that all these parties had full 
notice of the Plaintiff’s lien on said mill, engine, &., 
and that they were endeavoring to hinder and delay the 
Plaintiff in the collection of his debt. The prayer of the 
bill is, that the said engine, boilers, &c., be surrendered 
to a trustee, who the bill prays may be appointed in the 
place of John C. Spencer, the former trustee in said deed 
of trust executed for the benefit of Plaintiff, who had left 
the State; that Joseph Lyons be compelled to account 
for the use of said mill, &c., while in his possession, and 
for other and general relief. 

The Defendant Joseph Lyons appears, and files a de- 


murrer and answer to the bill. The demurrer recites, 1st. 


That the said bill doth not contain proper parties, and ’ 


2d. That the Complainant had a complete and ample 
remedy at law for the recovery of the engine in his bill 
mentioned. 

It is unnecessary to notice the allegations in the an- 
swer. Some proofs were taken, and the cause came on 
to be heard in December, 1871, when the Court below 
sustained the demurrer to the bill, and the same was dis- 
missed. From this ruling of the Court an appeal is 
taken to this Court. 
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It is unnecessary to consider the question, whether 
this property became a part of the freehold or tract of 
land which was conveyed in trust for the benefit of the 
Plaintiff, or not. By its subsequent severance and re- 
moval several miles distant from this land, it was con- 
verted, so far as the parties to this bill are concerned, 
into personal property, and it received this character 
from the date of its severance and removal. The debt 
to this Plaintiff from Cravens became due in December, 
1858. This removal was made, according to the evi- 
dence, in 1860, and a deed of trust was executed upon it 
as personal property, for the benefit of Defendant, Joseph 
Lyons, in April, 1861, and subsequently he became the 
purchaser thereof. If this property was covered by the 
Plaintiff’s deed of trust of 21st of August, 1858, and 
for the purposes of this argument it may be so regarded, 
there was nothing to have prevented him, or his trustee, 
from pursuing this property and reclaiming the same by 
an action of detinue or trover, in whosesoever possession 
it was found. Any issue affecting its title could have been 
fairly presented by proper pleadings in these actions, and 
a judgment been had according to the right of the case. 
This course, however, was not taken; but after more 
than five years have elapsed from the time of the re- 
moval of this property from the land, and from the time 
of the Plaintiff ’s right to pursue it in the mode that has 
been indicated, the Plaintiff files his bill to compel the 
parties who have purchased this property, and who had 
obtained a subsequent lien upon it, to restore its possession 
to himself or his trustee, on the ground that they had 
notice of the Plaintiff’s previous lien ; that consequently 
said purchasers had only an equitable title, which there- 
fore, was cognizable in a court of equity. 


The principle involved in this case has been clearly 
and definitely settled, that where the law gives a com- 
plete remedy, equity will not interfere ; and in no case 
where the Plaintiff claims as an incumbrancer merely, 
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as in the cause under consideration. When courts of 
equity have interfered, it is where the remedy at law, 
from the nature of the case, or special circumstances of 
some kind, is incomplete. In the case of Bowyer vs, 
Creigh, 3 Rand., 25, a trustee and cestui que trust filed 
their bill of injunction to stop the sale of property con- 
veyed by a deed of trust, claiming the same as a security 
for their debt. Here the sale of the trust subject had not 
been made, and the power of the Court was invoked to 
prevent it. The injunction was dissolved and an appeal 
taken. Judge Carr examined the case with great care 
and minuteness, pointing out the evils which would re- 
sult from opening the doors of a Court of Equity, when 
the remedy at law was complete, as it was in that case, 
and delivered the opinion of the Court affirming the 
decree of the Court below. In the case before us the 
property claimed as trust property had been sold, and 
was in the possession of the Defendants for some years 
before this bill is filed, not to stop the sale, but to have 
its possession restored. 
former case, much more would it be in this. This doc- 
trine was reviewed and re-affirmed in the case of Shep- 
pards vs. Turpin, and Same vs. Stubbs, 3 Gratt., 373. 
In that case it was decided as follows: “Property con- 
veyed in a deed of trust is taken under execution and 
sold at the instance of parties not claiming under the 
trust deed. Held, a Court of Equity will not entertain 
a suit by the trustee or cestut que trust against the pnr- 
chaser at the sale under the execution, to recover the 
property ; there being no obstacle in the way of their 
proceeding at law.” I need not state the facts and cit 
cumstances in this case further than ‘to say, that here, as 
in the case in 3 Rand., (supra,) and as in the case before 
this Court, it was trust property of which third parties had 
got the possession, and a bill in equity is filed for relief. 
Judge Daniel says that he could not see that the records 
present, in either case, any grounds for relief for which 


If relief was refused in the 
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the Plaintiffs in the Court below might not have had a 
plain, adequate, and complete remedy at law. The re- 
lief sought was denied. The grounds presented for re- 
lief here are not so strong, and I think in view of the 
cases cited, and of others then referred to, the Court be- 
low did not err in sustaining the demurrer to the Plain- 
tiff’s bill. But it is said that the Court had jurisdic- 
tion, in order to appoint a trustee in the place of John 
C. Spencer who had left the state. But had a trustee 
been appointed, he could not have prosecuted this suit, 
as we have seen, for the purposes indicated in the bill. 
Moreover, the cestui que trust could have prosecuted a 
suit at law in the name of the trustee for his own ben- 
efit. 

With these views, the decree of the Circuit Court 
must be affirmed, with $30 damages and costs according 
to law to the Appellee. 

HayYMonD, President, and HorrmANn and Moore, 
Judges, concur in the foregoing opinion. 
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WESTERN Mininc & MANUFACTURING CoMPANY. 


J. A. BAKER AND JoHN HOLsTINE, Executors, &c., 
PLAINTIFFS AND APPELLEES, against WESTERN 
MINING AND MANUFACTURING CoMPANY, DE- 
FENDANT AND APPELLANT. 


Decided February 22d, 1873. 


SYLLABUS. 


it a party takes an appeal from.a decree by default before applying 
to the court in which the decree was rendered, or to the judge thereof 
to correct the errors of which he complains; his appeal must be 
dismissed, as being improperly taken. 


Broun, for Appellant. 
Ferguson, for Appellees. 
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HaymonpD, President. 32%. 
The decree appealed from in this cause was rendered _7!™- 


by default. The Defendant before appealing should ™***t* *- 
have applied to the Court in which the decree was Wo“¢™yon- 
rendered, or to the judge thereof, to correct the errors, if Gompany. 
any were committed, before appealing to this Court. The 
application to the Court, or to the judge thereof, should 
have been made according to the provisions of the 5th sec- 
tion of Chapter 134 of the Code of this State. This Court 
being prohibited by law from entertaining an appeal in 
such case, the appeal must be dismissed, as being im- 
properly taken. Chapter 134, and 6th section of Code. 
Davis, Sheriff, vs. The Commonwealth, 16 Grat., 134. 

The Appellees must recover their costs against the Ap- 
pellant in this Court. 

HoFFMAN, PAvuLL, and Moore, Judges, concur in the 
foregoing opinion. ¢ 
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MEADOWS vs. JUSTICE. 


~ Wiitram MEApDows, PLAINTIFF AND APPELLEE 
against Puitie 8. JusticE, DEFENDANT AND ApP- 
PELLANT. 


Decided February 22d, 1873. 


SYLLABUS. 


A non-resident Defendant against whom a decree has been made by 
publication, and who has not appeared in the case in the Court 
below, cannot appeal from the decree. His remedy is that pro- 
vided by the Statute. 

Broun, for Appellant. 
Ferguson, for Appellee. 


_ HayMonD, PRESIDENT: 
This is a proceeding in Chancery by publication and 
attachment against the land of the Defendant, who is a 


non-resident of the State. The bill was filed and the 
attachment sued out, and levied on the land of Defend- 


ant. An affidavit was filed showing that the Defendant — 


is a non-resident of this State, and publication was made 
according to law. The attachment was levied on De- 
fendant’s land, and decree rendered against him for 
Plaintiff’s debt and costs, and the land levied on decreed 
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to be sold to pay the debt and costs. The Defendant 
did not appear in the cause. It was held in the case of 
Lenows vs. Lenow, 8 Grattan’s Reports, page 349, that 
“In a foreign attachment, the absent debtor who has not 
appeared in the Court below, cannot appeal.” In the case 
of Barbee & Co., vs. Pannill, &c., 6 Grattan’s Reports, 
442, that “An absent defendant against whom a decree 
has been made, cannot appeal from the decree, and that 
his only remedy is that provided by the statute.” In the 
case of Lynch and Righter in the Supreme Court of Ap- 
peals of this State, it was held that Righter, against 
whom a judgment or decree had been rendered by pub- 
lication, could not appeal ; and his appeal was dismissed. 
It appears to be well established, that if a judgment or 
decree has been obtained against a non-resident of the 
State, by publication, his remedy is not by appeal 
or supersedeas to an appellate Court, but, he must file 
his petition, and make defence in the Court in which the 
judgment or decree was rendered. The statute provides 
that remedy for him, and it is supposed to be ample and 
complete. 

For these reasons the appeal in this cause must be dis- 
missed as being improperly taken, and the Appellee re- 
cover against the Appellant his costs in this Court. 

HorrMaNn, PAvuLL, and Moore, Judges, concur in the 
above opinion. 
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aoe. GALE, vs. THE Ort Run PETROLEUM Co., ET AL. 


Mary GALE, PLAINTIFF AND APPELLEE against E. L. 


GALE, AND THE O11, Run Perro.euM Company, 
DEFENDANTS AND APPELLANTS. 


Decided February 22d, 1873. 


SYLLABUS. 


M. G., in her bill alleges that in 1854, she purchased, and had con- 
veyed to her a tract of 2,000 acres of land; that on the 27th day of 
December, 1864, she, and her husband made a deed of lease to J. 
8. C., and others for 100 acres, part of said tract, for the term of 
20 years from the date of the deed of lease, for the price of $20,000 
cash in hand, and for a rent reserved in the lease, one-fourth part 
of all the oil that should be produced upon the 100 acres demised. 
That afterwards the lessees and others organized a corporation by 
the name of the Oil Run Petroleum Company of West Virginia, 
for the purpose of mining, boring for, and pumping oil upon the 
land demised; that the corporation was created in the year 1865- 
That the corporation, by its agent and superintendent entered up- 
on the land demised under the terms and provisions of the deed of 

lease as her tenant. That the corporation as lessee held and oc- 

cupied the land demised as her tenant, for the purposes mentioned 
in the deed of lease, and paid her husband and others, as her 
agents, the rent oil reserved until 1872; that sometime after said 
date the corporation, on demand being made, refused and failed to 
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pay the rent due and reserved in oil to her, or to her husband, or 
to any other person for her; and did then, and there allege as 
grounds for such refusal and failure to pay the rent oil, that a 
certain William Cady had notified, and ordered the corporation 
not to pay rent to her or to her husband, though by the terms of 
the deed of lease bound so todo. That the refusal to pay rent to 
her or to her agent on the grounds alleged amounted to a disclaimer 
of her title to the land demised, and that the corporation thereby 
forfeited its rights and interest in the term of years under the deed 
of lease, and are not entitled to the use and occupation of the land 
demised, but are strangers and trespassersthereon. HELD, 


1. That, taking the allegations of the bill as stated to be true, the re- 


fusal to pay rent to the Plaintiff, or to her agent on the grounds 
stated, does not work a forfeiture of the unexpired term. 


2. An estate for a fixed number of years in land, created by deed, will 


not be forfeited by a simple refusal to pay rent, or any mere words, 
where there is no open.act of unmistakable hostility to the land- 
lord’s title, his grantees or assignees, with full notice from the ten- 
ant of his adverse title, or assertion of adverse title, and of his hold- 
ing possession of the premises adversely to the landlord, his gran- 
tees or assignees, when no condition or covenant of forfeiture is 
contained in the deed of lease; especially, when the term ex. 
ceeds five years. 


. The husband by virtue of his marital rights became vested with 


an estate in the land amounting at least to an estate for the joint 
lives of the husband and wife; and the husband, his grantees 
and assignees, by reason thereof, became entitled to the possession 
and use of the land until the determination of such estate. 


Cole, for Appellants. 
Boggess, Sands and Hutchinson, for Appellee. 


Haymonp, President. 


This is an appeal from orders made by a judge in 
vacation, in a case in Ritchie county, on the 4th day of 
June, 1872, upon the bill, and prayer therein of Plaintiff. 
Plaintiff alleges that in 1854, she purchased, and had 
conveyed to her by Walter Keeler and wife, a certain 
tract of 2,000 acres of land, lying mostly in Ritchie 
county; that on, or about the 27th day of December, 
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1864, she and her husband, made a deed of lease to John 
S. Carlisle ‘and others for 100 acres of the land, described 
by metes and bounds, as set forth in the lease, for the 
term of 20 years, from, and after the 27th day of De- 
cember, 1864; and that as rent for the use of the 100 
acres of land,-one-fourth part of all the oil that should 
be produced upon the land, was reserved in the deed of 
lease ; that after the excecution of the deed of lease, the 
lessees and others, organized a corporation by the name 
of The Oil Run Petroleum Company, of West Virginia, 
for the purpose of mining, boring for, and pumping oil, 
upon the leased premises ; that the Company was created 
under the laws of this State, in the year 1865, having its 
principal office, or place of business, at or near Petroleum, 
in Ritchie county ; that the Company, by, and through 
its agent, and superintendent, and under the terms and 
provisions of the lease, entered upon the 100 acres of 
land as the tenant of Plaintiff, and that as such lessee, 
it has held and occupied the land, and has paid Plaintiff, 
her husband, and others, as agents of Plaintiff, the rent 
oil, reserved in the lease, and did not question the right 
and title of Plaintiff, in the leased premises, until in 
March, 1872. That sometime in March, 1872, the Com- 
pany, on demand being made, refused, and failed to pay the 
rent then due, reserved in oil, to Plaintiff, or to her 
husband, or to any other person for her: “and did, then 
and there allege, as grounds of such refusal, and failure 
to pay rent oil, that a certain William Cady, had notified 
and ordered the Defendant, The Oil Run Petroleum 
Company, not to pay the said, or any rent, to either 
Plaintiff, or her husband. Plaintiff further alleges, and 
insists; that the said refusal to pay rent to her, or to her 
agent, on the grounds stated, amounts to, and is a dis- 


claimer of the title of Plaintiff in the 100 acres of land; ° 


and that the Defendant, the Oil Run Petroleum Company, 
has thereby forfeited its rights and interest in the term 
of years under the lease, and is not entitled to the use 
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and occupation of the land demised, but is a stranger 
and trespasser thereon, and its possession thereof is a 
gross injury to Plaintiff. That the 100 acres of land 
have been mined, and bored for oil, and the company 
have made sub-leases of various lots of the land, and thata 
number of wells have been sunk and oil obtained in 
profitable quantities from the same ; that there has been 
a great yield of oil from the tract; that the average 
daily yield and production of oil from the wells is about 
170 barrels, which is worth $3.75 per barrel; that the 
present and known corporators and stockholders of the 
company, as the Plaintiff has been informed, believes, 
and charges, are non-residents of this State, and that she 
has no security for the oil illegally produced and taken 
from the land held under the lease by the company, save 
and except the term of years yet to come, which Plaintiff 
charges has been forfeited by the acts of the company, 
and the oil produced on the land, and the machinery 
placed thereon by the company, or its sub-tenants ; that 
the names and interests of the sub-tenants of the com- 
pany are so numerous and undefined that she cannot 
name them; that in April, 1872, Plaintiff commenced 
an action of ejectment against the company to recover 
the 100 acres of land leased, on account of the breach of 
covenants of the lease by the company, and for other 
just and sufficient causes, and that the action of eject- 
ment is pending in the Circuit Court of Ritchie county. 
Plaintiff also charges that the company is operating the 
land, and converting to its use the oils produced there- 
from, regardless of the rights and interests of Plaintiff ; 
that the company has confederated with Cady, and others 
unknown, for the purpose pf defrauding and depriving 
her of the property, the production of the wells, and the 
divestiture of her title in the land; that upon her in- 
formation and belief, she charges that the company 
threatens, by verbal and other acts, to continue to deny 
her title to the land, its use, the production and profits 
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thereof, and to operate and transport away, and convert 
into money the oil, &c., produced and being on the land; 
so that an action sounding in damages would be wholly 
unavailing to recover the same ; that the land is valua- 
ble only on account of the oils and minerals underlying 
the surface. The production, mining for, and pumping 
of the oil, and the taking of the other materials are 
acts of waste, and destructive of the value of the land, 
and will be, if permitted to continue, of great perma- 
nent injury and damage to the land. Plaintiff also 
charges that persons acting for the company on the land, 
as their agents or superintendents, are not reputed sol- 
vent, and are reputed incapable of satisfying her pecu- 
niarily for the loss, waste, and damage done and threat- 
ened to the property. 

The Company and E. L. Gale, (Plaintiff’s husband,) 
are made Defendants to the bill. An injunction pro- 
hibiting the Company, its agents, &c., from operating 
upon the land in any manner; from taking, removing 
or in anywise disposing of the products of the land, oil 
or other thing, and from removing the oil on hand, and 
from selling or assigning the lease, or any interest there- 
in, and that a special receiver be appointed to take care 
of, and operate the wells upon the land, and prevent the 
loss and waste thereof, and any fixtures or machinery 
thereon during the pendency of the ejectment, d&c., are 
prayed. 

The deed of lease, which is filed as an exhibit, recites, 
that in consideration of $20,000, in hand paid, Edmund 
L. Gale and Mary Gale his wife, demise, &c., the land 
for the term stated in the bill, yielding therefor, in 
addition to the $20,000, one-fourth part of the oil that 
may be produced from the land—the oil to be delivered 
in the tank or tanks, or to be filled in barrels to be pro- 
vided by Plaintiff and her husband ; that the lease is 
made in fulfilment of a contract of lease between E. L. 
Gale and John S. Carlisle, on the 5th day of November, 
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rt 1864. E. L. Gale and Plaintiff, his wife, warrant gen- ,i0%, 
l; erally the premises conveyed for the term of twenty _ 7™__ 
ly years. The lease is signed and sealed by E.L. Gale and 
1- Mary Gale, and was acknowledged by each of them be- The of ae 
g fore a notary according to law, in December, 1867, and —” 
g duly recorded in the Recorder’s office of Ritchie county. 
e The orders of the Judge granting the injunction and 
1, appointing a receiver as prayed for by the Plaintiff, re- 
\- cite, that notice was given to Defendants of the applica- 
0 tion for the injunction, and the appointment of a re- 
l, ceiver. and that the company appeared and filed its an- 
- swer to the bill, to which the Plaintiff replied generally ; 
- and the motion and application were: heard upon the 
- bill, affidavit thereto, the answer of Defendant, and the 
affidavit thereto, and general replication to the answer. 
) It is argued by the Plaintiff’s counsel that this Court, in 
- considering and determining whether the orders of the 
4 Judge, which are appealed from, are erroneous, shall 
r look alone tothe bill and exhibits therewith filed ; that 
l the Judge, in considering the motion for the injunction, 
l &c., had no right to look into or consider the answer or e 


. exhibits therewith filed, &c. Without determining this 
, question at this point, I will proceed to examine whether 
: looking alone to the allegations of the bill and exhibits 
therewith filed, it was error in the Judge to make the 
orders appealed from. 

The case is important on account of the principle as 
well as the great amount of property involved in its deter- 
mination. The principle involved is important, not only 
to the parties to this suit, but to all persons within the 
State, occupying the relation of landlord and tenant. 
The lease filed contains no covenant or condition for 
re-entry, in case of failure or refusal to pay the rent, or 
for any other cause. The bill does not state whether 
Plaintiff was married or single, when the 2,000 acres of 
land were conveyed to her by Keller and wife ; nor does 
it state the price paid for it, or that it is the separate 
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property of Plaintiff. The deed from Keller and wife 
is not filed, and so far as I can see or determine from the 
bill, the land was conveyed to Plaintiff, either before or 
after marriage, without containing any words that would 
constitute it the separate property of Plaintiff. I don’t 
think it can be determined from the bill that the land is 
the separate property of the Plaintiff. Courts of Equity do 
not generally look with much favor upon penalties, and 
forfeitures, and the enforcement thereof. One of the 
great objects in view, in the original establishment of 
Courts of Equity, was to relieve against penalties and 
forfeitures in cases where their enforcement was contrary 
to equity and good conscience. The right to an injune- 
tion is not ex debito justitiae, but the application is ad- 
dressed to the sound conscience of the chancellor, acting 
upon all the circumstances belonging to each particular 
case. The process of injunction should be applied with 
the utmost caution. The interference rests on the prin- 
ciple of a clear and certain right to the enjoyment of 
the subject in question, and an injurious interruption of 
that right which on just and equitable grounds ought to 
be prevented. Hilliard on Injunctions, page 16, chap- 
ter 1, paragraph 18. 

The Plaintiff predicates her right to recover in the 
action of ejectment the unexpired term of the lease, 
upon the supposition that the reversion in fee simple in 
the land being vested in her, she, without reference to 
the marital rights of her husband, but in disregard 
thereof, has the right to treat the company as a wrong- 
doer and trespasser, because the company, in March, 1872 
refused and failed to pay the rent reserved in oil, to her, 
or to her husband, or any other person for her ; and did 
then and there allege as ground of such refusal and fail- 


ure to pay the rent oil, that a certain William Cady had - 


notified and ordered the company not to pay the said, or 
any rent, to either the Plaintiff or to her husband, though 
by the terms of the deed of lease bound so to do. In 
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other words, she claims the right to recover the unex- 
pired term in the lease, because she claims that the re- 
fusal and failure of the company to pay tMe oil rent in 
arrear, due by the terms of the lease, and the words 
stated in connection with the refusal, amounted to a 
disclaimer of her title, and that the disclaimer operates 
a forfeiture of the rights and interest of the company in 
the unexpired term of the lease, and she alone is enti- 
tled to recover the term. It is by reason of this alleged 
forfeiture of the unexpired term that the Plaintiff claims 
her right of recovery in the ejectment, and her right to 
the injunction, and to compel the company to stop their 
large and doubtless profitable business of producing and 
selling oil; and also to have the company dispossessed 
of the land, all the machinery and oil already produced 
thereon, by a receiver, appointed by the Court, who is 
to take charge of the land and oil wells, and run and 
manage them until the ejectment case is determined, 
which may be a long ora short time. Is the claim of 
the Plaintiff, in this respect, well founded in law or 
equity? In the case of De Lancy against Ganong, deter- 
mined in the Court of Appeals of the State of New York, 
in 1853, and reported in 5 Selden’s Reports, it was de- 
cided that the denial, orally, by a tenant for life or years, 
of his landlord’s title, and the assertion that he owns 
the lands in fee, and owes no rent tor them, does not 
work a forfeiture of the term, or authorize the land- 
lord to maintain ejectment for the lands demised. That 
mere words can never work a forfeiture of an estate for 
life, or for years; that default in the payment of the 
rent, when there is a covenant for its payment, and no 
condition in the lease providing for a re-entry in case of 
such default, does not work a forfeiture of the term. 
This case was ably discussed before the Court, and Judge 
Denio delivered an able opinion in support of the prin- 
ciples determined by the Court, reviewing the authori- 
ties upon the subject up to that time in England and 
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America ; and all the other Judges of the Court, (ex- 
cept one who was not present at the argument,) con- 
curred in the opinion of Judge Denio. It will be seen 
by reference to the opinion of Judge Denio that he cites 
and reviews a great number of cases and authorities, and 
that his opinion exhibits much learning and research upon 
the subject. To maintain ejectment for the non-payment 
of rent, the demise must contain a proviso or condition 
for a re-entry——Same case; and Arch. Land and Ten., 
161; Van Renselaer vs. Jewett, 2 Connct., 148; Jackson 
vs. Hogeboom, 11 John., 163. 

It is said that any act of the lessee by which he dis- 
affirms or impugns the title of his lessor, occasions a for- 
feiture of his lease, for to every lease the law tacitly an- 


nexes a condition, that if the lessee do anything that 


may affect the interest of the lessor, the lease shall be 
void, and the lessor may re-enter.—Bacon’s Abr. Lease, 
T. Woodfall, Land and Ten., 150. Im the case of 
Graves vs. Wells, 10 A. & E., 427, it was said: “No 
case has been cited where a lease for a definite term has 
been forfeited by mere words.” “One thing in respect 
to a tenant’s disclaimer of his landlord’s title seems to 
be well settled. He cannot set up an adverse claim 
which may operate to bar his lessor’s title by adverse 
possession under the statute of limitations, until he shall 
have expressly disaffirmed such title of his lessor, and 
given him full notice that he claims to hold adversely 
thereto.”—1 Washburne on Real Property, pages 377 and 
378. 

It will be observed by reading the authorities cited 
that a distinction is made by many between tenants for 
years unexpired, and tenants from year to year, or at 
will. “It was probably also no ground of forfeiture of 
a lease for years at common law, though sometimes said. 
to be, that a lessee had merely verbally asserted his own 
title to the premises, and on that ground refused to pay 
rent. Certainly a mere denial of the landlord’s title by 
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parol or payment of rent to a stranger, will in neither 
ease amount to a forfeiture of a term.—Taylor’s Land- 
lord and Tenant, fifth edition, 385, 386. But indepen- 
dently of the common law doctrine of forfeiture, it is 
now held—at least in several of the United States—that 
if a tenant, even by mere words, distinctly repudiates the 
lessor’s title, and asserts one in himself, and this is made 
known to the lessor, the tenant’s holding becomes ad- 
verse, and will, in due time, ripen into a fee by adverse 
possession ; and, therefore, he is at once.a trespasser lia- 
ble to ejectment or summary process by the lessor; and 
his tenancy, whether for years or at will, is forfeited. 
Taylor’s Landlord and Tenant, 386, and cases there 
cited. I have not been able to see all the authorities 
cited by Taylor, but several of them which I have ex- 
amined are cases of tenants from year to year, and at 
will. The case of Willison vs. Watkins, 3 Peter’s R. p. 
43 is cited. This was a case of tenancy at will. It was 
ejectment brought 30 years after the tenant had openly 
disclaimed title under his landlord with notice thereofto 
the landlord, and that he meant to hold from that time 
by his own title, and an adverse possession. Judge 





Baldwin, in delivering his opinion in this case, said: 
“Here was no secret disclaimer, no undiscovered fraud ; 
it was known to Bordeaux, and was notice to him that 
Willison meant to hold from that time by his own title 
and an adverse possession.” Had there been a formal 
lease for a term not then expired, the lessee forfeited it 
by this act of hostility.” It is to be observed in that 
case, that the question of forfeiture of an unexpired term 
did not arise, but, the question was, whether in such 
case the statute of limitations, would run in favor of the 
tenant from the time of the disclaimer of the landlord’s 
title, and notice to the landlord by the tenant, that he 
meant from the time of the disclaimer, to hold the land, 
adversely, under his own title. In the case of Emerick, 
&c. vs. Tavenor, 9 Grattan 220, on forfeiture of an un- 
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expired term was involved, and therefore the question 
now under consideration was not determined. Judge 
Lee, in his opinion in the case, incidentally refers to the 
case of Willison vs. Watkins, 3 P. R., before cited, and 
quotes from it. 


In the case of Emerick, &c. vs. Tay- 





enor, 9 Grattan, the tenant had, about the time he quit 
the premises, conveyed them in fee to another person, 
who took possession, and claimed to hold adversely in 
fee, under the deed, and Judge Lee says, “it has been 
held that though the party purchase and enter upon the 
premises under an absolute conveyance, he still, in judg- . 
ment of law, is deemed to have entered as the tenant of 
the landlord.” And he further says, in substance, the 
conveyance under the statute of uses, (such as the con- 
veyance in that case,) could not have the effect of a for- 
feiture, because it passed no greater interest than the 
tenant could lawfully convey, which was the interesse 
termini only ; and this would not affect the rights, and 
interests of the landlord, but that anciently, it was 
otherwise. See 9 Grattan, 225. The general rule is 
stated to be, that a tenant should not be permitted to 
contest his landlord’s title. The rule is founded‘ upon 
principles of justice and good faith. This rule, however, 
is not universally adhered to—it has its exceptions which 
are as wise and just in principle as the rule itself. In 
the case of Alderson vs. Miller, 15 Gratt. R., 279, it was 
determined by the Court that “ though, as a general rule, 
a tenant is not allowed to question his landlord’s title ; 
_ yet if a person in possession of land claiming title to it, 
is by fraud or mistake induced to believe that another 
has a better right to it, and to take a lease from him ; in 
an action by the landlord to recover possession, the ten- 
ant may set up such fraud or mistake, and show that he 
has a good title to the property.” And Judge Allen 
said in that case, “ But a principle adopted to promote 
justice and good faith, must not be used as an instru-. 
ment of fraud and violence.” 
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I think it clear, that a failure or refusal of a tenant to 
pay rent to his landlord will not work a forfeiture of the 
nnexpired term by the common law. According to the 
allegations of the bill, the reasons assigned by the De- 
fendant for refusing to pay the rent do not amount to 
a disclaimer of the Plaintiff’s title. The Defendant did 
not claim title in itself, or to hold adversely to the Plain- 
tiff, or to hold under any title adverse to the title of its 
landlord; nor can such be the necessary meaning or 
effect of the words alleged in the bill by a fair construc- 
tion. The company did not claim the right to pay the 
rent to Cady ; nor did it assert the right of Cady to re- 
ceive the rents by reason of a right or title adverse to 
Plaintiff ’s title. Itis charged to have said when it re- 
fused to pay rent, “that a certain William Cady had no- 
tified, and ordered it not to pay the said, or any; rent to 
either Plaintiff or her husband.” The company did not 
thereby say how Cady claimed the rent, whether by a 
title adverse to the Plaintiff, or derived from the Plaintiff 
or her husband by deed, or assignment, or otherwise. A 
party claiming the benefit of a forfeiture of an unex- 
pired term, especially by mere words, and a refusal to 
pay rent, should be held to clear and satisfactory proof. 
The words proven or relied on should be clear and dis- 
tinct in their meaning, and not leave reasonable doubt 
as to the true meaning of the party using them. The 
Plaintiff, in her bill, does not contest or impeach the 
deed of lease, or complain that the company did any. 
thing on the land prior to March, 1872 not authorized 
by the lease. If she recovers in the ejectment case, for 
anything that appears, it must be by reason of the for- 
feiture of the unexpired term of the lease. Under the 
allegations of the bill I think it is clear that E. L.- 
Gale, by virtue of his marital right, as the husband of 
the Plaintiff, became vested with an estate in the 100 
acres of land amounting at least to an estate during the 
joint lives of Plaintiff and himself, and that E. L. Gale, 
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his vendees or assignees, by reason thereof, became en- 
titled to the possession and use of the 100 acres of land 
until the determination of the estate. I do not mean or 
intend to be understood as determining what are the 
rights of Plaintiff and her husband as to the oil rents 
under the lease. This question does not properly arise 
as between the company and the Plaintiff, in this case, 
under the allegations of the bill. The question is in- 
volved in another case, now before this Court, between 
other parties. 

From the confusion of the authorities it is difficult to 
define with clearness and satisfaction what words and 
acts will work a forfeiture of an unexpired term for 
years. By the common law a tenant for life may forfeit 
his estate by disclaiming to hold of his lord, or by af- 
firming or impliedly admitting the reversion to be in a 
stranger. This doctrine is founded in a rule of the feudal 
law, that if the vassal denied the tenure he forfeited his 
feud. Now, this denial may be when the vassal claims 
the reversion himself, or accepts a gift of it from a 
stranger; for in all these cases he denies that he holds 
the feud from the lord. But as by the feudal law the 
vassal was to be convicted of this denial, so in the Eng- 
lish law, those acts which plainly amount to a denial 
must be done in a court of record, to make them a for- 
feiture ; because such act of denial appearing on the 
record is equivalent to a conviction upon solemn trial. 
All other denials that might be used by the great lords 
for trepanning their tenants, and for a pretence to seize 
their estates were by our law, rejected, for such convic- 
tions might be obtained without any just cause ; but the 
denial of tenure upon record could never be counter- 
feited, or abused to any injustice.—1 Lomax’s Digest, 45. _ 

No estate of inheritance or freehold, or for a term of 
more than five years, in lands, shall be conveyed, unless 
by deed or will.—Code of West Va., chapter 71, sec- 
tion 1. The deed of lease in this case was made, ac- 
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knowledged, delivered, and admitted to record in all re- 
.spects according to law. It contains a covenant of gener- 
al warranty. The consideration paid for the lease was 
$20,000, cash in hand, in addition to the large oil rent re- 
served. There is no covenant or provision in the deed 
providing for a forfeiture of the lease for any cause. It 
is claimed that the common law attaches to the deed of 
lease an implied contract between the landlord and ten- 
ant; that if the tenant disclaims the landlord’s title by 
refusing to pay the rent, or claiming title adverse to the 
landlord’s title by mere words, such disclaimer works a 
forfeiture of the unexpired term of the deed of lease, 
and vests the same in the landlord, as effectually and 
perfectly as if the forfeiture had been stipulated for in 
the deed, no matter whether such unexpired term be 
five years, more or less. I cannot agree that this proposi- 
tion properly states the law: and to so hold would operate 
great mischief and injustice. It would make the title to 
lands for a term of years created by solemn deed quite pre- 
carious and uncertain. An estate for a fixed number of 
years created by deed, in lands, as in the case under con- 
sideration is not forfeited by a simple refusal to pay rent, 
or any mere words, where there is no open act of unmis- 
takable hostility by the tenant to the landlord’s title, 
his grantees or assignees with full notice of his adverse 
title, or assertion of adverse title, and of his holding pos- 
session of the premises adversely to the landlord, his 


grantees or assignees, where no condition or covenant of 


forfeiture is contained in the deed of lease; especially 
when the term exceeds five years. The landlord has 
over and beyond the remedies provided for other credi- 
tors, the remedy by distress for rent inarrear. This is ¢ 
privilege exclusive to the landow ning class, and is a 
relic of feudalism; still it has received legislative ap- 
proval and public sanction, and I do not condemn it. I 
only allude to it as being of an ancient system of which 
the subject under consideration was a part. I have con- 
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sidered this case, as though the company had not an- 
swered. Asa general rule where a bill for a prelimina- 
ry injunction is presented to a chancellor for his consid-- 
eration and action, upon notice or otherwise, it is not 
proper for him to receive and consider the Defendant’s. 
answer, as an answer upon the application, without the 
consent of the Plaintiff. As the Plaintiff made no ob- 
jection to the filing if the answer of the company, but 
filed her general replication thereto, it might perhaps: 
be intended that she consented that the Court should 
hear the application for the injunction upon the bill, 
answer, general replication, affidavits, and exhibits; but 
I will not determine that question, as I deem it unne- 
cessary. If the unexpired term in the lease is not for- 
feited, as I have held, it is clear from the allegations of 
the bill that there is an abundance of property liable for 
the oil rent, by distress or other remedy, to whomsoever 
the rent is due. 

For these reasons, the order of the Judge granting 
the injunction awarded in this cause on the 4th day of 
June, 1872, and also the order made on the 3d day of 
June, 1872, appointing a special receiver to take charge 
of the property in the bill and order mentioned of the 
same date, and from which the appeal in this cause is 
taken, must be reversed, as being improvidently granted 
and made, and the injunction dissolved, and the bill dis- 
missed with costs to Defendant in the Court below ; and 
The Oil Run Petroleum Company must recover against Ma- 
ry Gale its costs in this Court expended. All which must 
be certified to the Circuit Court of Ritchie County. 


HorrMan, Pavuii, and Moore, Judges, concur in 
the foregoing opinion. 
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SYLLABUS. 


A deed, having a certificate of acknowledgment of the grantor, from 
the Mayor of the town of Staunton, State of Virginia, in October, 
1863, and also a certificate from the Clerk of the Circuit Court o¢ 
the City of Richmond, that said deed was admitted to record 
therein: and also a certificate from the Clerk of the County Court 
of Augusta County, Va., that the said deed, with the foregoing 
certificates annexed, was admitted to record in that office, is not 
properly authenticated for record in this State, and is not compe- 
tent evidence, as a recorded deed. 


The Court refused to admit evidence of a party’s possession of land, 
and of the possession of the tenant under him, because, in the 
judgment of the Court the deed under which the party claimed, 
was void, on the ground that the consideration had been paid in 

Confederate money. This ruling was erroneous, 
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This is an action of ejectment from the Circuit Court 
of Gilmer County, and in which there was a verdict and 
judgment for the Defendants. 

Upon the trial the Plaintiff offered in evidence a deed 
conveying the land in controversy, and to which was ap- 
pended a certificate of acknowledgment before the Mayor 
of Staunton, Virginia, dated October 27, 1863 and a cer- 
tificate by the Clerk of the Circuit Court of the City of 
Richmond that this deed was recorded in the office of 
that Court January 16, 1864; and also a certificate of 
the Clerk of the County Court of Augusta County, Virg- 
inia, that the said deed was admitted to record in his 
office October 21st 1874. 

The Court sustained the Defendants objection to the 
introduction of this evidence on the ground that the Mayor 
of Staunton, Virginia, the clerk of the Circuit Court of the 
City of Richmond, Virginia, and the clerk of the County 
Court, of Augusta, Virginia, purported to be acting as 
officers within, and under authority of the rebel State 
Government, at Richmond, in the month of October, 1863 
and during the late rebellion, as the Court would take 
judicial cognizence of said rebellion, and because all acts 
of persons purporting to be official acts done under au- 
thority of the rebel State Government, of Virginia, at 


Richmond, are void, that Staunton was, on the 27th day 
of October, 1863, within the Military lines of the so-called 


Confederate States. 

The Court permitted a witness, by whom the Plaintiff 
had proven the execution of said deed, to be examined 
by the Defendant as to, and to state, the consideration of 
said deed. This witness stated that the consideration of 
said deed were partly bank notes of Southern States, but 
chiefly treasury notes of the Confederate Government, 
and that both parties to the deed were, both before and 
after its date, in the Military service of the Confederate 
Government. 

The signature to the deed was proven to be that of the 


grantor therein named, and the deed was again offered 
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in evidence and excluded by the Court because the con- 


sideration thereof was Confederate money, and because __| 


the parties thereto were armed rebels. 

The court refused to permit the plaintiff to prove that ® 
the grantee in said deed had, by virtue, and in pursu- 
ance (thereof, taken possession of the land described, 
and that one of the defendants became a tenant on said 
land by reason of the title conveyed by said deed. 

Boggess & Bennett, for Plaintiff in Error, 

Ferguson, for Appellees, Defendants in Error. 

PauL., Judge. 


On the trial of an action of ejectment in the County 
of Gilmer, in March 1869, the Plaintff, in order to sus- 
tein his title, proposed to offer in evidence a deed exe- 
cuted by Samuel 8. Stout to Robert R. Marshall, for the 
premises in controversy, bearing date on the 27th day of 
October 1863 ; having appended thereto a certificate of ac- 
knowledgment by the grantor, given by Nicholas K. Stout, 
Mayor of Staunton; and, also, a certificate from Benja- 
min Pollard, Clerk of the Circuit Court of the City of 
Richmond, that said deed was admitted to record in his 
office; and, also, a certificate from William A. Burnet, 
clerk of the County Court, of Augusta County, Virginia ; 
that said deed with the certificates, aforesaid, of the Mayor 
of Staunton, and the Clerk of the Circuit Court, of Rich- 
mond, annexed, had been admitted to record in hisoffice. 
To the introduction of this deed, thus authenticated, 
objection was,made by the Defendants, and the objection 
was sustained by the Court, and the deed excluded; and 
to this ruling of the Court the Plaintiff excepted. 

Iam of opinion that the objection was properly sus- 
tained by the Court. I know of no authority of law 
for the authentication of adeed in that form, for itsac- 
knowledgment before the Mayor of any city or town 
within the limits of the United States, upon whose cer- 
tificate the deed could be admitted to record within 
this State; the deed was properly excluded. 
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After the exclusion of the deed, aforesaid, for want of 
proper authentication the plaintiff proved the due execu- 
tion of said deed by the grantor by witnesses introduced 
for that purpose, one of whom was the grantee, who 


‘proved that the grantor signed, executed and delivered 


said deed to him for record; five other witnesses testify 
tothe genuineness of the grantors signature, and one 
of them from his declaration that he had sold his land to 
the grantee, and made him a deed therefor. 

The Defendants then proceeded to inquire of the wit- 
nesses or some of them, as to the consideration mentioned 
in said deed, and whether the same had been paid in 
Confederate money. To this inquiry the Plaintiff ob- 
jected, but the objection was overruled by: the Court, 
and the testimony admitted; and to this ruling of the 
Court the plaintiff excepted. The fact that the pay- 
ment of the $1200, the consideration named in the deed, 


was made in Confederate money does not invali- 
date the transaction or avoid the deed unless 
there was an unlawful, wrongful or immoral purpose 
on the part of the parties thereto, connected with it 
and nothing of this kind appears on the record. Thor- 
ington vs. Smith, 8 Wallace 1, and Mathew W. Harri- 
son, Ex’or, &c., vs. Farmer’s Bank of Virginia, decided 
by this Court at the present term. The Plaintiff then 
proposed to prove his possession of the premises by 
virtue of the deed aforesaid, and that William Erwin 
became his tenant by reason of his title under said 
deed, and not otherwise; to the admission of this evi- 
dence the Defendants objected, and the court excluded 
the testimony, on the ground that the said deed from 
Stout to Marshall was void, and that the latter had ac- 
quired no such right by virtue thereof, as the Court. 
could enforce; and to this action of the Court, the 
Plaintiff excepted. For the reasons hereinbefore assign- 
ed, this ruling of the Court was erroneous. There are 


no other questions appearing upon the record, requiring - 
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the notice of the Court. 

Under the proceedings had in this case, as hereinbe- 
fore detailed, the jury found a verdict for the Defend- 
ants, and a judgment was rendered in their favor for the 
costs of this suit. 

Under the views and principles hereinbefore an- 
nounced, it is manifest that the verdict is erroneous, and 
the judgment is hereby reversed, with costs to the ap- 
pellant according to law; and the verdict of the jury set 
aside ; and this case is remanded to the Circuit Court of 
Gilmer county, and the Plaintiff awarded a new trial 
therein. 

Moore and HorrMANn, Judges concur in the fore- 
going opinion. 

Haymonp President, absent. 
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THE CHESAPEAKE AND OHIO RAILROAD CcMPANY 
PLAINTIFF, IN THE ACTION AND PLAINTIFF IN 
ERROR, against CorA P. Braprorp, LELIAN C. 
BRADFORD AND WILLIAM A. BRraApDForD, JR., 
DEFENDDANTS IN THE ACTION A ND DEFENDANTS IN 
ERROR. 


Decided February 24th, 1873. 


SYLLABUS. 


1. In a proceeding by a Railroad Company to take lands for the use of 
its road, against the owner of the land, it iserror for the Court 
on confirming the report of the Commissioners, and ordering the 
same to be recorded to render judgment against the applicant for 
the amount of damages ascertained by the report. 


2. Atany time within twelve months after the report of the Com- 

_ Missioners has been confirmed, and ordered to be recorded, 

tbe sum so ascertained, with legal interest thoreon, from the date of 

the report until payment, may be paid by the applicant to the per- 
sons entitled thereto, or into Court. 
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3. W. made his wi!] and, the 2nd clause thereof is in these words; to wit: 


“2nd I give and bequeath unto my deughter, Amelia during 
her natural life, and after death to such children, or child, as she 
may leave, my interest in the land conveyed to me by Jas. Hew- 
ett, by deed bearing date on the 16th day September, 1833, and of 
Record in the Clerks office, lying above Lens Creek; also, the 
interest conveyed to me by James Armstrong, in said lands, by 
deed of record in Clerks office, together with the appurtenances 
thereunto belonging, excepting therefrom a burial ground in the 
field, of fif.y feet square enclosure. Also so much of my interest in 
the estate of Leonard Morris, deceased, conveyed to me by James 
Hewett, and of record in the clerks office. All of that part of my 
interest, that is, in the old field or River survey, and all my in- 
terest that is on the back land above Lens Creek, and the left 
hand fork on the same. * If my daughter Amelia shall de- 
part this life without children or child, then in that event she 
shall have the right lo dispose of the aforesaid property by will, 
as she may deem fit or best.” ‘W. died after making his will, and 





his daughter has three children, who are infants, and she is still 
living. In a proceeding to take part of the land devised by the 
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will for the use of an incorporated railroad company, the com- 
missioners appointed to ascertain a just compensation to the own- 
ers of the estate, proposed to be taken, in ascertaining the dam- 
ages, do so, upon the supposition and principle, that the three in- 
fant children are the absolute owners in reversion of the estate, 
without limitation or contingency, after the expiration of the 
estate of Amelia, and assess the damage tothe interest of the three 
infants, (by name, as being theirs, without limitation or con- 
tingency) in the real estate proposed to be taken at $1600, and 
the court confirmed said report and ordered it to be recorded; 
and rendered an absolute judgment against applicant for the 
whole amount of the damages and costs. 
HELD, this was error, 


4. The applicant to take the property in preparing its petition (or 
rather attorney) filed in the proceedings, misstates under a miscon- 
ception, the estate of the three infants in the reversion of the land: 
and after the Commissioners were appointed, and had adopted 
such misconception in ascertaining the damages, and who were 
entitled thereto, and acted upon it and signed their report, and 
and before it was formerly filed in Court the applicant asked 
leave of the Court to discontinue the proceeding. 

Hep, 


That the Court should have dismissed the proceedings under the cir- 
cumstances and at the costs of the applicant. 
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The case is stated in the opinion of the Court. 
Miller & Quarrier, and Laidley & Hogeman, for Plaintiff, 


The appeal in this case is taken from the order of July 
8th, 1872, allowing the Defendants to file the commission- 
er’s report, and refusing to discontinue the case on Plain- 
tiff’s motion, at its cost ; and, from the order of July 15th, 
1872, overruling the exceptions to the commissioner’s 
report, and rendering judgment against the Plaintiff in 
favor of the infant Defendants, Cora P., Lillian C., and 
William A. Bradford, by name. The matters arising 
upon the first of the above orders appear more par- 
ticularly in the three billsof exceptions set out in the 
record, and which bills also bring up for review the 
action of the circuit court in permitting the introduction 
of testimony on motion to discontinue. . 

We humbly submit that there is error in all the above 
action of the court below, and for the following reasons: 

First. The court should have passed upon Plaintiff's 

_motion to discontinue before permitting Defendants to 
file the commissioner’s report. It wasa proper motion to 
make at any stage of the cause, and when made, should 
have been decided upon the case as it then stood. 

Second. The plaintiff had a right to discontinue the case 
case at its costs at any time before the report was confirmed. 

10 Howard U.S. Supreme Court 395; 7 Johnson’s 
Chy, 49. 1 Wendell, 318; 3 Sandford, 689; 11 Wen- 
dell, 154; 10 Maryland 544; 20 Wendell, 618; 20 Ver- 
mont,39; 31 New Jersey, (2 Vroom,) 72; 18 John- 
son, 506. 

Indeed, the plaintiff in condemnation cases is at liber- 
ty to abandon its effort to acquire the legal title to any 
tract of land , even after the entry of the order confirm- 
ing the report and directing the payment of the money, 
and the defendant could not compel the plaintiff to take 
it. Under the ordinary and usual order confirming re- 
ports it would not be necessory to appeal to accomplish 
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that purpose, but tne peculiar order in this case makes 1878. 


January 
the appeal necessary. __ Term. 
The right to abandon and discontinue is clearly indi- Chosa oie . 
r 


cated in the eighteenth section of chapter forty-two of * Company, 
the Code of 1869, in relation to these proceedings. Bradford et als 
Under that provision the plaintiff has twelve months in 

which to pay to the owner of the land or into court the 

amount of the award, if the plaintiff fails to do so it ac- 

quires no title to the land which it set out to acquire, 

nor can it, thereafter, be compelled to pay the amount 
ascertained to be the compensation therefor. If after 

that time the plaintiff desires to acquire the title, it is 

clearly contemplated a new proceeding must be institu- 

tuted for that purpose. 

The fact that plaintiff’s attorney carried the report to 
the clerk’s office with other papers in similar cases could 
not effect the motion to discontinue. The report was 
not filed by being placed with the papers but could only 
be filed in court. Moreover, when the report was taken 
to the clerk’s office as well as when finally filed, it bore 
an endorsement to the effect that plaintiff discontinued 
the proceedings at its cost. 

Third. It was improper to permitany testimony to be 
introduced on the hearing of the motion to discontinue, 
especially touching Plaintiffs action in entering upon the 
land described in the report. Notwitstanding all such ac- 
tion, the Plaintiff had the undoubted right to discontinue. 

Fourth. Notwithstanding the matters proved the 
court should have granted Plaintiffs application to dis- 
continue. The fact that Plaintiff had entered upon the 
land ard built embankments and made excavations was 
no ground for refusing it, even if the infant Defendants 
were the absolute owners of the fee in the land. Their 
remedy, if injured, was not by forcing upon Plaintiff in 
this proceeding the legal title of the land, but by their ac- 
tions of trespass, case or ejectment for the unlawful en- 
tering. 

3 Mass., 406; 7 Mass., 163; 3 Green, (N. J., Chy.,) 
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47; 15 Maryland, 199: 7 Smed & Marshall, ( Miss.,) 
568; 23 Indiana, 623; 34 Maine, 247. 

Fifth. The Defendants’ object in introducing testimony 
was evidently to show that some rights to compensation 
had vested in them, by Plaintiff’s action in entering 
upon the land, and thus prevent a discontinuance. The 
authorities, however, show that no rights vest in either 
party until the report is confirmed, in fact not until the 
payment of money. 

3 Sanford, 689; 20 Wendell, 618; 31 New Jersey, 
72; 10 Maryland, 544; 27 Vermont, 39; 10 Iowa, 
543. 

But admitting, for argument’s sake, that an entry by 
plaintiff vested in defendants a right to compensation, 
where the whole title is in the defendants, can that doc- 
trine be applied to thiscase? It is evident Plaintiff had 
entered upon the land long before the institution of this 
proceeding, under a deed from Amelia W. Bradford 
who was the owner of a life estate in posssession, as well 
as the owner of a contingent estate in remainder. The 
record shows she was in life at the time the motion was 
was made. This deed conveyed the estate of Amelia W. 
Bradford iu the land, and authorized an entry thereon, 
and the actual use thereof by the plaintiff. By the entry 
under this deed no rights had become vested in the De- 
fendants against the Plaintiff to compensation or any- 
thingelse. The rights of the Plaintiff in the land were, 
indeed, greater than those of the Defendants. The Plain- 
tiff occupied the place of Amelia W. Bradford, and 
if she survived the defendants, the Plaintiff would, under 
the deed, acquire the absolute estate in fee. 


Sixth. It was certainly error to overrule the first ex- 
ception endorsed on the report. Admitting for the. 
present that the commissioners could properly assess the 
value of the contingent remainder in the land taken, and 
the damages to that interest in the residue of the tract, 
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without, at the same time, ascertaining the value of the 
particular estate on which it is founded, it was manifestly 
error in the commissioners to report that the infant Defend- 
ants were entitled to that value. Their interest in the 
remainder is at best a contingent interest, which may be 
defeated, and in that event the assessment in their favor 
would be an illegal and unjust act to the party who would 
actually become entitled to it. In this case that party 
would be the Plaintiff, who, by purchase, has already 
acqured an estate that may turn out to be superior to 
that of Defendants. 

Seventh. It was also errorin the Court .to render 
judgment against the Plaintiffon this award in favor of 
the Defendants. Instead of entering judgment thereon 
for the Defendants, the court should have taken the cus- 
tody of the amount awarded, provided for its preserva- 
tion, and, on the happening of the contingency which 
determined the estate in remainder, provided for its 
payment to the party in whom the remainder vested. 
See. 20 chap. 71 Code 1869. 

Eighth. But the commissoners wholly failed to discharge 
the duty required of them by the fourteenth section of 
chapter forty-two of the Code of 1869, and the order 
appointing them. They were required to ascertain a just 
compensation for the land described in the application, 
and for damages to the residue of the tract beyond the 
peculiar benefits to be derived in respect to such residue, 
&e. Instead of doing this they ascertained the val- 
ue of a particular interest, which, it is submitted, they 
could not do with anything approximating accuracy, 
as a matter of fact, and without a direct violation of law. 

The twenty-third section of chapter forty-two of the 
Code provides how the value of different interests in a 
tract is to be ascertained. It clearly shows that it is 
not to be done by the commissioners. It was, therefore, 
error in the court to overrule the third exception en- 
dorsed in the report. 
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Ninth. But the form of the judgment is wrong. It is 
a recovery in favor of the infant defendants by name, 
when it could only be in the name of their guardian. 

Tenth. It is, moreover, wrong as a recovery in favor 
of the infant Defendants, because the interest of each is 
not only contingent upon their surviving the mother, 
Amelia W. Bradford, but also contingent upon all of them 
surviving their mother. The remainder is not vested 
in the children born of Amelia W. Bradford, but in such 
children as may survive her. 

Eleventh. It is moreover wrong in being in the form of 
a recovery. The seventeenth and eighteenth sections of 
chapter forty-two do not contemplate a recovery, but 
a mere confirmation of the report, and its recordation on 
the chancery order book. When that is done the plain- 
tiff has twelve months in which to accept or reject the 
award. No recovery authorizing execution is provided 
for, except under the twenty-first section of the same 
chapter, in which provision is made for those cases where 
a report fixing the amount of compensation is made, the 
money paid and the report set aside. If by asubsequent 
report the amount of compensation is increased, then, in 
cases where by payment as aforesaid the title has vested 
in plaintiff, judgment may be rendered for the excess, 
but in no other class of cases. 

For the various errors thus noticed, and for others 
appearing in the record, the court should, in our judg- 
ment, reverse the orders appealed from and allow plain- 
tiff to dismiss the proceedings. 


HAyYMOND, President. 


Petitioner, the Chesapeake and Ohio Railroad Com- 
pany, on the 25th day of October, 1870, filed its petition 
in the Circuit Court of Kanawha county, representing 
that the line of its road had been located by its engi- 
neers through and over certain lands therein mentioned 
and described, giving the boundaries of the land sur- 
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veyed for its railroad. And in its petition the company 
represented that it proposed to take for the purposes of 
its road the lands embraced within the boundaries named, 
under, and by virtue of its acts of incorporation. And 
the company in its petition represents that Amelia W. 
Bradford has a life estate in the lands within the boun- 
daries named, and that Cora P., Lillian C., and William 
A. Bradford, Jr., all children of the said Amelia W. 
Bradford, and infants under the age of twenty-one years, 
are the owners of the remainder in the said lands, and 
as such, are entitled to compensation from it for taking 
the lands and constructing and using its railroad through 
the same. The company states in its petition that Amelia 
W. Bradford, as tenant for life of said lands, has con- 
veyed her life interest therein to it, by deed. duly exe- 
cuted and recorded ; and that Amelia W. Bradford was 
the guardian of her said infant children, duly and regu- 
larly appointed. “And the company in and by its peti- 
tion prayed the Circuit Court to appoint five disinter- 
ested freeholders, commissioners to ascertain what would 
be a just compensation to the persons entitled thereto, 
for the real estate so proposed to be taken, and for such 
other and further orders and proceedings as should be 
necessary to entitle it to the lands. 

It is agreed by the counsel in the cause, by a writing 
signed and filed by them with the papers, that Amelia 
W. Bradford, guardian of the infants, and the infant De- 
fendants, had legal notice of the filing of the petition in 
the Court below, and that said Amelia W. Bradford is 
the legal guardian of the infants. After the filing of 
the petition and legal service of notice on the guardian 
and infants according to law in such case, and at a Cri- 
cuit Court of the county of Kanawha, held on the 26th 
of October, 1870, the Court determined that the com- 
pany had the lawful right to take the lands for the pur- 
poses stated in its petition. And thereupon, five com- 
missioners were chosen and appointed in the mode pre- 
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scribed by law, to ascertdin a just compensation for 
taking the lands described in the petition, and to whom 
the same should be paid; and that they report their 
proceedings under the order of their appointment, to 
the Court as soon as convenient. Afterwards, on the 
8th day of July, 1871, the Court, in consequence of the 
commissioners theretofore appointed not being able to 
agree, caused to be chosen and appointed, five other 
commissioners to act in lieu of the former commis- 
sioners, (who were removed,) with the same powers and 
duties, and for the same purposes as directed by the 
former order. Afterwards, on the 25th day of Novem- 
ber, 187I, by consent of the parties, the order entered 
in the cause on the 8th of July was set aside by the 
Court, and five other commissioners were chosen and 
appointed for the purposes stated in the petition, and 
who were ordered by the Court to ascertain a just com- 
pensation for taking the lands described in the petition, 
and to whom the same should be paid; and that they 
make report of their proceedings under the order of their 
appointment, to the Court as soon as convenient. The 
commissioners last appointed acted on the 3d day of 
April, 1872, and in their report, of that date signed by 
three of them, they say “we find that Amelia W. Brad- 
ford has conveyed her life estate in the real estate to the 
applicants, and are of the opinion that sixteen hundred 
dollars will be a just compensation for the interest of 
Cora P., Lillian C., and Wm. A. Bradford, infant chil- 
dren of said Amelia, in the real estate hereinbefore de- 
scribed, which is proposed to be taken by the applicant, 
as well as for damage to the interest of said infants in 
the residue of the real estate of the Defendants, beyond 
the peculiar benefits that will be derived by the interest 
of said infants in respect to such residue from the work 
to be constructed.” Afterwards, on the 8th day of July, 
1872, the company, by its attorneys, asked leave of the 
Court to discontinue the proceedings ; and, on motion of 
the Defendants, time was granted them to show cause 
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against the company’s motion ; and at the same time, on 
motion of Defendants, the report of the commissioners 
before referred to was ordered to be filed. The Court 
afterwards, on the same day, after hearing the evidence 
as well for the motion of the company to discontinue their 
proceedings, as against the motion, overruled the motion. 
And thereupon the company tendered three several bills 
of exceptions to the opinion of the court in overruling its 
said motion which were duly signed and made a part of 
the record. The company also filed three. exceptions to 
the report of the Commissioners which appear at large in 
bill of exceptions No. 2; and are as follows, to wit: 

“1st. Because the Commissioners erred in awarding 
the entire damages assessed in this case to the children 
of Amelia Bradford, when the interest of saidjchildren in 
the land mentioned in the petition is contingent upon 
their surviving the said Amelia W. Bradford, which 
event may not happen. 

2nd. Because the sum awarded is exorbitant and un- 
conscionable. 

3rd. Because the Commissioners did not ascertain the 
value of the land taken and damage to the residue of 
the tract, but merely ascertained the interest of the chil- 
dren of Amelia W. Bradford in such land damages. It 
was proven to the court that all the claim, right or title, 
of Amelia W. Bradford, and her children, in and to the 
lands proposed to be taken by the Company; for the 
purposes in its petition stated, was, and is conferred, 
and claimed from and under the will of Luke Wil- 
cox, deceased, and the clause thereof which is in 
these words, to wit: 2nd. I give and bequeath unto 
my daughter Amelia, during natural life, and after 
ther death, to such children or child as she may 
leave, my interest in the land conveyed to me by 
Jas. Hewitt, by deed bearing date on the 16th day of 
September, 1833, and of record in the clerk’s office, lying 
above Lens Creek ; also, the interest conveyed to me by 
James Armstrong in said lands, by deed of record in the 
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clerk’s office, together with the appurtenances thereunto 
belonging, excepting therefrom a burying ground, in the 
field, of fifty feet square enclosure. Also, so much of my 
interest in the estate of Leonard Morris, deceased, con- 
veyed to me by James Jewitt, and of record in the 
clerk’s office. All of that part of my interest that is in 
the old field or River survey, and all my interest that is 
on the back land above Lens Creek, and to the left hand 
fork on the same. Also the following slaves, and per- 
sonal property, to wit: Fifteen negro slaves, named 
Charles, Charlotte, and her children, Judy, Nancy, Al- 
fred, Dan, Julia, Ann, Harriet, and William and Step- 
toe Dennis, Kate, Jasper, and Mark, together with the 
increase of the female slaves. Also all my household and 
kitchen furniture, of every kind whatsoever ; also, all 
the books contained in my library. If my daughter, 
Amelia, shall depart this life without children or child, 
then, in that event she shall have the right to dispose of the 


. aforesaid property as she may deem fit or best.” 


Amelia W. Bradford, the mother of the infants, is still 
living, and if the infants are entitled to damages for the 
land proposed to be taken, they are so entitled, by reason 
alone of the clause of the will above quoted, as fully ap- 
pears from the proof in the case. 

The court overruled the exceptions taken to the re- 
port of the commissioners, by the Company, and ren- 
dered judgment upon the report in favor of the infants, 
Cora P. Bradford, Lillian C. Bradford, and William A. 
Bradford, against the Company for the sum of $1600, the 
damages assessed by the Commissioners with legal inter- 
est, from the 3rd day of April, 1872, and their costs by 
them about their defence expended, including a docket 
fee of $20, as allowed by law. 

From this judgment and the order of the court over- 
ruling the Company’s motion to discontinue proceed- 
ings, the Company has appealed. 

The 2nd Section of Chapter 42, of the Code, provides, 
that, “In any case in which real estate may lawfully be 
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taken for a purpose of public utility, application may be 
made to the Circuit Court of the County in which the 
estate is situated, to appoint Commissioners to ascertain 
a just compensation to the owners of the estate proposed 
to be taken.” 

The 4th section of same chapter provides that, “That 
the proceedings may be instituted jointly against all the 
owners of the real estate proposed to be taken.” 

The 6th section provides that of the application ten 
days notice shall be served on the owners, claimants, 
and persons holding liens, and that the notice may be 
given either before the application for condemnation is 
presented to the court, or afterwards. The 7th section 
provides, “If an owner or person holding such lien or 
claim be under disability, and there be a guardian or 
committee for him, such guardian or committee shall be 
notified.” The 10th section provides that“Upon its ap- 
pearing that the proper notice has been given, and that 
the case is one in which the applicant has lawful right 
to take private property for the purposes statedin the 
application upon just compensation, five disinterested 
freeholders, shall be appointed commissioners to ascer- 
tain what will be a just compensation to the person en- 
titled thereto for each parcel of real estate proposed to 
be taken.” 

By reason ofa special act of the Legislature applicable to 
this Company three of the Commissioners signing the 
report is sufficient as was done in this case. The 14th 
section provides what the commissioners shall do, and 
prescribes the plan of their report, a part of which is “we 
have viewed the real estate owned by mentioned in 
the said application, and are of opinion that will bea 
just compensation for so much of the said real estate as 
is proposed} to be taken by the said applicant, as well 
as for damage to the residue of the said real estate beyond 
the peculiar benefits which will be derived in respect to 
such residue from the work to be constructed.” The 17th 
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Section provides that when the report has been returned 
unless good cause be shown against it, or it be defective 
or erroneous on its face, the court shall confirm the same, 
and order it to be recorded on the chancery order book. 
The 18th section provides that at any time within 


twelve months after the report has been confirmed, and - 


ordered to be recorded the sum so ascertained with legal 
interest thereon from the date of the report until payment 
may be paid by the applicant to the persons entitled thereto, 


or into court, and that upon such payment, the title to that, 


part of the land so paid for shall be absolutely vested in fee 
simple, except that in case of a turnpike or other road, 
(not including, however, ‘a railroad,) the right of way 
only shall be vested. The 19th section provides. “If 


good cause be shown against the report, or if it be de- . 


fective, or erroneous on its face, the court, as may seem 
to be proper, may set it aside or recommit it, &c.” The 
20th section provides, that “After such report has once 
been made, though it be set aside, recommitted or new 
Commissioners appointed, the applicant, upon paying into 
court the sum ascertained by such report, with legal 
interest thereon from the date of the report, until 
payment may, notwithstanding the pendency of fur- 
ther proceedings, enter upon, take and use for the pur- 
pose specified in the application, that part of the land 
in respect to which such payment is made.” Section 21 
provides, that “When after such payment into Court as 
is mentioned in the preceding section, a subsequent report 
is made, which is confirmed, and ordered to be recorded, 
if the sum ascertained by such subsequent report exceed 
what was so paid, and the applicant fail to pay the same, 
judgment shall be given against him for the amount of 
such excess with legal interest thereon from the date of such 
subsequent report until payment ; but if what was so paid 
exceed the sum ascertained by such subsequent report, 
the excess shall be paid back to the applicant, out of the 
fund in Court, or by the person to whom it shall have 
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been paid.” Section 22nd provides that, “When judgment 
is rendered against the applicant, pursuant to the last sec- 
tion, for any excess ascertained by such subsequent report 
with interest, the applicant shall, thereafter, have no 
right to the possession of the land until the judgment is 
satisfied. But from the time of such satisfaction by the 
payment of the money to the persons entitled thereto, 
or into Court; or from the time of the confirmation of 
such subsequent report, if no additional compensation be 
thereby ascertained, the title to that part of the land -for 
which such compensation has been made, shall be abso- 
lutely vested in the applicant in fee simple, except, as before 
excepted, in case of aturnpike or other road.” The 23d 
section provides that, to enable the Court to dispose prop- 
erly of any money so paid into Court it may have inquiry 
made by a Commissioner to ascertain what persons are en- 
titled thereto, and in what proportions, and may direct 
publication to be madé requiring all to appear before the 
Commissioner, that their respective claims may be passed 
upon. Uponreport of the Commissioner or from the 
evidence before it without such report, the Court shall 
make such disposition of the money, as may seem to it 
right. It is further provided that in cases not otherwise 
provided for, the applicant shall pay the costs of the 
proceedings, and a reasonable docket fee to be fixed by 
the Court, but not to exceed $20, may be allowed to any 
party, if it seems proper to the Court. 

I have stated with particularity the substance, and 
mostly the language of the chapter of the Code, 
touching this case, to the end that my views as hereafter 
stated may be more clearly appreciated and understood. 

It is a fundamental principle contained in the Consti- 
tution of the United States, and the Constitution and 
Laws of this State that private property, shall not be 
taken for public use without just compensation. And 
with us it cannot be taken against the will of the owner, 
unless such taking has been authorized by law. The 
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justification for taking private property from its 
owners for public use, is that, the public interest, and pub- 
lie good are paramount in magnitude, and importance 
to private interest, and, therefore, private interest must 
yield to that of the public. Still the just respect of 
these who constitute the public, for private right, and 
private interest, has hitherto been so strong, as to induce 
the Constitutional provisions that “private property 
shall not be taken for public use without just compen- 
sation.” This is a wise and salutary provision. It should 
be strictly adhered to and not suffered to be evaded or 
perverted. It will be seen by careful attention to the 
sections of law which I have quoted, that it is not the 
mere ascertainment of the value of the property proposed 
to be taken according to the forms of law, that authorizes 
the invasion or taking of the property of the private citi- 
zen by a corporation organized for purposes of in- 
ternal improvement, nor is it the confirmation of the 
report of the Commissioners by the Court, nor both 
together. It is the payment of the value of the proper- 
ty taken, ascertained in the manner provided by law. 
The mode of ascertaining the value of the property. is 
prescribed by law to enable the applicant to take the 
property from the owner, if he desires so to do by 
making the compensation within twelve months after lhe 
report of Commissioners has been confirmed. If he 
fails to pay the ascertained value within that period it is 
claimed with plausibility that he no longer has the 
privilege of invading or taking the property by paying 
the ascertained value. If after the expiration of twelve 
months the applicant still desires the property, it is 
claimed and has been held by some Courts, that he can 
not take it or acquire right to it, against the will of 
the owner without again having its value ascertained as be- 
fore. It is not intended by the law that because the appli- 
cant hasthe value of the property ascertained, and the re- 
port of the Commissioners affirmed by the Court, that the 
applicant shall therefore pay the value, and become in- 
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vested with the fee simple right to the property. When 

the value of the property is ascertained he may find 

that he does not need it; that it is not necessary to 

take it from the owner. But it is intended that the 

applicant shall not be in anywise authorized to take or 

injure the property, unless the ascertained value of 
the property is paid within the time prescribed by law. 

And ifthe applicant after the value is ascertained at any 

time after the confirmation, and recordation of the re- 
port, takes or injures the property without first paying 

the ascertained value, he is a trespasser, just as though 

he had never caused the value of the property to be 

ascertained, and is liable to be treated, sued and mulcted 
in damages therefor, as any other trespasser. It is, 
therefore, evident that it is not the meaning or intention 
of the law, that a personal judgment shall or may be 
given against the applicant for the ascertained value 
of the property, except when he pays into Court 
the amount ascertained by the report of Commissioners, 
and a subsequent report of Commissioners is made, (which 
is confirmed and ordered to be recorded,) and which 
ascertains damages in excess of the amount before ascer- 
tained. In this case, as well as all others, the applicant may 
at any time within twelve months after the report has 
been confirmed and recorded, pay the sum ascertained 
with its legal interest from the date of the report until the 
payment, to the persons entitled thereto, or into Court, and 
upon such payment the title vests in fee simple in the appli- 
cant. Still, in this case, the Court rendered an absolute 
judgment against the applicant at the time of confirming 
the report for the amount of damages, as well as, the 
costs, and from anything that, appears an execution, 
could at any time issue after the judgment for the whole 
amount thereof, against the applicant, though the twelve 
months may not have expired. If the applicant pays 
the ascertained value into Court after the return and 
confirmation of the report, such payment and the re- 
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corded proceedings, are his justification for taking the 
property, because altogether they invest him with the 


Ohio Raikest fee simple title to the property, with the exceptions 


Company 
Ve 
Bradford 
ét als. 


mentioned in the laws. Without the payment of the 
ascertained value within the time specified, the applicant 
has no authority or license to take or injure the property 
more than any other person, andif he does, he isa 
wrong doer and is liable to be treated as such in every 
respect. 

I very much doubt, whether it is competent, under the 
law, for the Commissioners to ascertain an amount less 
than the full value of the whole title to the land pro- 
posed to be taken, though Ido not determine that 
qnestion as I deem it unnecessary. The Commissioners 
in ascertaining the compensation to be made to Cora P. 
Lillian C. and William A. Bradford, evidently acted 
upon the supposition that they were the owners of a 
vested remainder in fee simple inthe lands after the 
determination of the life estate of their mother, subject 
to no limitation or contingency, and ascertained and 
fixed the compensation accordingly. The Circuit Court 
in confirming the report was, doubtless impressed with 
that opinion. A careful examination of the clause of 
the will of Wilcox, which I have quoted, must dispel 
that view as being erroneous. The estate conferred by 
the will, exclusive of the vested life estate, I think, amounts 
to a contingent remainder. It certainly is not a vested 
remainder without limitation or contingency. If the 
children to whom the compensation is made, by the 
report, should survive their mother, and no other child 
be born before the mother’s death, then they become 

the owners of the property, and would be entitled to the 
whole of the compensation given, but they may die be- 
fore their mother, and another child may be born and 
survive the mother, or the mother may survive all her chil- 
dren. If this be the correct view then it would be wrong to 
pay the ascertained compensation to the three children 
named, for another person or persons may be entitled 
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to demand and receive it. In proceedings to take the 
property of the owner the Court must pursue the 
Statute conferring the jurisdiction, in its orders and 
judgments. The whole authority of the Court in such 
case is conferred by the Statute. .The Counsel for the 
Company in preparing the petition, which was filed, 
evidently, at the moment, misapprehended the character 
and extent of the estate, of the three children of Mrs, 
Bradford. But, afterwards, discovered the error, and 
sought to correct it as far as possible, by moving the 
Court to dismiss the proceedings. If the Court had 
dismissed the proceedings when the motion was made, 
it should have done so at the cost of the Company. As 
the proceedings were commenced in apparant error and 
misapprehension I think the Cireuit Court should not 
have confirmed the report of the Commissioners, and 


erred in not dismissing the proceedings at the cost of 


the applicant. 

For these reasons the judgment of the Court below 
against the Appellant rendered on the 15th day of July, 
1872, and the order of the same Court made on the [8h 
of July 1872 overruling the motion of the Appellant 
to discontinue,the proceedings must be reversed with costs 
to the Appellant in this Court. And this Court proceed- 
ing to give such judgment as the Court below should 
have given, the report of the Commissioners filed in the 
Court below must be set aside and the proceedings dis- 
missed, and judgment against the Appellant in favor 
of the Appellees for their costs, ineluding a docket 
fee of $20, up to, and including the 8th day of July, 1872. 


Pavitt, Moore and Horrman, Judges, concur in 
the foregoing opinion. 
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— Tuomas A. HENNING, PLAINTIFF, AND APPELLEE, 
against WILLIAM FisHer, Samvuet KIncan, 


AND Henry W. Moss, DEFENDANTS AND APPEL- 
LANTS. 





Decided February 24th, 1873. 


SYLLABUS. 

1, The recordation of a deed by a Clerk of a County Court, who con- 
tinued to exercise his office after the State had passed the ordinance 
of secession, but while the County was under the Military power o¢ 
the Confederates, was a valid recordation, and must be so recog- 
nized in all judicial proceedings. 


2. K. conveyed F., by deed, a house and lot, which decd was duly 


recorded on the 16th day of March, 1863, subsequent tojthe dock- 
eting of two judgments by a judgment creditor of K—s. F. after- 
wards sold the house and lotto H. At the request of F., H. exe- 
cuted two bonds in favor of M. for $1.000 of the money, and 
delivered them to M. who, in consideration thereof, surrendered 
to F.a bond held on F. by shim, (M.) and released the se- 
curity thereon. M. obtained judgment on the bonds against H. 

H.then filed a bill in equity against K. F. and M. enjoining the 


collection of the judgment, on the ground of judgment liens 
existing on the property. 
HELD, 


That as to M. the bonds were good, and enforceable against H. 


An appeal from the Cireuit Court of Greenbrier 


County. The opinion of the Court sufficiently states 
the facts. i 


Snyder, for Appellants. 


The Circuit Court should have dismissed the Plain- 
tiff’s bill. 
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1st. The Plaintiff having voluntarily executed his 
bond to the Defendant, Moss, who was not a party to 
the sale of the house and lot, a Court of Equity can 
afford him no relief. 

2nd. The bill fails to aver any fact tending to show 
that the deed from Kincaid to Fisher was not duly re- 
corded in 1863. 

ard. The recitals of the bill do not show the existance 
of any specified judgments, or liens upon the house and 
lot; and, 

4th. The bill does not aver that Kincaid had not 
other real estate sufficient to pay any and all judgments 
against him at the date of the sale, to Fisher. 

First. The Plaintiffs bill alleges that the conside- 
ration of the bonds, upon which the judgment enjoined was 
recovered, was, “in part, fora house and lot,,” sold by 
the Defendant, Fisher, to the Plaintiff. The Defendant, 
Moss, was no party to this sale, and it is not pretended that 
the house and lot had anything to do with the conside- 
ration which passed from Moss for these bonds. Fisher 
was indebted to Moss, and the Plaintiff, by executing 
his bonds to him, undertook to pay this indebtedness. 
So far as the bill shows, Moss did not even know the 
nature of the consideration which passed from Fisher 
to the Plaintiff as an inducement to execute his bonds in 
payment of Fisher’s debt. Nor was it material for him 
to enquire. Had no consideration, whatever, passed 
from Fisher to the Plaintiff, still the Plaintiff, having 
voluntarily assumed the debt of Fisher to Moss, and 
executed his bonds therefor, he is bound to pay them. 
The Plaintiff certainly stands in no better position than 
if he had executed his bonds to Fisher, and Fisher had 
assigned them to Moss; and, upon their being presented 
to him, he promised to pay them, and executed his own 
bond in lieu thereof to Moss, the assignee. In such an 
event, he would destroy all the equities which he 
might have had against the original bonds, for he 
would therby release Fisher as assignor. And, by so 
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doing, would necessarily assume his liability, and could 
make no defence against Moss that could not have been 
made by Fisher. Haden vs Garden. 7 Leigh, 151-163. The 
mere promise of an obligator, that he will pay his bond, 
made to a third party, who, on the faith of that promise, 
and with the assent of such obligor, purchases [the 
bond, binds the obligor to pay it, although it may have 
been void between the original parties. In Cleaton vs. 
Chambliss, the general rule is stated to be, “that any 
damage, or any suspension or forbearance of his right, 
or any possibility of a loss occasioned by:the promise of 
the obligator, is sufficient consideration for such promise 
and will make it binding although no actual benefit 
accrues to the party undertaking.”—6 Rand. 90. 

If the promise is made by the obligor, and the 
assignor has acted upon such promise, it can make no 
difference whether the facts which induced the promise 
existed or not, it being the fact that it has been acted 
upon that renders it conclusive-—Davis vs. Thomas, 5 
Leigh, 1; Smith vs. Stone, 17 B. Monroe 168, and 
Dutchess, of Kingston’s case, 2 Smith Lead, case (6th 
Am. Ed.) 750-1. é 

The case at bar, if possible, is yet more obligatory 
than the cases above referred to, for, in this case, the Plain- 
tiff induced Moss to surrender hisclaim to Fisher by exe- 
cuting his own bond directly to him. This act imposed 
upon the plaintiff two distinct and independent gbli- 
gations; one that he would pay the bond ; and the other 
that he would discharge the liability of Fisher to Moss. 
That the Plaintiff was ignorant.of the fact that the con- 
sideration from Fisher to him, which moved him to 
execute the bonds to Moss, was invalid, can make no dif- 
ference. It was his duty to inform himself, and, having 
failed, he will not be permitted to throw the responsi- 
bility of his ignorance and neglect upon Moss, who was 
not bound to know, and had no interest‘in ‘ascertaiinng 
what arrangement was made between the Plaintiff and 
Fisher.—1 Greenl. on Ev. §207-6. 
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Second. The bill contains no averment of any fact to 
show that the deed from Kincaid to Fisher was not duly 
recorded in 1863. It admits that “the deed was spread 
upon record by an’ officer professing to act as Clerk, 
&c., on the day of its date.” It then says, “he was not 
such officer; he ceased to be such when the State of 
Virginia seceded, or attemptd to secede, from the 
Union, in the year 1861, so the deed was void, &c.” 
This is all that is stated to make the deed void. By 
what act did the Clerk cease to be an officer? Did he 
adhere to the Confederates, resign his office, fail to 
take the proper oaths, or what? There is no averment 
of anything of the kind. Then, can the Court, upon the 
mere allegation that “the State of Virginia seceded, or 
attempted to secede from the Union in the year 1861,” 
hold that the Clerk thereby, or for that reason, ceased to 
be an officer? 

But let us assume, what we presume was intended, 
but which was certainly not alleged by the Plaintiff, 
that the Clerk, at the time he recorded the deed, ad- 
hered to the Confederate cause, and was acting under, 
and within, the control of the seceded Government of 
Virginia. Would that make his acts void? If the 
Government under which he was acting was, in any 
sense, a Government, his acts were not void, although 
he may not have been an officer de jure.— Griffin vs. Cun- 
ningham, 20 Grat. 31, 41 and 87; Wilcox vs. Smith, 5 
Wend. 231. 

In Sherfy vs. Argenbright, the Supreme Court of Ten- 
nessee decided that, during the war, that State “was a 
government de facto in the highest degree. So closely 
resembling the lawful government that the mass of the 
people, looking to the possession, were, by every law, 
hnman and divine, bound to yield to it their obedience 
in both civil and military matters, and are excused and 
justified in doing so.”—1 Hieskill, 128, see, also, Griffin 
vs. Cunningham, 20 Grat. 31. 


In the case of Texas vs. White, the Supreme Court in 
31 
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determining the validity of certain Acts passed by the 
Confederate Legislature of Texas, held “that acts neces- 
sary to peace and good order among citizens, such, for 
example, as acts sanctioning and protecting marriage 
and domestic relations, governing the course of descents, 
regulating the conveyance and transfer of property, real 
and persnoal, providing remedies for injuries to person 
and estate, and other similar acts, which would be valid 
if eminating from a lawful Government, must be regar- 
ded, in general, as valid, when proceeding from an actual, 
though unlawful, Government.’—7 Wallace, 733. In 
Thorington vs. Smith, the same doctrine is held and 
recognized.—8 Wallace 1. 

These decisions are based upon natural justice, and 
should be sustained notwithstanding some of the rulings 
of the Courts of this State seem to be at variance with 
the principles they enunciate. The deed in this case 
was duly acknowledged and recorded, in conformity to 
the laws of the Government under which the parties 
lived at the time. Everything was done, that it was 
possible to do, to make the conveyance complete. 
Whether the Government under which the Clerk acted, 
was a Government de facto, of “paramount force,” or 
“an actual, though unlawful Government,” the acts of 
its officers, when not directly in aid of the war power, 
must be regarded as valid. In view of the surrounding 
circumstances, the peculiar situation of the parties, the 
decisions of the Supreme National Court, and of nearly, 
or quite all, our sister States, and the great principles 
of right and justice involved, it would bea matter of 
sincere regret, and a calamity from which the people of 
our State hoped to be relieved, if this Court could not 
feel itself justified in recognizing the validity of the 
acts of officers acting under the late State Government 
of Virginia. 

Third. The bill simply refers to a detached list of 
judgments. These judgments are in no way described 
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or identified upon the face of the bill. They might be 
changed and others substituted, as often as the necessi- 
ties for the success of the Plaintiff might require, with- 
out any alteration of his bill. The rules of pleading 
should, and do require the plaintiff to set forth the legal 
effect of, and describe, every paper which is made an 
exhibit of his bill, both for purpose of making his aver- 
ments certain, and for the identification of the paper 
exhibited.—1 Dan. Chy. (8 Am. Ed.) 372-3. 

Fourth. The Code, p. 666, Ch. 139, §9, among different 
alienees for value, requires the judgment creditor to 
subject the land last aliened first to the payment of 
his debt. The Plaintiff should, at least, present a prima 
facie case in his bill. This was not done in this case, 
because there is no allegation that the Defendant Kin- 
caid, did not have, at the date of his sale to Fisher, 
other real estate sufficient to satisfy all judgments 
against him. Ifan injunction can be sustained without 
such an allegation, no vendor, whatever may be the value 
of his estate, is safe from its operation. 

If either of the foregoing grounds are sustained, the 
Plaintiff's bill should be dismissed. 


Price, for Appellee. 


“A deed improperly admitted, to record, either from 
want of acknowledgment, or want of proof by the 
requisite number of witnesses, or from any other cause, 
is not a recorded deed within the recording acts, and is 
not notice.”—1 Matthews Digest, 559 note 8. Turner 
vs. Step, 1 Wash. 319. Currie vs. Donald 2, Wash. 
64. Moore vs. Auditor, 3 Hen. & Munf. 232. Max- 
well vs. ‘Light, 1 Call, 117. Carr, Judge in Doswell 
vs Buchannan, 3 Leigh, 378. Glazebook vs Ragland, 8 
Gratt. 332. 

An unrecorded deed void as to creditors, Chap. 74 
section 5, page 474, of Code. McClure vs. Thistle, 2 Gratt.. 
182. Withers vs. Carter, 4 Gratt. 407. Gurrant vs 
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Anderson, 4 Rand. 208. Code of Va. chap. 118 sec- 
tion 5, page 566. Code of W. Va. sec. 5 p. 414. 
The officers who took the acknowledgment of, and 
recorded this deed were not recognized as officers. 
Wylie vs. Brown, 2 West Va. R. 502. Hawver vs. 
Seldenridge, 2 W. Va. R. 274 


Moore, Judge. 


On the 17th day of May, 1871, Thomas A. Henning 
filed his bill with injunction, before the Circuit Court of 
Greenbrier County, against William Fisher, Samuel 
Kincaid and Henry W. Moss, with exhibits, alleging 
that at the April term of said Court, on the law side, a 
judgment was rendered against him upon two bonds in 
favor of Henry W. Moss, for $660.35, with interest 
thereon, from the 18th day of April, 1871, until paid, 
and costs of suit, anfunting to $17.13; that the bonds 
were given in part for a house and lot in the town 
of Lewisburg purchased by him from William Fisher, 
who purchased of Samnel Kincaid; that Kincaid execu- 
ted a deed, therefor, to said Fisher, dated March 16th, 
1863, which‘was not recorded, according to law, until 
the 16th November, 1871, when it was acknowledged 
and recorded ; that it was “true the deed was spread upon 
record by an officer professing to be the Clerk of the 
County Court, of Greenbrier, on the day of its date; but 
he was not such officer. He had ceased io be such when 
the State seceded, or attempted to secede from the Union in 
the year 1861. So the deed was void, * * * * against 
creditors and purchasers without notice.’ That in the 
meantime, judgments were rendered against said Kin- 
caid, “and were registered with the Clerk of the County 
Court, and with the Recorder of said County,” (a list of 
which judgments was filed with said bill.) He further 
alleged, that at the time he executed said bonds, he was 
ignorant of the existence of said judgments, and liens 
against the property ; and that before he could “be safe in 
paying off the judgment aforesaid,” those “anterior liens 
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resting upon theproperty must be paid off.” He filed, as an 
exhibit,a copy of the agreement between him and said 
Fisher, whereby, he alleged, “it will appear, that upon 
the payment of the purchase money, said Fisher is to 
make your orator adeed for the property, with covenants 
of general warranty,” that as yet he had made no deed, 
“and if he were to make one of general warranty 
he is not, as your orator is advised and charges, respon- 
_ sible, and is the resident of another State;” that the 
clause, at the end of the agreement, showed, that $1.000 
of the purchase money was to be paid to said Moss, for 
which, he, the Plaintiff, at the request of said Fisher, 
had executed his bonds to said Moss; butif he should 
pay said sum, without the payment of said judgments 
against Kincaid, he would be in great danger of losing 
it altogether; that for some of said judgments, Kin- 
caid had given security; but if the security should 
have to pay the debt, he might be entitled to the rights 
of the judgment creditor.” The Plaintiff then charged 
that Moss stood in the shoes of Fisher; that the bonds, 
on which the judgment was rendered, were given for so 
much of the purchase money of the property, and were 
subject to all equities growing out of the contract. 

He, therefore, prayed that the judgment be enjoined, 
and the collection thereof be inhibited; that the pur- 
chase money be applied to the extinguishment of said 
liens, or the contract, between him and Fisher, be set 
aside and annulled; and for general relief. 

The Defendants separately demurred and answered ; 
and the Plaintiff replied generally, the depositions of 


Henning and Kincaid were also taken. 
On the 19th day of December, 1871, the Court hearing 


the cause upon the bill, exhibits, answers, and general 
replications thereto, depositions and arguments of Coun- 
sel, refused to dissolve the injunction, being of opinion 
that further indemnity should be given to the Plaintiff 


before the injunction could be dissolved. 
From this decree the Defendants have appealed. 
The first question with which we are met, is: Was 
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the deed, from Kincaid to Fisher, duly recorded on the 
16th day of March 1863? 

It is argued by the Appellee, and alleged in the bill, that 
the deed was not recorded according to law, until the 
16th day of November, 1870, when it was so acknowl- 
edged and recorded; that it was true the deed was 
spread upon the record by an officer professing to be the 
Clerk of the County Court, of Greenbrier, on the day of 
its date; but he was not such officer; that he had ceased 
to be such when the State of Virginia seceded or at- 
tempted to secede from the Union in the year 1861, and 
that the deed was consequently, void as to creditors and 
purchsers without notice. The answers of Kincaid and 
Fisher affirm that it was, at that time, 16th day of March, 
1863 admitted to record in the County Clerk’s office, of 
Greenbrier County. 

Whatever may have been the ruling heretofore, in 
this State, it must now be decided, upon the authority 
of the Supreme Court of the United States, in Texas vs: 
White, 7 Wallace, 733. Thorington vs. Smith, 8 
Wallace, 1: and the Supreme Court of Virginia, in 
Griffin vs. Cunningham, 20 Gratt. 31: and of the 
Supreme Court of.Tennessce, in Sherfy vs. Argenbright, 
1 Hieskill, 128, followed by this Court, in the case of 
Matthew Harrison, Ex’r., vs. Farmer’s Bank of Vir- 
ginia, decided this term, that whether the Government, 
under which the Clerk acted, at the time he recorded 
the deed “was a Government de facto of paramount force, 
or an actual though unlawful Government, the acts of its 
officers, when not directly in aid of the war power, must 
be regarded as valid.” For, as stated by Chief Justice 
Chase, in Texas vs. White, “Acts necessary to peace and 
good order among citizens, such for example, as acts 
sanctioning and protecting marriage and domestie re- 
lations, governing the course of descents, regulating the 
conveyance and transfer of property, real and personal, 
and providing remedies for injuries to person and estate, 
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and other similar acts, which would be valid if emi- 
nating from a lawful government, must be regarded in 
general as valid when proceeding from an actual, though 


unlawful government.” It is an historical fact, that the . 


recognized lawful State Government, at the time, had 
its Capital at the City of Wheeling. It had its troops in 
the field, aiding the Federal forces, to maintain, not only 
the Federal, but its own authority over its territory; 
but, nevertheless, the Confederate troops held” the 
County of Greenbrier;by paramount force, and thus main- 
tained over it the State organization and authority 
which adheared to the Confederate cause and held its 
Capital at Richmond. However much the citizens of 
Greenbrier might have desired to organize under the 
“Restored State Government,” they could notthen do 

, because of the paramount force of the State Govern- 
ment at Richmond ; ion although that Government was 
declared to be an unlawful Government, it was, never- 
theless, an actual Government, of paramount force at 
that time, and the acts of its officers, whether State or 
County, not directly in aid, or furtherence of the war 
—power must be declared, under the authorities cited, 
valid. Therefore the recordation of the deed, made in 1863, 
was valid, and must be so recognized in all judicial pro- 
ceedings. Consequently judgments rendered against 
Kineaid, or docketed subsequent to the recordation ot 
the deed of March 16th, 1863, cannot be a lien upon 
the land. The judgments of Joseph Feamster, having 
been docketed prior to that time, were liens upon said 
land. And if they continued as liens, at the time Plain- 
tiff purchased the property, he cannot complain now, 
so far as Moss is concerned; because the judgments 
being docketed were notice of the existing liens. ‘There- 
fore, having, at least, constructive notice of the Feam- 
ster liens, at the time he executed and delivered the 
bonds to Moss; as his, without condition, and thus 
induced Moss to change his position by surrendering to 
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Fisher, and cancelling, certain bonds secured, which 
Fisher had made and delivered to Moss for money 
loaned to him by Moss, and to release the lien which 
he held to indemnify him, surely the Plaintiff does not now 
come into equity with clean hands. It was none of 
Moss’s concern what was the arrangement made between 
the Plaintiff and his vendor, Fisher. If Henning 
delivered to Moss the bonds without goudition, and 
thereby induced Moss to cancel and surrender to Fisher 
the bonds, which he held against Fisher, and release the 


security, Henning is bound by it, because the surrender 


of the Fisher bond, and release of the security thereof, 
by Moss, at the instance of Henning, was a sufficient con- 
sideration for the Henning bonds; if viewed otherwise, 
it would be sanctioning injustice, and a possibility of 
loss to Moss by the deliberate act of Henning, and that, 
too, when Moss was not in fault, which equity will 
not sanction. 

Whatever rights the Plaintiff may have against Fish- 
er and Kincaid as to compelling the judgment creditors 
Feamster, to first exhaust his liens on the other real 
estate of Kincaid, or seeking other means of paying off 
the liens, he has none against Moss. 

I am therefore of opinion that the decree appealed 
from is erroneous, and must be reversed, the injuncti on 
dissolved, and the bill dismissed, as to Moss, with costs 
to the Appellants, in this Court, and that Moss recover 
his costs in the Court below, against the Appellee Hen- 
ning; and the cause must be remanded to the Circuit 
Court of Greenbrier County, for further proceedings to 
be had therein as to all the parties except Moss. 


Haymonp, President, and Pavuntui and HorrMan, 
Judges, concur in the foregoing opinion. 
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SYLLABUS. 


1. When there has been a part performance of a contract for the sale 
of land by the purchaser being put into possession of the property» 
and payment of the purchase money, or a part thereof, and an 
offer to pay the residue according to contract, and valuable im- 
provements have been on the land by the purchaser on faith of the 
contract, the Statute of frauds cannot be successfully pleaded in 
bar to the performance in a Court of Equity. 


2. Applications to the Court tocompel specific performance, are ad- 
dressd to its discretion; but it is not an arbitrary or capricious dis- 
cretion, but a sound judicial discretion regulated by the established 
principles of the Court. 

3. When a Defendant in Equity shall, in his answer, deny material 
allegations of the bill, the effect of such denial, shall only to be put 
the Plaintiff on satisfactory proof of the truth of such allegation, 
and any evidence which satisfies the Court, or Jury, of the truth 
thereof shall be sufficient to establish the same. Code West Va. 
Chapter 125, section 59. 
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S. W. Buffington died in 1861 or 1862, seized of a 


m- tract of land in Wood County, containing nine hundred 


and forty-five acres and twenty poles; leaving a widow, 


Budington Matilda Buffington, and three children, William, Ameri- 


ea, and Edward. This land was never partitioned 
amongst the heirs, nor was dower assigned to the widow. 

The daughter America sold her interest in the land 
before the institution of this suit to the Defendant, Wil- 
liam Buffington. 

The Plaintiff filed his bill in the Cireuit Court of 
Wood County, at the February term, 1871, and therein 
alleged that he purchased from the Defendant, Wil- 
liam Buffington, one hundred acres of his share of 
the said real estate, at the price of five dollars per aere, 
and took possession thereof in pursuance of his purchase ; 
that he made payments on account of the purchase money 
of said one hundred acres amounting to two hundred 
and seventy-one dollars and seventy-eight cents, for 
which he held receipts signed by Matilda Buffington, who 
signed them as the agent of her son William, who ac- 
cepted said recepts as his own; that in November, 1870, 
he tendered to Defendant, William Buffington, two hun- 
hred and thirty dollars, which was something ip excess 
of the residue of the said purchase money. And then de- 
manded of said Defendant a deed for said land, and that 
said Defendant refused to make said deed. The Plaintiff 
filed with his bill two hundred and thirty dollars, and 
prayed for a specific execution of his said contract, and 
that the land of S. W. Buffington might be portioned 
so that the tract of one hundred acres, then in the posses- 
sion of the Plaintiff, might fall to the share of Defendant, 
William Buffington. 

The adult Defendants demurred to the bill, and ans- 
wered, denying all ofits material allegations as to the 
contract, and the payment ‘of any part of the purchase 
money to the Defendant, William, or his agent. The 
infant answered by his guardian ad litem. 

Several depositions were taken. At the April Term, 
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1872, the Court decreed a specific execution of the _ ,18%. 
Jenuary 


contract as set forth in the bill, and that the lands, of _ 7™- 


which, S. W. Buffington, deceased, died, seized, should ¥"Y 
be so partitioned that the share of the Defendant, Wil- Pugin et 


als. 
liam Buffington, would embrace the said one hundred 
acres, purchased by the Plaintiff; and that there should . 


be an assignment of dower. From this decree this 
appeal was taken. 


Hutchinson, for Appellants. 


Here is a plain, direct and responsive denial; re- 
quiring the appellee, by a preponderating weight of evi- 
dence to establish his case: 

Johnson vs. Zane, 11 Gratt. 552. Clarke vs. Van 
Reismdyke, 9 Cranch, 160. 2 Story, Eq., 1528. 9 
Vesey, 275. Anthony vs. Leftwich, 3 Rand. 258. 

It is well settled that the contract alleged must be the 
contract proved. 

Blanton vs. Brackett, 5 Call. 232. Lewis vs. Owen, 
1 Ired. N. C. Eq., 290. Anthony vs. Leftwich, 3 Rand. 
238. Story, Kq., sec. (64. 12 Leigh, 69, Lindsay Us. 
Lynch, 1 Schoale & Lefroy. 1. Patrick vs. Horton, 3 
W. Va., 23. German vs. Machin, 6 Paige, 288. Carr 
vs. Duvall, 14 Peters, 77. Colson vs. Thompson, 2 
Wheat. 336. 

2. Agency cannot exist without appointment, either 
expressly or by implication; and the acts from which 
it isimplied must necessarily conduce to that inference. 

Story on Agency, sec. 54, 2 Kent, Com. Lect. 41, 613. 
Long vs. Colburn, 11 Mass. Rep. 97. Bell vs. Cunning~ 
ham, 3 Peters,81. Coleman vs. Garrigues 18 Barb. 60, 

3. It was error to decree specific execution of the 
parol contract alleged in the bill, because it is not ad- 
mitted, but expressly denied by Appellants, and there is 
no countervailing proof. 

Even though it were admitted, yet if the Statute of 
Frauds is relied on, it is error to decree for complainant 
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Heth’s Ex’r. vs. Woolbridge’s Ex’r. 6 Rand. 608-9, 
Blanton vs. Brackett, 5 Call. 239. 1 Story, Eq., sec. 754. 
Story, Eq., Pl. sec. 763. Fry on Specific Perf. sec. 377, 
Thompson vs. Todd, 1 Peters C. C. 388. Harris vs, 
Knickerbocker, 5 Wend. 638. 

4, The contract to be enforced must be clear, and pre- 
cise. There is no evidence of a parol contract. If 
there is, there are no acts of part performance proved 
referrable to the contract alleged. 

Kendall vs. Alney, 2 Sumner, 278. Carr vs. Duval, 
14 Peters, 77. German vs. Machin, 6 Paige, 288. An- 
derson vs. Chick, 1 Bailey Eq., 8. C. 118. Colson vs. 
Thompson, 2 Wheat, 336. Birchett vs. Boling, 5 Munf. 
442. Fry on Specific Perf. seés. 383, 384, 387, and 
note 27. Phillips vs. Thompson, 1 Johns, Chy. 131- 
Smith vs. Ankrim, 18. & R.39. 1 Johs. Chy. 131. Ld. 
James Stuart vs. London & N. W. R. R. 15 Beaven, 513. 

Judge Carr, (6 Rand. 610,) says: “The books say 
that an agreement will not be considered as partly exe- 
cuted, unless the acts done are such as could be done 
with no other view or design than to perform the 
agreement, &c.” 

Payment of purchase money is no act of part per- 
formance. 

Fry on Specific Perf. secs. 403, 404. Jackson vs. 
Cutright, 5 Munf. 308. 

The possession taken of the land was wholly without 
the consent or approval of the vendor. Possession 
taken thus will not be evidence of the contract on the 
principle of part performance. 

Jervis vs. Smith, 1 Hoffman, Chy. Reps. 470. 2 
Story, Eq., Jurisp. secs. 760, 762,763. Jacobs vs. Pe- 
terborough &C. R. R. Co. 8 Cush. 223. Wills vs. Strad- 
dling, 3 Ves. 378. Frame vs. Dawson, 14 Ves 386. 
1 Lead. Cas. Equity, Hare & Wall. Notes, 3d Am Ed. 
735. 


All the cases in which possession has been held part 
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performance of the alleged contract will be found to be 
where the contract was clearly proved ; -no doubt existing 
in regard to its terms, and where the vendee was actu- 
tually placed in possession of the land, or the vendor 
assented to his taking possession in pursuance of a con- 
tract. 


Jervis vs. Smith, ut supra. Wagoner vs. Speck, ét al, 
3 Ham. 293. Allen’s Est. 1 Watts & Serg. 383. Ellis 
vs. Ellis, 1 Dev. Eq., 341. 

The acts of part performance to be effective against 
the Statute must be, such as cannot be referred to any 
other title than such an agreement as that alleged. 


Gunter vs. Halsey, Ambl. 586. Lindsay vs. Lynch, 
2Sch. & Lefr. 8. Fry on Sp. Perf. sec. 386. Savage 
vs. Carrol, 2 Ball & B. 451. Sug. Vend. 126, 2 Story, 
Kq., sec. 764. 

Before acts of part performance are evidentiary, there 
be proof of some contract. Proof of a mere offer or pro- 
posal is not enough. 

6. If it were true that there was a contract, clear, pre- 
cise, and definite in its terms, there is no proof any pay- 
ment or tender of money by Appellee to the said Wm. 
Buffington. 

3 Rand. 238. Patrick vs. Lovell & Horton, 3 W. 
Va. 24. 

Where the answer is responsive and fully controverts 
the plaintiff's bill, one witness only, will not prevail over 
the answer; unless there be clear corroborating circum- 
stances. 

See 6 Rand. 609. 3 Greenl. sec. 289, latter part. 
Flagg vs. Mann, 2 Sumn. 486. Petty vs. Taylor, 5 
Dana, 598. 

The case of Parkhurst vs. Van Cortlandt, 14 Johnson, 
35, cited by Appellee does not refute the position taken 
by Appellants; but supports it. In that case there was a 
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written memorandum of agreement. Nevertheless the 
learned Ch. Kent (1 Johns. Chy. R. 273,) refused specific 
performance for reasons stated. The case at bar is with- 
out any like features. 

8. That statute of Frauds may be relied onin answer, 
see Fry on Sp. Perf 227, 1 Story Eq. see. 747. 

9. It was errror to decree partition of the lands. 

Cox vs. Smith, 4 Johns. Chy. R.291. Burham 1s, 
Burham, 2 Barb. Chy. R. 404. Phelps vs. Green, 3 
Johns. Ch. R. 305. Ramsay vs. Bell, 3 Iredell, Eq. 
209 


Small, for Appellee. 


Haymonp, President. 


The Plaintiff filed his bill praying the enforcement of 
a parol contract for the sale ofa tract of one hundred 
acres of land, situate in the County of Wood, made with 
him by the Defendant, William Buffington. The con- 
tract is alleged to have been made in February, 1868, 
and for a hundred acres of land:of the share of Defend- 
‘ant, William, in a much larger tract, which was the 
property of Solomon Buffingon, deceased, at his death, 
who was the father of Defendant William. The bill 
also alleges that Defendant William, was the owner 
of two univided thirds of the large tract, subject to 
the dower interest of Defendant, Matilda Buffington the 
mother of William. Edward Buffington, the brother of 
William and the owner of one undivided third of the 
large tract is made a party defendant. The bill, alleges 
that Plaintiff purchased the one hundred acres of land of 
Defendant William, at the price of five dollars per acre ; 
that he was put into possession of the land about the time 
of the contract, under, and on faith thereof, by Defend- 
ant, William; and that on faith of the contract he has 
made valuable improvements upon the land, paid a large 
part of the purchase money, and offered to pay the resi 
due, before commencing suit, to Defendant William ; that 
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“ti the Summer of 1868, the Defendant, William, employed 
a surveyor to survey, and run out the one hundred acres 
of land, sold to Plaintiff, and that the surveyor em- 
ployed did make the survey, and made a plat thereof 
which is filed with the bill; that Defendant, William, 
refuses to receive the balance of purchase money, and per- 
form his-contract with Plaintiff. 

The answer of William Buffington denies all the ma- 
terial allegations of the bill, and relies on the statute 
of frauds as a defence. The answer of Defendant, 
Matilda Buffington, denies most of the material alle- 
gations. 

Upon a careful examination of the evidence I think it 
proves, and sustains the material allegations of the bill, 
and disproves the answers of Defendant, William, and 
his mother. 

The remedy of specific performance refers itself 
chiefly to contracts for real estate, and it follows such 
cases frequently fall within the influence of statute 
of frauds, which declares void all contracts for land which 
are not reduced to writing, and stgned by the party 
sought to be charged. But it is well settled that where 
there has been a part peformance of the contract by the 
purchaser being put into possession of the property, and 
payment of the purchase money, or a part of the pur- 
chase money, and an offer to pay the residue, and valu- 
able improvements have been made by the purchaser 
on faith of the contract, that the statute of frauds can- 
not be successfully pleaded in bar to the performance in 
a Court of Equity. This principle has been so frequent- 
ly determined, and sanctioned by the Supreme Court of 
Appeals of Virginia, and of this State, and is so 
familiar to the legal profession, that I deem it wholly 
unnecessary to quote, or cite, authorities in its support. 
Applications to the Court to compel specific performance, 
are addressed togits discretion; but it is not an arbitrary 
or capricious discretion, but a sound judicial discretion 
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regulated by the established principles of the Court. 2nd — 
Vol. Tucker’s Com. Book 3, side page 464. 1 Mad. 286, © 
287. St. John vs. Benedict et als. 6 Johns. Chy. 111, | 
Seymour vs. Delaney, 6 Jons. Chy. 225. To justify 7 
a decree for specific performance, the contract must be — 
' clearly, and distinctly ascertained, or the Court cannot | 
decree, Graham vs. Hendren, 5 Munford, 185. If” 
the agreement can be reduced to a certainty, it will 7 
be enforced; and when no time is fixed, performance in a 

reasonable time will be decreed. 1 Mad. 337. 2nd Vol. 7 
Tueker’s Com. side page 464. 

When a defendant in equity shall, in his answer, 7 
deny material allegations of the bill, the effect of such 
denial, shall only be to put the plaintiff on satisfactory | 
proof of the truth of such allegations, and any evidence ~ 
which satisfies the Court or Jury of the truth thereof | 
shall be sufficient to establish the same. Code of West | 
Va. section 59, Chapter 125. The fact that the large 7 
tract of which the two hundred acres form part has ~ 
not been partitioned I think is no reason for refusing the + 
specific execution of the contract under the circumstances 
attending this case, as it is evident the share of Defen- | 
dant, William, amounts to largely more than the one hun- 7 
dred acres. I am of opinion, also, that the Court below 
did right in directing partition of the lands, and the 
assignment of the widows dower. 

For these reasons the decree of the Circuit Court of © 
the County of Wood rendered in this cause on th 18th 
day of April, 1872, must be affirmed, and the Appellee 
recover against the Appellants his costs in this Court, to- 
gether with $30 damages, and the cause must be re- 
manded to the Circuit Court of Wood County, for further 
proceedings therein to be had. 


HorrmMan, Pavuu, and Moore, Judges, concur in 
the foregoing opinion. 
‘ « 








é vi) 










ie ee ay D\ t 



















OF WEST VIRGINIA. 


CHARLESTON. 


= —" - ee 1873. 
STRADER ET AL., VS. GOFF ET ALS. January 
Term. 


VALENTINE STRADER AND MARY HIS WIFE, WIL- 
LIAM SEXTON AND SARAH ANN HIS WIFE, JACOB 
HINKLE AND MARGARET HIS WIFE, NATHANIEL 
BuRNETT AND PROVIDENCE HIS WIFE, ISAAc P. 
TETIO AND REBECCA ANN HIS WIFE AND LORENZO 
D. JStRADER, PLAINTIFFS IN THE ACTION AND DE- 
FENDANTS IN Error, against Poitip Gorr, CHARLES 
Hicks AND ARCHIBALD Myers, DEFENDANTS IN 
THE ACTION AND PLAINTIFFS IN ERROR. 


Decided February 24th, 1873. 


SYLLABUS. 


A declaration in ejectment may be amended by the insertion of : 
count in the nameof new plaintiffs. 

The action, as to such plaintiffs, will be deemed to have commenced at 
the time of the service of the new count, with notice on the defen- 
dants ; or if it be not served, then at the time of their pleading to 
or other recognition of the count. 


When, in ejectment, the jury find in favor of the plaintiffs named in 
one count, but fail to find as to other plaintiffs, these may confes: 
in favor of the defendants; and thereupon judgment may be ren- 
dered in their favor against the latter plaintiffs. 
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When an instruction asserts a proposition apparently erroneous, and 
is given and excepted to, the judgment should be reversed, though 
it is not shown whether, in fact the instruction prejudiced the ap. 
pellant or not. 

When land was reported by a commissioner of delinquent and for- 
feited lands to a circuit superior court, and by the commissioner 
and the court treated as forfeited and accordingly sold, anda deed 
was made by the commissioner to the purchaser, the proceeding ig 
prima facie evidence of the forfeiture; but it may be rebutted by 
proof. 

When the title of any person so treated as the owner of land 
is shown to have passed from him to another person, before 
the alleged delinquency or omission that occasioned the sup- 
posed forfeiture, or another collateral title is shown to have 
vested in such other person, the proceeding ceases to be prima 
facie evidence of forfeiture of such title; and, unless other evidence 
make it necessary for the owner to prove the payment of he 
taxes, he need not do so. But the purchaser at the commissioner , 
sale, may prove the forfeiture of such title, or adduce prima facie 
evidence of the forfeiture, that will make it necessary for the other 
in turn, to rebut it. ’ 

A person who is not a party in an action of ejectment, but granted 
land in controversy, with a covenant of general warranty, to one 
who is a defendant, cannot, in his own name, maintain a motion to 
set aside a verdict in favor of a plaintiff, 

On a motion to set aside a verdict because of information, accidentally 
received, that evidence regarded as conclusive, exists and can 
probably be attained, the affidavits or other sworn evidence of the 
informants should be adduced, or its absence accounted for. An 
affidavit, ofa party to the action, or a third person, as to such in- 
formation, is not sufficient. 

When there are two judgmentsin an action of eject ment—one in favor 
of some of the plaintiffs against the defendants, and another ia 
favor of the defendants against others of the plaintiffs, and the de- 
fendants appeal from the former judgment, it may be reversed and 
the other may remain undisturbed. 


The case is sufficiently stated in the opinion of the 
Court. 

Boggess & Bennett for Plaintitts in Error. 

Brannon for Defendants in Error. 


HorrMman, Judge. 


In July and August, 1867, Valentine Strader and 
others, Plaintiffs, the Appellees here, caused copies of a 
declaration in ejectment for a tract of land in the 
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county of Gilmer, containing seven hundred and twenty 
acres, with a notice subjoined, to be served on Philip 
Goff and others, Defendants, the Appellants here. 

At Rules in the Clerk’s office of that county in 
the latter month, the Plaintiffs mentioned, filed the (.:la- 
ration, with proof of service of the notice. At the -ime 
time, the Defendants pleaded the general issue—th:' : :ey 
were not guilty of withholding the premises, an the 
Plaintiffs mentioned joined issue. On the 3rd of Au- 
gust, 1869, the Plaintiffs moved the Court for leave to 
file an additional count making new Plaintiffs; the 
Defendants objected to the filing of the count, to have 
any other effect than a new suit instituted on that cay; 
and the Court deeming that, as to the new partie-, it 

would have only such effect, permitted the Plaintitis to 
do so; and accordingly they filed a new count, in the 
name of the original Plaintiffs and William L. Jac!:son 


and others, against the Defendants, for the same ‘ind; 
the Court stating that the statute of limitation ht 
be determined on the trial. At the same tine the 
Defendants pleaded the general issue and the Plain ciffs 
joined therein. 

In April, 1871, the issue was tried and the jury (ind 
for Strader and others, the original Plaintiffs, the !ind 
mentioned in the declaration, and that they had an 
estate in fee simple therein, and found for them one 
cent damages. The Defendants moved to arr he 
judgment, because the jury did not find for or ist 
Jackson and others, the new Plaintiffs in the aim jed 
declaration ; but the Court overruled the motion ond 
thereupon the latter Plaintiffs, by leave of the © utrt, 
confessed judgment in favor of the Defendants. (nd 


the Court rendered judgment that Strader and o:tuers, 
the original Plaintiffs, recover against the Defendants 
the premises found for them and costs; and that Jack- 
son and others, the new Plaintiffs, who confesse:!, re- 
cover nothing, and that the Defendants recover avs inst 
them costs. 
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The Defendants appealed against Strader and others, 
the original Plaintiffs, from the judgment in favor of 


Strader etal. the latter against the former. 


Goff et als, 


The counsel for the Defendants, the Appellants 
in this Court, urge that the amendment of the 
declaration; and the failure of the jury to find 
between Jackson and others and the Defendants, the 
permission to Jackson and others to confess, and the 
judgment of the Court in favor of Strader and others; 
are errors, for which the judgment should be reversed. 

For many years, the remedies for the determination 
of title and recovery of possession of real estate, 
were so complicated as often to thwart the pains of the 
lawyer and baffle the right of the citizen. In Virginia, 
the writ of right was simplified by statute, and the 
action of ejectment in the name of a feigned lessee and 
ejector, was in many respects convenient, however 
peculiar. But reforms were effected in other states, 
that, with modifications, were approved in Virginia. 
Accordingly at the revisal, in 1849,.the chapter on the 
action of ejectment in the Code of Virginia was adop- 
ted, and, at the revisal in 1868, it was, with very slight 
changes, copied into the Code of this State. 

This law seems to have been carefully devised to meet 
every contingency that forethought could anticipate. 
Though, doubtless, it does not reach such perfection, it 
contains many new provisions of great pratical conve- 
nience. 

Itis often very difficult for the actual claimant of 
land to determine in whom the legal title has been, or is 
vested, and in whose name an action should be insti- 
tuted. This was heretofore a source of much embarrass- 
ment. In the writ of right the general rule that re- 
quires unity of interest in plaintiffs, did not allow the 
joinder of demandants who had not been jointly seized, 
but were in legal contemplation strangers. In the new 
action of ejectment, however, a singular innovation is made 
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in this respect. It is provided that several persons may 
be named as plaintiffs, jointly in one count and separate- 
ly in another ; and that the verdict shall be forthe plain- 
tiffs, or such of them as appear to have right to the pos- 
session, and that the judgment shall be according to the 
verdict. Code of Virginia, Chapter 135, Code of West Vir- 
ginia, Ch. 90, ss. 10, 24, 29. Thus, different persons, all 
or some or one, supposed to have right, may be united in 
the same action, and the question of right will be deter- 
mined and settled, between all and each of them and the 
defendants, and so, by implication, between themselves. 

The statutes allowing amendments to declarations and 
other pleadings, apply as well to actions of ejectment as 
to others. They generally permit the insertion or ad- 
dition of any such matter as would originally have 
been proper. Code of W. Va. Ch. 125, ss. 12; Ch. 
131 ss. 8.. When one or more plaintiffs have been 
named in the declaration in ejectment, and it is after- 
wards discovered or supposed that other persons may 
have the right, the same reason that authorizes the join- 
der of several different persons, not claiming jointly or 
in common, in an original declaration, admits the intro- 
duction of new plaintiffs by an amendment. When this 
is done, all may proceed in the one suit; the same sur- 
veys and depositions, thereafter made and taken, and 
the same evidence, may be used, as far as competentiand 
relevant ; and the rights of all the parties may, at one 
time, be determined. 

As, however, the law requires the action to be com- 
menced by the service of a declaration and notice, so, 
when new plaintiffs are joined, the action, as to them, 
will be deemed to have commenced at the time of ser- 
vice; or if there be no service, but the amendment be 
filed and pleaded to, or otherwise recognized by the 
defendant, then, from the time of the pleading or other 
sufficient recognition. 

The plea of the general issue by the Defendants, en- 
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tered at one time to}the original declaration and at a 
subsequent time to the amendment, is tantamount to one 
plea to the entire declaration. 

Whether, however, the pleas be entire or separate, the 
verdict may be fora part of the plaintiffs, and, as to the 
others, for the defendants. When some of the plain- 
tiffs have right and others have not, the law directs this 
Code of West Va., Ch. 90 ss. 23, 24. But when the 
verdict is for those of the plaintiffs who appear to have 
right tothe possession of the land, and, by the judgment, 
they recover it against the defendants, why does the law 
require a finding in words as to the other plaintiffs, in 
favor uf the defendants, for the same land? 

Whatever the reason'may be, when the jury finds for 
a part of the plaintiffs against allof the defendants, and 
the court renders judgment for them accordingly, and 
the other plaintiffs confess and thereupon the court ren- 
ders judgment against them in favor of the defendants, 
this is.equivalent to a verdict and judgment as to these 
plaintiffs in favor of the defendants. Certainly this 
omission of a formal finding, and substitution of a con- 
fession of the fact on which the judgment is founded, can- 
not prejudice any party. 

From different parts of the record, that need not be 
here transcribed, it would seem probable that the com- 
missioner of delinquent and forfeited lands, had reported 
to the circuit superior court, four tracts of land of 
1000 acres each or two tracts of 2000acres each, granted 
by the Commonwealth to Samuel Young, were either de- 
linquent or omitted from the commissioners books in his 
name, and were therefore forfeited, and under an order 
of the court sold.and purchased by Edward H. Jackson, 
through whom the Plaintiffs claimed ; and that the De- 
fendants sought to show that the lands had been convey- 
ed by Young before the sale. While, perhaps, this 
inference is not sufficiently sustained to authorize a 
decision restedfon its verity, it presents the only con- 
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ceivable case at all indicated by any part of the record, — , 18%. 
to which the instructions given and excepted to, could __ Te™ 
properly apply. It is therefore stated here for illus- ®tder eal 
tration. Goff etals. 
At the trial, the Defendants moved the Court to in- 
struct the Jury as follows: 
“A report made by a commissioner of delinquent and 
forfeited lands of the forfeiture of a tract of land, the 
order of the Court approving the same and ordering a 
sale, the sale and confirmation thereof do not pass lands 
within the boundaries thereof not forfeited, but the parties 
must be left to the strength of their respective titles.” 
The Court gave this instruction, but added a qualifi- 
cation as follows: 
“But such forfeiture, being prima facie conclusive 
against all persons, the burden of proof is upon the de- 
fendants claiming adversely, that the title under which 
they respectively claim did not pass to the Common- 
wealth by such forfeiture.” 
And the Defendants moved the Court to instruct the 
jury as follows: 
“The record of the sale of the two thousand acre tract 
to O’Conner and Brown is not sufficient to establish the 
forfeiture thereof, so as to entitle the Plainiiffs in this 
cause to read the said record in evidence in the cause 
for that purpose.” 
The Court refused to give the instruction, but in lieu 
of it, instructed the jury as follows : 
“If the jury believe from the evidence that all four 
of the tracts of land patented to Samuel Young, and laid 
down on the plat of Milton Norris, were forfeited to the 
State, and that the land sold by the commissioner of de- 
linquent and forfeited lands to. Edward H. Jackson, lies 
wholly within said four tracts; then the deed to said 
Jackson by said commissioner would pass all the right 
and title of the Commonwealth, derived by forfeiture, to 
the land within the boundary specified in the deed of 
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the commissioner, unless it appear from the evidence, 
that the Commonwealth had parted with her title prior 
to the sale to Jackson.” 

The Defendants excepted to the qualification annexed 
to the first of these instructions,and to the giving of the 
last instruction. 

Other instructions were asked by the Defendants and 
given. 

It has been held repeatedly, that when a bill of ex- 
ceptions is so indefinite as not to show whether an in- 
struction or evidence was proper or not, the judgment 
should be reversed. Barrett & Co. vs. Tazwell, 1 Call, 
215; Beatie vs. Tabb’s Adm’r., 2 Munf. 254; Brook 4s. 
Young, 3 Ran. 106; Thompson vs. Cumming, 2 Leigh, 
321; Bowyer vs., Clement, 4 Leigh, 1. On the other 
hand, however, it has been decided that when evidence 
is offered and rejected, or an instruction is asked and 
refused, and the bill of exceptions fails to show its re- 
levancy, the judgement will not be reversed. Rowt’s 
Adm’x. vs. Kyle’s Adm’x., 1 Leigh, 216; Fitzhugh’s Ex., 
vs. Fitzhugh, 11 Gratt., 200. This, as a general rule, 
when the instruction is refused, is doubtless correct. But 
when the instruction given, is on its face uncertain or 
ambiguous, it may tend to the promotion of justice, to 
reverse the decision. However this may be, when an 
instruction given and excepted to, is apparently errone- 
ous, the judgment must be reversed, though it be not 
shown whether it prejudiced the party who excepted, or 
not. Chapman & Co. vs. Wilson & Co., 1 Rob. 267, 

The qualification of the first instruction indicates, that 
when upon a report of a commissioner of delinquent and 
forfeited lands and order of a circuit superior court, 
land was treated as owned by one person, and as his for- 
feited and therefore sold, if, subsequently, it be shown, 
that previous to the forfeiture, the title had passed from 
such owner to another person, or, by an older grant from 
the commonwealth, the actual title had vested in such 
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other person ; though ‘neither this owner nor his title 
was mentained in the report or by the court; yet the 
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proceeding would be such evidence of the forfeiture of “4 ¢t 4! 


this title as to devolve on its owners the burden of 
There was no other 
valid title that could have passed to the Commonwealth 
The 


instructions imported that, because a spurious title of an 


proving that it was not forfeited. 
by forfeiture, before the proceedings referred to. 


assumed owner had been sold as mentioned, any true 
title in another should be presumed to have been for- 
feited and vested in the State. This, it is deemed, is not 
the proper construction of the law in question. 

From the beginning cf the current century to the 
present time, the conflicting titles and claims to the 
lands that constitute a large portion of the territory of 
this State, have prevented the settlement and improve- 
ment of the country, and paralyzed the energy and con- 
travened the prosperity of our people, to a degree in- 
conceivable to those who have not especially observed 
the cause and its effect. In, and since the year 1831, 
the legislature, the judiciary, and lately the conven- 
tion that framed the constitution, have from time to 
time, devoted much careful study and determined effort 
to the removal of this calamitous evil. It is earnestly 
hoped that their work will ere long be vindicated by 
results beneficent and gratifying. The judiciary, in the 
construction of these laws, should look to two great ob- 
jects: First the security of the owner not in fault—espe- 
cially when he has improved the land; and secondly 
the settlement of titles. 

The act passed in 1837, on the subject in question, 
made it the duty of the circuit superior court for each 
county west of the Alleghany mountains, to appoint a 
commissioner of delinquent and forfeited lands; and 
the duty of the latter to report to the court the delin- 
quent and forfeited lands in his county, together with 
all the information which he might be able to procure 
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in relation to the title; and the duty of the court, on 
the return of the commissioner, to direct him to make 
sale of the lands, in the same manner in all respects, as 
in the case of other lands directed to be sold under de- 
crees of the courts; and prescribed the time, place, and 
notice of sale. It required that the commissioners should 
return a report to the court and to the Auditor; and when 
the purchrser, should have paid the whole of the pur- 
chase money, that the court should direct the commis- 
sioner to convey to the purchaser, all the interest of 
the Commonwealth in the land. The act made it the 
duty of the attorney for the commonwealth to appear 
and represent the interest of the Commonwealth in all 
matters pertaining to the sales and other proceedings. 
Acts 1836-37, Ch. 8, ss. 2, 3, 4, 5, 6, 7, 8, 9. 

The act passed in 1838, on the subject, authorized a 
judge in vecation to order sales. It provided that upon 
payment of all the purchase money, the commissioner 
might receive it, and thereupon the purchaser should be 
entitled to his deed. It authorized and required the 
Auditor to pay to the original owner of any land sold 
by the commissioner, the proceeds whereof should be 
paid into the treasury, the residue, after having deducted 
all taxes, damages, costs, or charges, incurred in the sale 
of the land. Acts 1838, Ch. 8, ss. 5, 6, 7, 8,9, 10, 
13, 14. 

These acts contained provisions as to the time within 
which the commissioners should complete their reports. 
But the act of 1840, repealed the latter of these pro- 
visos. Acts 1839-40, Ch. 7, s. 1. 

The act of 1842 on the subject, declared that by the 
sales, if the Commonwealth had acquired title to the 
same land by forfeiture in different names, all the right 
and title of the Commonwealth, should be transferred 
and vested in the purchaser—Acts 1841-’42, Ch. 13, 
13, s. 2. . 

The act of 1816, made it the duty of the commission- 
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ers to complete their reports that year. Acts 1845-’6, 
Ch. 6, s. 1. 

It was decided by the Supreme Court of Appeals 
Virginia, that the proceeding under these statutes was a 
judicial one; that when complete it could not be im- 
peached for irregularity, but, with the commissioner’s 
deed was conclusive as to the transfer of the forfeited 
title from the Commonwealth to the purchaser; and that 
even under the acts passed before that of 1842, the pro- 
ceeding was effectual to pass, not only the apparent title 
mentioned in the report and order of the court, but any 
other title actually forfeited. Smith vs. Chapman, 10 
Gratt., 445. 

It was lately decided by the Supreme Court of Ap- 
peals of this State, that when land was reported by the 
commissioner to have been owned by the original gran- 
tee, and forfeited for his failure to have it entered on 
the books of the commissioner of the revenue and 
charged with taxes, and thereupon by the order of the 
court was sold, and a deed was made to the purchaser; 
while in fact, as was shown in an action of ejectment, 
the grantee had conveyed the land before the omis- 
sion that occasioned the supposed forfeiture, and the 
actual owners had been charged with and paid the taxes; 
the judicial sale did not conclusively establish the 
forfeiture of the land or effect the transfer of the title 
of the owner to the purchaser at the judicial sale. 
Twiggs et al. vs. Chevallie et als.. 4 W. Va., 463. 

While these decisions settle the more important prin- 
ciple embodied in these acts, they do not reach the ques- 
tion now presented for adjudication. 

Under the law, the commissioners reported all the 
facts that reached the cognizance of the court. By 
these alone the judicial intelligence was enlightened. 
When they were false or incomplete, the action of the 
court was consequently erroneous. All the facts became 
a part of the record. It is only when the title of any 
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person was not discovered or not reported by the com- 
missioner, and therefore not before the court, that it 
does not appear in the proceedings. In such a case, the 
order to sell the land affords no intrinsic evidence of 
the forfeiture of such unnoticed title. 

The purchaser has knowledge of the proceeding under 
which he acquires his claim, and, when it is questioned, 
may ascertain what was asserted or assumed as the foun- 
dation of the sale, and inquire whether it be reliable or 
not. On the other hand the owner has no notice of the 
proceeding in which his land was treated as forfeited and 
sold to a stranger. 

The actual forfeiture of the land constitutes an indis- 
pensable part of the title under which the purchaser 
claims. When the land appears not to have been owned 
and forfeited as indicated by the report and order, but 
to have been owned by a person not mentioned in the 
proceeding, there is no reason why the purchaser should 
not be required to show the forfeiture of the latter title, 
in order to demonstrate that it passed from the owner to 
the Commonwealth, and thence, by the sale, to himself. 

The more reasonable construction of this subject may 
be embodied in these propositions : 

When land was reported by a commissioner of de- 
linquent and forfeited lands, and by him and the court 
treated as forfeited, and accordingly sold, and a deed was 
made by the commissioner to the purchaser, the proceed- 
ing is prima facie evidence of the forfeiture; but it may 
be rebutted by proof. 

When the title of any person so treated as the owner 
of the land, is shown to have passed to another person 
before the reported delinquency or omission that occas- 
ioned the assumed forfeiture ; or another collateral title 
is shown to have vested in such other person ; the judicial 
procéeding is not prima facie evidence of the forfeiture 
of such title ; and, unless other evidence make it neces- 
sary for the owner to prove the payment of taxes, he 
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need not do so. But the purchaser at the commissioner’s 
sale, or claimant through or under him, may prove the 
forfeiture of such title, or may adduce prima facie evi- 
dence of the forfeiture that will make it necessary for 
the other in turn to rebut it. 

While this rule will be convenient and harmonize with 
the usual practice in cases involving like questions, it is 
not perceived that it will in any way, thwart the policy 
of the legislation on this subject. 

According to the statutes and decisions before men- 
tioned, no matter how many titles and claims were in 
fact forfeited, all passed by the judicial sale and com- 
missioner’s deed to the purchaser. 

Of course when an apparent title, junior to the title 
mentioned in the commissioner’s report, with the pay- 
ment of taxes, is relied on to attract and appropriate a 
forfeited title, the payment of taxes must be proved. 

Some of the instructions asked and some given indi- 
vate, more or less clearly, that a record of the circuit su- 
perior court, relative to the forfeiture and sale mention- 
ed in the last instructson given and excepted to, trans- 
cribed above, was read on the trial; though no part of 
the record shows the fact distinctly. If such a record 
was read the last instruction excepted to, was correc. 
If not it was erroneous. 

After the verdict was rendered, but before the motion 
to arrest the judgment, Jonathan M. Bennett moved the 
Court to set aside the verdict and grant a new trial; the 
Court overruled the motion; and Bennett excepted. 
On the motion the latter filed his affidavit, which is as 
ollows: 

“Jonathan M. Bennett this day made oath that he is 
the vendor of 184 acres of land, which heconveyed with 
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covenants of general warranty to Charles Hicks, a de- 
fendant in the action of ejectment in the name of Val- 
entine Strader and others against said Hicks and others ; 


that since the trial of this cause was commenced, during 
d S 
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the present term of this Court, he accidentally discover- 
- _ed evidence avhich he has reason to believe, and does be- 


seenter ot al. lieve, will be material evidence for him in maintaining 


Goff et als. the possession of his said vendee, and those claiming un- 


der him, to the said 184 acres of land. This affiant 
further says that the evidence consists in the existence of 
a conveyance from Samuel Young before the forfeiture or 
sale of the land claimed by the Plaintiffs in their action 
aforesaid, to other parties ; and that he is informed and 
believes that the said alienees caused said land tu be du- 
ly entered with taxes, and that no forfeiture thereof ac- 
crued in the names of such alienees That this affiant 
believes that the land so conveyed will cover the entire 
claim of the Plaintiffs, and that the same will operate as 
an entire and full defence to the claim of the Plaintiffs. 
And this affiant knew nothing of the existence of said 
conveyances until after the trial of this cause commenced, 
and by the most reasonable diligence he could not have 
ascertained their whereabouts, but by purely accidental 
meaus he discovered that said deeds and payment of taxes 
were facts, as he is informed and believes, and that the 
deeds aforesaid were in the possession of a gentleman 
residing in the State of Ohio; and he believes that they 
may be rendered available upon a future trial. He fur- 
ther makes oath and says that said Hicks has left the 
land and the State of West Virginia, and is making no 
part of the defence, by reason, this affiant supposes, of 
covenants of warranty aforesaid.” 

It does not appear that the defendant Hicks gave no- 
tice to Bennett or consented to his making defence. 
Therefore, it is not necessary to consider whether, upon 


a notice by adefendant to his warrantor, or, with the. 


consent of the former, the latter may defend the action. 
The statute makes no provision for the admission ofa 
warrantor as a party. If he were a defendant, no judg- 
ment could be rendered in favor of the plaintiff or war- 
rantee, against him, or in his favoragainst any one. The 
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defendant to the action is the party immediately inter- 
ested, arid should make or control the defence. -If he 
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his warrantor. 

Bennett’s affidavit does not show that the Defendants, 
or either of them, used due diligence to discover the ev- 
idence referred to. The affidavit indicates that during 
the trial, information had been given by some one or 
more persons, of the existence of deeds in Ohio, that 
would operate as a defence to the Plaintiffs’ claim. It 
would seem that the evidence of the informants as to 
this fact might have been readily obtained. If it could 
not, the reason should have been shown. The affidavits 
of those who have given the information, when attain- 
able, should be taken and filed, or their evidence under 
oath, in some form, should be produced. Their infor- 
mation not under oath, is not sufficient to warrant the 
setting aside a verdict. 

Only under special circumstances, when justice seems 
to demand it, will the discovery of evidence, during or 
after a trial, constitute a reason for setting aside a ver- 
dict. .Nuckols Adm’r. vs. Jones, 8 Gratt., 267; Brown 
vs. Speyers, 20 Gratt., 296. 


The plaintiffs Jackson and others, against whom, on 
their confession, judgment was rendered, are not parties 
to the appeal. That judgment is not before this Court. 
But it was correct. As has-been noticed the law allow- 
ed separate findings and separate judgments. The one 
may be reversed and the other remain undisturbed. 

For the reasons stated, the amendment of the declara- 
tion, and the confession and judgment thereon, against 
the parties confessing it, were proper; and if there had 
been no erroneous instruction, the overruling the mo- 
tion to set aside the verdict, and the judgment in favor 
of the plaintiffs Strader and others, the Appellees, 
against the Defendants, would have been proper: But 
the qualification added to the first instruction given was 


Goff et als. 
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erroneous. Therefore the judgment last mentioned 
should be reversed, with costs, the®verdict set aside and 
a new trial of the issue between the parties thereto di- 
rected ; and the cause should be remanded to the Circuit 
Court for further proceeding. ° 


Haymonp, President, and PauLL and Moors, 


Judges, concur in the foregoing opinion and points de-. 
cided. 
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CHARLESTON. 


1873. 
PayYNE vs. Bow.in, ApM’R, &c. on 


January 
Term 

JaMEs A. PAYNE, WHO SUES FOR THE USE OF JOHN M. opie 
Hanty AND Mary L., HIS WIFE, PLAINTIFF IN 
THE ACTION AND DEFENDANT IN ERROR against 
JAMES B. Bow.in, ADMINISTRATOR OF A. G. JEN- 
KINS, DEC’D DEFENDANT IN THE ACTION AND 
PLAINTIFF IN ERROR. 


Decided February 25th, 1873. 


SYLLABUS. 


A special plea to an action on a bond, averring that the makers and 
payee were all officers in the service of the Confederate States at 
the time of its execution, and that the consideration of said bond 
was Confederate Treasury Notes, and that the same, at the date 
of said bond, were of no value§and utterly worthless outside of 
the military lines of the said Confederacy. 

HE p to be insufficient. 


A special plea to an action on a bond, averring that the same was 
made and payable in the city of Richmond, the Capital of the 
Confederate States, in the currency of said States, and that the 
makers of said bond were in said city at the time of its maturity, 
prepared, ready and willing to make payment, and further aver- 

oO 
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ring in substance, that the bond was not presented then for pay-- 


ment. 


HE p to be insufficient. 


Tomlinson, Hedrick and Ricketts for Plaintiff in error, 
Ferguson and Moore for Defendant in error. 


PAULL, JUDGE: 


This is an action of debt instituted by the Plaintiff 
for use, &c., against the Defendant, as Administrator of 
A. G. Jenkins. The suit was commenced in the month 
of February, 1867. The record in this case is exceed- 
ingly defective, furnishing but little information of the 
history or proceedings in the cause, until the 7th day of 
August, 1869, at which time the Defendant appeared and 
tendered two special pleas in writing, which appear in 
the record; to the filing of these pleas the Plaintiff ob- 
jected on the ground that neither of said pleas was suffi- 
cient in law to constitute a defence in the action; the ob- 
jections were sustained and the pleas rejected by the 
Court. And to this opinion of the Court in regard to 
said pleas the Defendant excepted. The record then re- 
cites that no further defence being offered by the De- 


fendant, the Court after hearing the evidence, was of 


opinion that the Plaintiff was entitled to recover, and 
rendered judgment for the amount of principal and in- 
terest due upon said bond. Objection is made in argu- 
ment to one or two irregularities appearing upon the 
record; but as we find no objection made thereto in any 
form by the Defendant, I suppose this Court*must as- 


sume that ail objection was waived, and the decision of 


this Court can now be had only upon such points as 
were made the subjects of exception in the Court below, 


and as to which the appeal is taken. In Hunt’s Adm’r © 


vs. Martin’s Adm’r, 8 Gratt., 578, the scire facias to re- 
vive an action against an administrator, was not in the 
record, nor in the Clerk’s office of the Court below, and 
no objection being taken in that Court, the Supreme 
Court will presume that it was in all respects regular. 
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In this view, the sufficiency of the rejected pleas is the 
only point presented for our consideration. The first 
plea alleges that the makers of the bond in suit, and the 
payee himself, being all the parties to the paper, were 
officers in the service of the so-called Confederate States 
of America, engaged in unlawful war against the United 
States of America; that the sole consideration for said 
writing was certain notes called Confederate States 
Treasury notes, and which were issued to maintain said 
unlawful war, &c. It has been heretofore held by this 
Court, in the case of Mathew W. Harrison, Ex’or, &c., 
vs. Farmers’ Bank of Virginia, that this consideration, 
unaccompanied by any unlawful purpose between the 
parties themselves, it being simply an ordinary business 
transaction, does not vitiate the paper, or present a bar 
to a recovery thereon. Such unlawful purpose is not 
here alleged, nor is it competent to infer it, as a conclu- 
sion of law from the averment merely that the parties to 
this paper, were all officers in the service of the Confed- 
erate States. 

But the plea still further avers that the said Confed- 
erate notes were, on the first day of March, 1862, the 
day on which said bond was executed, of no value, and 
were utterly worthless outside of the military lines of 
said Confederacy. Assuming this to be in itself a val- 
uable averment, it is essential to give it effect, that the 
plea should still further aver that the Confederate money 
was of no value anywhere, even if it were competent to 
aver a want of consideration to a bond. This not being 
averred in the plea, we must infer that the obligation to 
pay exists wherever the bond is found, according to its 
tenor and effect. With these views, it is not seen how 
this plea can be sustained. 

The second plea avers that the writing on which 
this action is instituted, was made and is payable 
in the city 8f Richmond, the Capital of said Confed- 
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January erate States, in the currency ‘of said States, to-wit, th 
Term the said treasury notes thereof, and that the mak- = 
Payne ers of said writing, commonly called a single bill, th 

Adw'r ke. Were, upon its maturity, there, (meaning in the city of wl 

Richmond,) prepared, ready and willing to pay the same, - 
according to the ‘purport thereof, and the interest there- “ 
on, in pursuance of the agreement aforesaid, and the 7 
true intent and understanding of the parties. It is not af 
seen what agreement is contemplated by the plea, when - 
using the words, “ in pursuance of the agreement afore- 

said,” unless it is the writing itself, as no other agree- fa 
ment is named in this, or any other plea. What now is al 


the law applicable here? All persons are subject to the W 
laws and jurisdiction of the State or country in which b 
they are found, or to which they have removed, or in be 
which they are temporarily or permanently residing. l 
They are at all times subject to the law of the forum in , 
respect to the process of the Courts, and the remedies . 
which may be employed for either maintaining their I 
rights on the one hand, or their liabilities on the other. t 
The writing in question creates simply a personal obli- 


gation for the payment of money. And as a general 
rule, perhaps universal rule, all such contracts may be 
enforced anywhere, in any State or country; debts 1 


are said to accompany the creditor everywhere, and to ( 
authorize a demand upon the debtor in any place. 

It is well-known, however, that by the comity of 
States and Nations, and for the purpose of effectuating the 
agreement of the parties, the law of the place where the 
contract was made or was to have been performed, will 
be adopted and enforced in the Courts where the remedy 
is sought to be administered, in respect to the nature 
and construction of the contracts, and the rights and ob- 
ligations of the parties under them. 

In view of these principles it does not follow in the 
case of a personal contract or obligation like the present, 
that the obligors or promissors will be released from all 

; liability thereon, because the bond was not presented in 
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the city of Richmond for payment at the time of its ma- 
turity, and because the makers or obligors were there at 
the time, ready and willing to make payment, all of 
which the plea avers; but it does follow, that they are 
entitled to have the contract enforced as to its construc- 
tion and effect, according to the lex loci contractus, and 
consequently to such measure of relief, as that law will 
afford, when administered in the forum where the rem- 
edy is sought. 


But the plea under consideration fails to aver any 
facts, in view of which that law when applied, will give 
any relief. It avers indeed that the writing in question, 
was payable in the currency of the Confederate States, 
but it does not aver that that currency was of any less 
value, dollar for dollar, than the present currency of the 
United States, or even of gold and silver. It is ob- 
vious therefore, that the plea in its present form, even 
admitting the truth of its averments, does not present a 
bar to the Plaintiff’s action, and was rightly rejected by 
the Court below. 

A case like the present, is not without its embarrass- 
ments and difficulties; it is possible that a bond or note 
payable in Confederate currency, may have been at the 
time of its maturity, of no value whatever, because the 
curréncy has become utterly worthless; it seems to be 
hard, therefore, to require the makers of. such paper to 
pay the amount thereof in the currency of the United 
States. On the other hand, it must be remembered, that 
when the contract or bond was made, and in the place 
where made, that this Confederate currency may have 
answered all the purposes of money, at or nearly its par 
value; and the makers, or obligors on the paper may 
have used it in the payment of debts, or in the necessary 
or ordinary conveniences or transactions of life; it was 
of value at the time, both to the makers, and payees of 
such paper, who have parted with its possession. It is 
not for the Court however to suggest or seek to supply 
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January remedies, which the law has not furnished. We can 
Term-___ only administer the law as we believe it to exist. 

=e The judgment of the Conrt below is affirmed with 
Bowlin, 


Adm’r, é&. costs and damages according to law, to the Appellee. 


Haymonp, President, and HorrmMan, Judge, concur 
in the foregoing opinion. 
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CHARLESTON, 


> re y y : 1873. 
Parr vs. HAYMOND, ET. AIS., se 
c Term. 
NATHAN Parr, PLAINTIFF AND APPELLEE, against ————— 
SPENCER H. HaymMonp AND OTHERs, DEFEND- 


ANTS AND APPELLANTS. 





Decided February 25, 1873. 
a 3 


» SYLLABUS. 


W.,, by his will, devises a tract of about three hundred and seventy 
acres of land “to be equally divided in value between his ten 
heirs, so that each one’s part should be adjoining his lot described; 
or as near so as circumstances will allow ;” will proved in 1837. 


In 1859, P. files his bill for a partition of said land. To this bill 
several parties interested in said land, either as devisees or pur- 
chasers, file their joint answer, alleging that partition had been 
made of said land in 1841, by mutual agreement of the then 
owners of the same, the lines of division marked out, and that all 
the owners had acquiesced therein, although no deeds of partition 
had been executed therefor, and -claiming that said partition 
should not now be disturbed. Proofs were taken, but the same 
not being sufficient in the opinion of the Court below to sustain 
the answer, the Court directed the surveyor of the county to par- 
tition said land according to the directions of the will; this was 
done and report made to the Court; no objections being made 








280 SUPREME COURT OF APPEALS 


a. thereto on account of any inequality or injustice in the allotments 
January therein reported, the report was confirmed, and deeds ordered to 
erm. 


be made by the parties respectively. From this order and decree 
an appeal is taken to this court. 


HeEtp, That there is no error in the decree of the Court below. 
Hutchinson for Appellants. 
J. H. Brown for Appellee. 
PAULL, Judge. 


This suit was instituted in 1859, for a partition of a 
tract of about 350 acres, known and called the “ back 
land,” being part ofa large tract of land devised by the 
will of John Warth to his children in the year 1837; 
this part of said land, the bill alleges, never was par- 
titioned among the devisees of said Warth, although 
directed by said will to be equally divided in value be- 
tween them, so that each ones part should be adjoining 
his lot, or as near to as circumstances will allow. Some 
of the Defendants, who are purchasers from the devisees, 
answer the bill, alleging that an agreement was made by 
the parties interested in said land, and signed by them 
on the 22d day of January, 1841, by virtue of which 
this particular tract was surveyed, laid off, and allotted 
to said parties respectively; that these allotments were 
accepted, and the respective portions occupied by the 
parties, and the division thus made has been acquiesced 
in by the parties, or their assignees for eighteen years, 
and should not now be disturbed. These Respondents, 
with the exception of Isaac Tavner, are all strangers to 
this agreement, and not parties, and not originally inter- 
ested in this land; and although deriving their informa- 
tion from sources deemed by them perfectly reliable, the 
answer does not seem to be fully or sufficiently sus- 
tained by the proofs; there does not seem to have been 
an acquiescence in this arrangement, a partition by all 
the devisees, and no deeds of partition were ever exe- 
cuted by them in pursuance thereof, and actual posses- 
ion not taken. It is manifest from the record that con- 
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tinual controversies are liable to spring up between the 


parties interested in this land, whether by devise or 
purchase, the partition heretofore claimed to have been 
made not resting upon a staple and permanent basis, 
such as the deeds of the parties or the decree of a court. 
The question as to the consent or acquiescence of the 
parties in this supposed partition, is always liable to 
arise,and resort can only be had to parol proof to sustain 
or defeat, it. The Court below directed the surveyor of 
the county to enter upon this land and lay off the same 
with reference to the said front lots according to the 
will of the testator. This was done; a survey and 
division of this land was accordingly made, and a re- 
port thereof returned to the Court. Upon consideration 
whereof, and of all the proceedings and proofs in the 
cause, the Court being of opinion that the division of 
said land so reported is as near in accordance with the 
directions of the last will and testament of the testator 
as circumstances will allow, confirmed said report and 
decreed that the parties hold and own inseveralty there- 
after the portions respectively allotted to them, and that 
they release and convey to each other accordingly. 

It is claimed that the supposed partition made by the 
divisees in 1841 was connected with another portion of 
land, in regard to which a certain and definite arrange- 
ment was made between them, and that the agreement 
of January 22, 1841, contemplated that this particular 
tract of 350 acres should be partitioned at the same 
time, and that injustice will now be done if that sup- 
posed partition is disturbed. That agreement does not 
connect these parcels of land together in that aspect, 
nor does it sufficiently appear from the evidence that the 
absence of any such partition has or will result in any 
injustice to the parties. 

No complaint is anywhere made that the division and 


partition of said land by the Circuit Court in its decree 
36 
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January Of December, 1869, are unequal, unjust or inequitable to 


Term’ _ the parties interested, and no sufficient error appearing 

4 in the proceedings from the record in this case, said de- 

Haymond, cree is affirmed with damages and costs to the Appellant 
according to law. 





Parr 


HAyYMonpD, President, and Horrman and Moore, 
Judges, concur in the above opinion. 





wrn 














OF WEST VIRGINIA. 


CHARLESTON, 


1873. 
= January 
BENTLEY vs. McKIBBEN. Term. 


8S. B. BENTLEY, PLAINTIFF AND APPELLEE, against 
JOHN McKisppen, DEFENDANT AND APPELLANT. 


Decided February 25th, 1873. 


SYLLABUS. 


A. signs the following contract in writing: “Received, Parkersburg, 
March 7th, 1870, of S. B. Bentley. two hundred dollars, for which 
I am to make hima deed for a certain tract of land in Lubeck 
Township, containing one hundred and thirty-seven acres, which 
I purchased for taxes in the name of Thomas Shriens.” B., subse- 
quently requests A, by a note in writing to make the deed for said 
land, to C.; A. not complying with the request; B. sues for a 
specific performance of the contract, and that a deed for said land 
may be made to himself, on tendering to A., the amount of the 
purchase money due thereon. A decree is made for a specific per- 
formance of the contract, and that a deed be made to B., for the 
land: . 

HELD: There is no error in said decree. 


Hutchinson, for Appellant. 
Small, for Appellee. 
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In January, 1872, the Plaintinff files his bill in the 
Circuit Court of Wood county, for the specific perform- 
ance of a contract for the purchase of a tract of land, con- 
taining one hundred and thirty-seven acres, situated in 
said county. The following is the contract: “ Received, 
Parkersburg, March 7, 1870, of S. B. Bentley, two 
hundred dollars, for which I am to make him a deed for 
a certain tract of land in Lubeck township, containing 
one hundred and thirty-seven acres, which I purchased 
for taxes in the name of Thomas Shriens.” This con- 
tract is signed by the defendant, John McKibben. The 
bill alleges, that $75, part of the said sum of $200, was 
paid in cash, and a negotiable note for the residue, pay- 
able in sixty days; that said note was not paid at 
maturity, but that subsequently the Plaintiff had offered 
repeatedly to pay to the Defendant, the amount due him 
on said note with interest and costs of protest; and par- 
ticularly that in April, 1871, he had tendered the amount 
to William Dills, as his, Defendant’s agent; the amount 
so tendered being $133.76, the balance due with interest 
calculated to the 7th of May, 1871, but that he was in- 
formed by said Dills, that the deed for said land left 
with him by Defendant had been withdrawn from his 
possession, and that he, Defendant refused to deliver the 
same, or to perform his contract; and the bill alleges 
that the Plaintiff now tenders with his bill the said sum 
of $133.76, and prays that the Defendant be required to 
receive the same, and to execute and acknowledge for 
record a deed conveying said land to the Plaintiff, and 
for general relief. 

The Defendant, McKibben, answers the bill and al- 
leges that the land in question had been sold for taxes ; 
that he became the purchaser, and had obtained a valid 
deed for said tract of land; that it was not true that said 
Plaintiff and Respondent entered into a contract for the 
sale of said land for the sum of $200, but on the con- 
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trary, the said Bentley, applied to Respondent, to redeem 
said land long after the legal period for its redemption 
had expired; and thereupon, upon said Bentley’s repre- 
sentation that he was acting for the other parties in- 
terested in said land previous to said sale, Respondent 
consented to allow said Bentley to redeem said land upon 
the payment of $200—and files the copy of the promisory 
note for $125, referred to in the bill, in which it is said: 
“This note is in consideration for the redemption of one 
hundred and thirty-seven acres of land in Lubeck Town- 
ship, West Virginia.” The Defendent also alleges, that 
the Plaintiff requested him by a letter dated December 
18th, 1870, to make the deed to said land to William J. 
Alexander, and files a copy of said letter, as an exhibit with 
his answer; Defendant also files a copy of a letter dated 
March 18th, 1870, the next day after the contract was 
made, written by the Plaintiff to said Defendant, “re- 
questing him to make the deed for 137, (meaning doubt- 
less, acres,) to himself, as he did not know how the other 
parties may feel in reference to paying their portion of 
the costs, &e.” Defendant denies that $125, with the 
interest due upon said sale, has ever been paid to him, 
or that the amount thereof was ever offered or tendered 
to him, or to any agent of his, by the Plaintiff at any 
time whatsoever; that the Plaintiff has no right, or au- 
thority to have, or demand a deed from the Respondent; 
that he is estopped from setting up any claim to said 
land, or the right to redeem the same; but that he is 
ready upon the payment of the balance due him of $125, 
with interest thereon, from May 9th, 1870, and the costs 
and charges of this suit, to make a deed for said land to 
said Alexander, when Alexander demands the same, 
but not otherwise. 


There is no proof in the cause, other than the exhibits 
filed with the bill and answer. And the case coming on 
to be heard, the Court entered a decree for a specific per- 
formance of the contract, as stated in the Plaintiff’s bill, 
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and directing the defendant, McKibben, to execute a 
deed for said land with covenant of special warranty to 


the Plaintiff. 


And from this decree the Defendant, McKibben, ap- 
peals to this Court. 


What are the grounds on which this appeal: rests? 
The original contract in writing filed with the Plain- 
tiff’s bill, is clear, explicit, and decisive in its terms; 
is not denied, or in any way called in question. 
But the Defendant seeks to evade the fulfillment 
of his contract, by alleging, that all the Plaintiff’s 
rights, legal and equitable, by virtue of this contract, 
had been transferred and assigned to another party, 
to-wit: one William J. Alexander; that consequently 
the Plaintiff is no longer entitled to the relief which 
he seeks; and to sustain these. views, he refers to 
the exhibits filed with his answer, upon inspection of 
these papers, however, it will be seen, that they in no 
way vary, change, alter, or modify the original contract 
between the parties, nor transfer, or assign any rights, 
or interest of the Plaintiff arising therefrom to any third 
party. It is admitted indeed, that if the defendant, Mc- 
Kibben, had promptly complied with Plaintiff’s request 
to make a deed of said land to Wm. J. Alexander, upon 
receiving the purchase money due for the same, and said 
deed had been accepted and money paid, the Defendant 
would have been relieved from all liability to the Plain- 
tiff by reason thereof; but this not being done ; that 
liability remains in all its original force; and the re- 
quest to make a deed to said Alexander, must be re- 
garded as entirely and completely revoked by the com- 
mencement of this suit. The Defendant has rested his 
defence upon a mistaken view of the legal effect of the pa- 
pers filed as exhibits with his answer. There is no proof 
in the cause that the Plaintiff ever tendered to the De- 
fendant the balance of $125, with the interest due thereon 
to the Defendant ; but the bill, which is filed on the 1st 
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Monday in January, in 1872, alleges that he now tenders 
with his bill the’said sum of $133,76, the balance due on 
said land with interest calculated to the 7th of May, 1871, 
and prays that the same may be taken and received as in 
full of the purchase for said land according to the con- 
tract. That this tender was made with the bill, is not de- 
nied in the answer, or in any of the proceedings. The 
decree also recites, that if the said John McKibben, re- 
fuse to receive the same, it shall be paid over to the re- 
ceiver of this Court. 

With these views the Plaintiff is entitled to the relief 
which he seeks, and the decree of the Circuit Court 
of Wood county, made on the 29th day of April, 1872, 
must be affirmed with damages and costs to the Ap- 


pellee. 


Haymonp, President, and Moore and Horrman, 
Judges, concur in the above opinion. 
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CHARLESTON. 


0 KyGeER vs. DEPUE. 


Term. 








Hucu KycGer PLaIntTirF AND APPELLEE against 
O. R. NEALAND MarsHALL DEPUE, DEFENDANTS 
AND APPELLANTS. 


Decided February 24th 1873, 





SYLLABUS. 


1. A bona fide purchaser is one who actually purchases in good faith. 


2. H. K., and K., convey to N., certain lands by a deed absolute on its 
face, but at the date of the deed, and as a part of the transaction a 
written contract under seal is executed, and delivered by H. K., 
and N., whereby, it is agreed that if H. K., pays certain debts and 
liabilities of H. K., due to N., and other debts of H. K., which N. 
became liable for, as they become payable that N., should re-con- 
vey the land to H. K.—H. K., afterwards on faith of the arrange- 
ment pays and causes to be paid a large part of the debts and lia- 
bilities by a sale of part of the land to D., and otherwise with the 
consent of N., who conveys the land sold, to the purchaser of H, 
K., N., afterwards, and without the knowledge or consent of H. 
K., sells 100 acres more of the land to D., for $15 per acre and 
gives his title bond therefor. D., informs H. K., of the purchase 
with which H.K., is dissatisfied, and informs D., that he has a 
claim on the land, and its character, and notifies D., not to pur- 
chase any part of the residue of the land. In a few days after- 

wards and on the 27th day of January, 1870, N., learning that H., 
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K., was dissatisfied about the sale, writes H. K. a letter in which a 
he says: In order that you may provide against further sales to Term. 





D., (for he wants $2,500 worth more,) I will say that I will defer 
a sale until the Ist of May, at which'time I shall need every dol- 
lar I can command, and if you do not by that time or before make 
a sale, I shall be compelled to sell at any price I am offered, 
Crediting the $1,500, D.’s sale reduced to cash, leaves you still in. 
debted to me $1,800. Albert Stringer paid me $100 for you. My 
advice is that you sell, not wait for the lst May, as I shall make a 
bargain with Depue or any other person wanting land, to be 
closed at that time, provided you are unable to make sale. On 
the 28th of February afterwards N., without the knowledge or 
consent of H. K., sells another 100 acres of the land adjoining the 





first 100 acres to D., at $15 per acre, much less than its value, and 
embracing nearly the whole of the improved land—In the cas of 
a bill filed by H. K. against N. and D. praying among other 
things that the last sale by N. to D. be set aside.: HELD, 


1. That the sale of the last 109 acres by N. to D. under the circum- 
stances was bad faith, and fraudulent as to H. K., and that as D. 
had notice of the claim of H. K. to the land, and had been notified 
not to purchase it prior to his making the purchase, D. was a pur- 
chaser with notice of the claim of H. K., and the sale of the land 
should be set aside. 


2. That, under the circumstances, H. K. was entitled to redeem the 
whole of the unsold land, including the 100 acres last sold. 


3. That the creditors of H. K., other than N., mentioned in the con- 
tract between H. K. and N. should be made parties to the suit. 


4. That so much of the land, including the 100 acres last sold by N., 
and excluding the other land sold to D., should be sold as may be 
necessary to pay said debts and liabilities, and such judgments 
against H. K.as are liens upon the land, unless the said H. K. 
pays the debts and liabilities. That if H. K. pays the debts and 
liabilities N. shall convey the lands to H. K. That if any part of 
the land is sold to pay the debts and liabilities , the residue, if any, 
shall be conveyed by N. to H. K., or by a commissioner appoint- ' 
ed for the purpose. / 


At the July Term 1865, of the Circuit Court of Roane 
county, judgments were rendered against Hugh Kyger in 
two actions of trespass alleged to have been done dur- 
ing the late civil war and which were therewith connec- 
ted. While these actions were pending, on the 22nd day ° 
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of June 1865, Kyger conveyed to D. R. Neal by adeed, ab- 
solute on its face, certain lands lying in said county. On 
the 4th of December 1867, Kyger and A. L. Kannard, 
who is not a party to this suit, conveyed to Neal by deed 
of the same character certain other lands lying in the 
counties of Roane, Jackson and Wirt. On the same 
day as is alleged the following agreement in writing 
and under seal was made. 


“ Hugh Kyger did on the 23d June, 1865, and A. L. 
Kannard and said Kyger did on the 4th of December, 
1867, convey to D. R. Neal certain lands in the counties 
of Roane, Jackson, and Wirt, West Virginia; and 
whereas the said Neal holds the note of said Kyger, 
dated 4th December, 1867, for four hundred and fifty-one 
dollars seventy-six cents, and the said Neal has assumed 
and is liable for sundry amounts for said Kyger, as fol- 
lows, viz.: One note with A. L. Kannard to B. Smith 
for $550 ; one other to Lee & Edmiston for five hundred 
dollars; four others, each three hundred and forty 
dollars eighty-seven cents, dated 4th December, 1867, 
to A. L. Kannard; also the endorser of said 
Kyger on a note to Second National Bank for one 
thousand and ninety dollars; also the note of said 
Neal to Thomas A. Roberts for $500, due 20th Decem- 
ber, 1867, $500, due 20th December, 1867, and one other 
for $1,000, due 20th June, 1868, with interest ; also the said 
Neal hasagreed to save harmless A. L. Kannard for his lia- 
bilities on a judgment in favor of R.S. Brown for $200, in- 
terest and costs ; also $200 to Benjamin Wilson, now in the 
hands of Jacob Cork: Now, if the said Kyger shall well and 
truly pay off and discharge said debts, or any other liabili- 
ties of said Neal for him, as well as the notes ofsaid Kyger 


to said Neal, as they become due and payable, so that the — 


said Neal shall not be compelled to pay any part thereof 
from his private means, then the said Neal hereby agrees 
to reconvey to said Kyger any of the lands conveyed by 
said Kygerand A. L. Kannard, the said Neal claiming 
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and retaining the right to sell at his pleasure any or all 
of the said lands; and in the event of a failure on the 
part of said Kyger to do and perform the undertaking 


aforesaid, it is left entirely to the option of the said Neal. 


to do as he may elect in the premises. 
Witness the following signatures and seals: 
H. Kycer. _[SEAL.] 
D. R. NEau. [SEAL.]” 


On the Ist of March 1870, Neal executed to Kyger a 
power of attorney authorizing him to sell and convey 
with special warranty any of the Jands conveyed in the 
said deed of October 4th 1867, executed by Kyger and 
Kannard‘and wife to Neal. 

In 1868 or 1869 with the consent of Kyger, as is ad- 
mitted, the defendant Depue purchased 698 acres of the 
land conveyed by Kygerto Neal by deed dated June 
22nd 1865, for $1.950, and obtained from Kyger and Neal 
a conveyance for the same. Afterwards Depue purchased 
of Neal 100 acres of the same land at $15 per acre, and 
still later 100 acres more at the same price. 

With these last two sales the Plaintiff was greatly dis- 
satisfied. 

On the 18th of March 1870, the Plaintiff filed his orig- 
inal bill, and on the 16th of August 1870 he filed his 
amended bill. He alleges that the defendant Neal was 
his brother-in-law and a man of considerable wealth ; that 
he applied to him, after the judgment already referred to 
had been rendered in the actions of trespass, to render 
him some pecunary assistance and to become his surety 
in a bond which it was necessary for him to give to ob- 
tain a supersedeas to said judgments; that Neal consen- 
ted to aid him in the mode proposed, provided he would 
convey to him a certain valuable tract of land contain- 
ing 1500 acres; that he did so; that the said conveyance 
was not a sale and grant in fee simple to Neal, but a con- 
veyance in trust that when he should repay Neal the ad- 
vances which he might make that then Neal would re- 
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convey the lands to him ; that this deed was not made to 
hinder, delay or to defraud creditors, nor was it fraudu- 
lent in any purpose or view; that the supersedeas was 
obtained ; but that sometime thereafter the judgment 
was compromised by Plaintiff agreeimg to pay in satisfac- 
tion thereof $3,000, of which one note of $500 was paid by 
the Plaintiff, and the balance was paid by Neal; that the 
whole of the purchase money ofthe first two sales, amount- 
ing to $3,425, was paid to Neal, and that other sums of 
money were also paid vo Neal forthe Plaintiff, and that 
there was no necessity to make the last sale of 100 acres; 
that it was always understood that, as soon as the Plaintiff 
could be released from his embarrassments, the tract of 
1500 acres should be reconveyed to him; that the 200 
acres sold by Neal to Depue were sold without the ap- 
proval of the Plaintiff. 

Neal answerd the bill denying that the conveyance of 
June 22nd 1865, wasa conveyance to trust as claimed by 
the Plaintiff. Depue answered both the original and 
amended bills denying all fraud in the premises and that 
he had notice previous to his purchases that Kyger set 
up any claim to the land and that he made any misrep- 
resentation to Neal. A number of depositions were 


taken and several letters exchanged by the parties were 


make exhibits. 

The Court decided that an account should be taken 
which would show what amount was due Neal for moneys 
advanced or liabilities incurred: for Kyger, and decreed 
that the injunction should be continued and made_per- 
petual, and that upon the coming in and_ confirmation 
of the account, if it should appear that anything was due 
from Kyger to Neal, that Kyger should within a reason- 
able time, to be fixed by the Court, pay the same, and that 
Neal should reconvey to Kyger by a deed of special 


. warranty the said fifteen hundred acres of land, except- 


ing out of such conveyance the tract of six hundred and 
twenty-eight acres conveyed by Kyger and Neal to De- 
pue, and that upon the repayment to Neal of his advan- 
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ces to Kyger and the indemnification of Neal for all 
liahilities so incurred, Neal should reconvey to Kyger 
the lands conveyed to him by Kyger and Kannard, ex- 
cept such lands as Neal had sold under and by virtue of 
a contract between Kyger and Neal dated June 23rd 1865 


B. H. Smith and Okey Johnson, tor Plaintiff. 
Fisher, for Appellee. 


Haymonp President. 

I have examined the record in this case, and the au-. 
thorities cited by the counsel for Plaintiff and Defen- 
dants with great care, and have found much difficulty 
in arriving ata satisfactory conclusion. From the bills, 
answers, exhibits and depositions, I am satisfied that 
the deed from Plaintiff to defendant Neal, dated the 
22nd day of June, 1865, mentioned in the original bill 
as exhibit No. 1, was not intended by the parties there- 
to, at the time of its execution and delivery, to be, and 
to operate as an absolute sale and conveyance of the 
1,500 acres of land therein mentioned. But that the 
deed was executed and delivered to Neal by Plaintiff, 

' in trust and confidence that Neal would reconvey the 
land to Plaintiff at a future period, according to the un- 
derstanding, contract and agreement, oral and written, 
then made between them, and that Neal after the exe- 
cution of the deed by his letters written to Plaintiff and 
filed as exhibits with the amended bill, recognized an 
equitable right existing in the Plaintiff in the land, es- 
pecially so, in his letter dated October 29th, 1867, and 
in his answer to the amended bill and otherwise. It is 
true, that Neal in his answer first filed, which is made 
upon oath, denies that the conveyance was made for the 
purpose alledged in the bill; but he avers that it was a 
bona fide conveyance of the land to him. He also ad- 
mits that he executed a writing to Plaintiff in relation 
to the conveyance which was afterwards cancelled by 
the consent of Plaintiff, and a new arrangement made. 

A bona fide purchaser is one who actually purchases in 
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good faith. Bouvier’s Law Dictionary, 211, 2nd Kent’s 
Comm., 512. In his answer to Plaintiff’s amended bill, 
Neal admits that when he first bought the 1,500 acres, 
he agreed to reconvey the same to Plaintiff, when he 
(Plaintiff) had paid to him all the liabilities he had as- 
sumed for him (Plaintiff.) It seems to be admitted 
that the action brought by Roberts grew out of the late 
war, and Neal, in the concluding clause of his answer to 
the amended bill, says that he and Plaintiff both felt and 
knew it to be an unjust demand. Kannard and Neal 
(who were responsible men) signed the “supersedeas 
bond” in the appeal taken by Plaintiff from the judg- 
ment of the Circuit Court in favor of Roberts, against 
Plaintiff, to the Supreme Court of Appeals, which made 
the Roberts judgment, if correct and lawful, secure and 
safe. Neal now seems to claim the whole of the lands 
conveyed to him at the date of both deeds, notwith- 
standing they greatly exceed in value the money paid 
or liabilities incurred. And it is now for the Court to ar- 
rive at the justice of the case in accordance with the 
rules of equity and good conscience governing courts 
of equity, as nearly as may be. 

With Plaintift’s amended bill there is filed, as exhibit 
No. 3, a deed from A. L. Kannard and wife and Plain- 
tiff to Neal, dated the 4th day of December, 1867, con- 
veying to Neal certain lands which had been previously 
conveyed by Plaintiff to Kannard, to indemnify Kan- 
nard against liabilities for Plaintiff as alledged in the 
bill, and not denied in the answers. This deed toward 
the conclusion thereof, and after conveying other lands, 
which are described, contains this clause, to-wit: “And 
the said Hugh Kyger doth hereby grant unto the said 


Neal, in addition to the lands partly described in the © 


foregoing conveyance, all the lands held or owned by 
said Kyger in the counties of Roane, Jackson and Wirt, 
in partnership witl others or in his own right, and not 
expressly set forth in this deed, except the 1,000 acres 
sold to C. C. Smith. As to Kannard the deed is one of 
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special warranty, but as to Plaintiff it is a deed of gen- 
eral warranty. This deed was made after the Roberts 
judgment, (from which an appeal and supersedeas was 
taken to the Supreme Court of Appeals) was confirmed, 
and it passed and vested in Neal all interest, right or 
title, legal or equitable, which Plaintiff had to the 1,500 
acres of land at the time of its delivery, except so far 
as it may have been qualified by another and new con- 
tract made between Plaintiff and Neal. The deed from 
Plaintiff to Kannard is not filed, but the object and pur- 
port of it is alledged in the bill, and are not denied in 
the answers. Neal filed with his answer to the original 
bill, as exhibit A, a written contract signed and. sealed 
by Plaintiff and Neal. The contract is not dated, but 
it refers to the deed from Kannard and Kyger to Neal, 
ofthe 4th of December, 1867, for the lands in Roane, Jack- 
son and Wirt counties, and itcommences thus: “Hugh 
Kyger did on the 23rd June, 1865, and A. L. Kannard 
and said Kyger did on the 4th day of December, 1867, 
convey to D. R. Neal certain lands in the counties of 
Roane, Jackson and Wirt, West Virginia.” Neal says 
and admits that the date 23rd is a mistake; that it was 
intended to be the 22nd, and referred to the deed for 
the 1,500 acres of land, which is manifestly true. Plain- 
tiff, in his amended bill, alleges that this contract which 
he files as exhibit No. 4, was made on the day the deed 
was made by him and Kannard to Neal, and that it con- 
tains the contract which was the consideration for which 
the deed was made; and this allegation is not denied by 
defendants Neal or Depue, and it is substantially ad- 
mitted by Neal in his answers. The 1,500 acres of land 
conveyed by. Plaintiff to Neal on the 22nd day of June, 
1865, is clearly embraced in this contract. It is not 
claimed or pretended by any of the parties to this suit, 
that Plaintiff made more than one deed to Neal for land 
in June, 1865, and that one is dated and was made on 
the 22nd day of June. The contract under considera- 
tion, which I will hereafter designate as exhibit A, I 
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think is binding on Plaintiff and Neal. Neal admits it 
is valid and binding on him, and Plaintiff admits it. 
He sets it up in his amended bill, but misconstrues it 
as to. its legal effect. It is not claimed or even insinu- 
uated by any of the parties to this case, in their plead- 
ings, that the deed of the 4th ot December, 1867, by 
Kannard and wife and Plaintiff to Neal, and exhibit A 
were made to defraud Roberts or any other person. 
Exhibit A shows that the deed of the 4th of December 
was made to Neal to indemnify and secure him in cer- 
tain debts and liabilities of Plaintiff, assumed by Neal, 
amounting to some five or six thousand dollars, among 
which isa large part of the Roberts debt. Exhibit A 
concludes thus: “Now, if the said Kyger shall well and 
truly pay off and discharge said debts, or any other lia- 
bilities of said Neal for him, as well as the notes of said 
Kyger to said Neal, as they become due and payable, so 
that the said Neal shall not be compelled to pay any 
part thereof from his private means, then the said Neal 
hereby agrees to reconvey to said Kyger any of the 
lands conveyed by said Kyger and A. L. Kannard, the 
said Neal claiming and retaining the right to sell at his 
pleasure any or all of the said lands; and in the event 
of failure on the part of said Kyger to do and perform 
the undertaking aforesaid, it is leftentirely to the option 
of the said Neal to do as he may elect in the premises. 
Witness the following signatures and seals.” It appears 
that afterwards, and prior to April 1869, Plaintiff sold 
to defendant Depue 698 acres of the 1,500 acre 
tract, and Neal received most or all the purchase 
money and, with the consent and knowledge of 
Plaintiff, made to Depue a deed for the same. I think 


this sale is good and ought not to be disturbed. Plaintiff, © 


after the 4th of December, 1867, paid a large sum on 
debts named in exhibit A, and also paid Neal several 
hundred dollars. On the 3rd day of January, 1870, 
Neal, without the knowledge of Plaintiff, sold to Depue 
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a boundary of the 1,500 acre tract, adjoining the 698 
acres previously sold, at $15.00 per acre, supposed to 
contain 100 acres, but if the land should exceed or fall 
short of 100 acres, the excess or deficiency should be ac- 
counted for at the rate of $2.50 per acre. Very soon 
after this sale was made Depue informed Plaintiff of the 
fact, and the evidence clearly shows that Plaintiff then 
notified Depue that he had a claim upon the land, and 
its character, and in fact the whole of the 1,500 acre 
tract, except the 698 acres previously sold, and remon- 
strated with Depue for having purchased the 100 acres, 
and begged him to allow him a chance to redeem the 
land ; but Depue evidently thinking he had made a 
profitible and sharp purchase declined Plaintift’s offer. 
Plaintiff notified Depue not to purchase any more of the 
land, and I think the evidence proves that in the con- 
versation with Plaintiff, Depue admitted that before he 
made the purchase he had notice of Plaintiff’s claim to 
the land. After this sale by Neal to Depue, and on the 
27th day of January, 1870, Neal wrote a letter to Plaintiff, 
which is filed with Plaintiffs amended bill as Letter 
No. 3, from which it appears that Neal had about that 
date received a letter from Plaintiff. The contents of 
Plaintiff’s letter to Neal does not appear, but I infer, 
from the tenor of Neal’s letter, that Plaintiff's letter was 
a complaint by Plaintiff on account of the sale lately 
before made by Neal to Depue. In the letter of Neal 
to Plaintiff this language is found, to-wit: “In order 
that you may provide against further sales to Depue (for 
he wanis $2,500 worth more) I will say that I will defer 
a sale until the first of May, at which time I shall need 
every dollar I can command, and if you do not, by that 
time or before, make a sale, I shall be compelled to sell 
at any price I am offered. Crediting the $1,500 Depue 
sale, reduced to cash, leaves you still indebted ‘to me 
$1,800. Albert Stringer paid me $100 for you.” 
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In a memorandum at the close of the letter Neal uses 
this language, to-wit: “My advice is, that you sell, not 
waiting for lst May, as I shall make a bargain with De- 
pue or any other person wanting land, to be closed at that 
time provided you are unable to make sale. I asked 
Depue to see you about the land he still wanted 
and, if possible, to agree with you as to quantity and 
price.” Neal in this letter recognizes some right or in- 
terest of Plaintiff in the residue of the land, and he ex- 
pressly extends the time for Plaintiff to make sale of 
land and pay the debts until the first of May thereafter. 
But notwithstanding this positive, unequivocal exten- 
sion of time to Plaintiff until the Ist of May, Neal af- 
terwards on the 28th day of February 1870, about one 
month after the extension was given, without the know- 
ledge or consent of Plaintiff, made an absolute sale by 
title bond, &c., of another boundary supposed to con- 
tain 100 acres to Depue, at the price of $15 per acre, ad- 
joining the other 100 acres. This was bad faith in both 
Neal and Depue towards Plaintiff. It was in fact an 
actual fraud upon Plaintiff, and is contrary to equity 
and good conscience. The sale of the first 100 acres 
which was made on the 3d of January 1870, I think un- 
der the circumstances ought not to be interfered with, 
although I have had some difficulty in arriving at that 
conclusion. The sale by Neal of the 28th day of Feb- 
ruary 1870 to Depue ought to, and must be set aside. 
It appears from the evidence that the two last purchases 
of Depue from Neal embrace nearly the whole of the 
cleared land upon Plaintifi’s home farm, as well as the 
most valuable part of it, and I am satisfied that $15 per 
acre is far below its value. Considering the whole case, 
and all the circumstances connected with it, I think it 
should be held and declared that notwithstanding the 
deeds of 22d of June 1865, and the 4th day of Decem- 
ber 1867, the Plaintiff, by and under the express terms 
of exhibit A., had and was possessed of the right in equi- 
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ty, to redeem said 1500 acres of land, as well as all the 
other lands conveyed by the deed of the 4th of Decem- 
ber 1867 from the said Neal, except the 698 acres be- 
fore named, and the 100 acres first sold by Neal to De- 
pue, and that said equity of redemption still exists. In 
so declaring I do not wish to be understood as depart- 
ing from the principles decided in the cases of Starke’s 
ex’rs vs. Littlepage, 4 Rand., 368; James vs. Bird’s 
adm’r, 8 Leigh, 510; Terrell vs. Imboden, e¢ al., 10 
Leigh, 321; Owen vs. Sharp and wife, et al., 12 Leigh, 
427, for I approve the principles adjudicated in these 
cases. I do not think this case, under the view I have 
‘presented, comes within the principles determined in 
these cases. The Court cannot avoid taking notice of 
and considering the fact, that peace was not officially de- 
clared until sometime after June 1865, and that during 
the war, and for sometime after, great excitement, pas- 
sion and feelings of enmity existed among the people, as 
well as peril to life and property. Under such circum- 
stances and influences many good and honest men made 
singular voluntary dispositions of their property, as 
measures of safety and protection simply, without in- 
tending to injure or defraud creditors or others; and 
such dispositions of property, considering the times and 
circumstances under which they were made, should be 


regarded with more liberality, when we are looking af- _ 


ter fraud and fraudulent intent, than if made in time o 
profound peace. 

The balance due upon the debts named in exhibit A, 
or the balance due Neal upon payments he may have 
made thereon, or because of the existence of any debt from 
Plaintiff to him on the 4th of December 1867, should 
be ascertained, after charging Neal with the amount of 
purchase money received on the sale of the 698 acres of 
land, and also charging him with the price of the first 
100 acres sold Depue, and all other moneys paid to or 
received by him on his debt or claim, and the liabilities 
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against Plaintiff or Neal growing out of exhibit A. The 
valid and now unsettled judgment liens, if any, existing 
against said 1500 acres of land, prior to the 22d of June 
1865, and against the other lands prior to the 23d day of 
June 1865, and the unsettled valid judgment liens 
against Plaintiff's interest in said lands should be ascer- 
tained, estimating the Roberts judgment at $3,000 in the 
hands of Neal, with proper interest, crediting such part 
as was paid by Plaintiff. After payment of the balance 
due on the debts, claims and liabilities, arising or grow- 
ing out of exhibit A, and the balance due on the unset- 
tled judgment liens, the legal title to all the lands ex- 
cept the 698 acres, and the 100 acres first sold by. Neal 
to Depue, should be vested in and passed to Plaintiff, 
and if they are not paid then, so much of the land, as 
may be necessary for the purpose should be decreed to 
be sold. 

It is also material to a final and proper decision of 
this cause that A. L..Kannard and the other persons 
named in exhibit A, should be made parties defend- 
ant in the cause. 

For these reasons the decree of the Circuit Court of 
the county of Roane, rendered in this cause on the 10th 
day of November 1871, must be reversed, and the cause 
remanded to said Circuit Court for further proceedings 
therein to be had, with leave to the Plaintiff to file an 
amended bill, making new and additioual parties. And 
the defendant Neal must recover against Plaintiff his 
costs in this;Court expended. 


Pav, Moore and HorrMan, Judges, concur in the 
foregoing opinion. 
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Jos. A. HuFFMAN, DEFENDANTIN ERROR AND PLAIN- 
TIFF IN.THE ACTION, against OSCAR CALLISON, AD- 
MINISTRATOR OF J. MArcus ALDERSON DEC’D, 
DEFENDANT IN THE ACTION AND PLAINTIFF 
IN ERROR. 


Decided February 25th, 1873. 


SYLLABUS. 


1. A special plea reciting that the consideration of a bond is Confed- 
erate Treasury notes issued by an illegal association to overthrow 
the Government of the United States, and for no other considera- 
tion whatever, presents an immaterial issue, and is rightly rejected. 


2. A special replication to the plea of the statute of limitations which 


does not allege the exact period of the war, or exactly how long 
the courts were closed, when these facts are relied upon as an 
avoidance, is bad, for that period only could be excepted from the 
computation of time which might otherwise prove a bar: for it 
should appear upon the face of the pleading that, after taking out 
the excepted time, five years have not elapsed since the action ac- 
crued, The replication by not stating the period, but leaving it 
wholly in blank, does not present a certain issue. 
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8. Toan action brought upona bond or promissory note after the present 
Code of West Virginia went into operation on the Ist day April 
1869, the 6th section of Chapter 104 applies; and consequently a 
special replication to the plea of the statute of limitations, that 
said statute was suspended in any county during the whole of the 
late war between the so-called Confederate States and the United 
States, presents an immaterial issue, and should be rejected. 


4. Where the statute of limitations has been pleaded, the Court erred 
in refusing to give the following instruction: “If the jury believe 
from the evidence that more than five years elapsed from the day 
the note sued on fell due and become payable, until the institution 
of this suit, then it is barred by the statute of limitations.” 


The case is stated in the opinion of the Court. 


Davis for Plaintiff in error. 


The first question is asto the force of the statute of lim- 
itations. In any aspect of the case, the suit was brought 
after the 1st ot April 1869, so that the Code governs. 
By the plain reading of the Code this action is barred ; 
but the statute was suspended by the war, as the Plain- 
tiff claims. The war may have suspended a statute that 
had an existence during war. But how the war could 
suspend that which did not exist, had no being, is some- 
thing that has not been explained by the opposite party, 
although often asserted and maintained by the action of 
the Circuit Court. The war might suspend a statute 
that had been passed before the war. That the courts 
might hold that the statute did not run during the time 
in which a party could not sue, because the courts were 
closed, one can understand ; but that the Legislature, af- 
ter the war is over, having the war full in view during 
the passage ot the act, as the law itself shows, and the 
Court should, in construing it, undertake to say that a 
past war had suspended the post war statute, is strange 
beyond comprehension. 

Ch. J. Marshall says: “The spirit of an instrument is 
to be respected not less than its letter. Yet the spirit is 
to be .collected chiefly from its words.”—Sturges vs. 
Crowninshield, 4 Wheat., 122. In Blackford vs. Wade, 
17 Ves., 94, Sir William Grant says: “Here is a statute 
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which contains no exceptions whatever in favor of ab- 
sentees; we are of opinion, therefore, that it is impossi- 
ble by construction, to introduce that exception into the 
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law.” In Caperton vs. Martin, 4 W. Va., 152, the Court aaa ac. 


quote and approve Jackson vs. Samphire, 3 Peters, 290, 
wherein it is said, “it is within the undoubted power of 
the Legislature to pass recording acts and acts of limita- 
tions. Reasons of policy have lead to the adoption of 
laws of both descriptions, and their validity has not been 
questioned. The time and manner of adoption, the ex- 
ceptions to them, the acts from which the time should 
begin to run, will generally depend on the discretion of 
the Legislature,” not on the discretion of the courts. 

Ch. J. Marshall says: “Whenever the situation of the 
party is such, as in the opinion of the Legislature, to 
furnish a motive for excepting him from the operation of 
the law, the Legislature has made the exception. It will 
be going far for the Court to add to those exceptions.” — 
McIver vs. Ragan, 2 Wheat., 25; Lansdale vs. Brashear, 
3 Mon., 330; South’s heirs vs. Thomas’ heirs, 7 Mon., 
70-71; Conway Robinson, 1 Prac., 623, Chap. 105, sec. 
1, says, the statute of limitations is not suspended ex- 
cept when the statute so declares. It is said in Hudson 
vs. Carey, 11S. & R., 14, that to suspend it, the Court 
would be assuming legislative power. Now the statute 
has made provision for excluding the period of the war, 
when the suit was brought prior to the adoption of the 
Code.—Code, Chap. 136, sec. 4, page 643. Is it not, 
therefore, fair to-presume that the Legislature intended 
what it said in the other sections? If the Legislature 
had made no provision for the war, there would be some 
plausibility in the argument, to say that during the 
Court-closed season the statute should not run. But 
here the Legislature has provided for the period of the 
war, and for the courts to goon and make further pro- 
vision for that period, would be truly usurping legisla- 
tive power. In sec. 6 of the act provision is made fora 
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writing not under seal, executed before the passage of the 
act, to be barred in five years, but if executed after the 
passage of the act, to be barred in ten years. Thus show- 
ing that in the passage of this act, the Legislature con- 
templated the past as well as the future, and made such 
exceptions for the past as it deemed proper.—Tucker, 2 
vol. page 175, Chap. 10, book 3, says; if the statute of 
limitations begins to run it never stops. Citing 4 
Term R. 310; 6 Munf. 312, and 2 H. & M. 289, and 
South vs. Thomas, 7 Mon. ; Hanger vs. Abbot, 6 Wal- 
lace ; The Protecter, 9 Ib.; Stuart vs. Kahn, same book; 
U.S. vs. Willey, 11 Wallace, were all cases decided on 
acts anterior to the wai—an act that might be suspended 
by the war and the closing of the courts. In the last 
named case the Court says, “if the courts are closed and 
that time computed, the creditor has not the time within 
which to bring his suit that the statute contemplated he 
should have.” 11 Wal. And in all these cases, the reason 
given for suspending the statute, is that the statutory 
time is abridged by the closed courts, and that the cred- 
itor ought to have the time the statute contemplated. 
But in the case before the Court, the party has had the 
time contemplated by two statutes, to-wit: the Act of 
749, and that of 769. That the Legislature had a right 
to alter the statute and change the time, I cite Caperton 
vs. Martin, 4 W. Va. 166; 4 Wend. 529, and ex parte 
McCardle, 6 Wallace. The Court will see that our stat- 
ute is very different from the Act of Congress of March 
2nd, 1867. That was an enabling act, as was that com- 
mented on in Caperton and Martin. ‘But the act of 1869 
is in part disabling. The first section says: “No person 
shall make any entry,” &¢.—Page 564 Code. And the 
sixth section says: “Every action shall be brought,” &e., 
that is on a writing not under seal, executed.before the 
the passage of the act, within five years, and if executed 
after that, within ten years from the time it felldue. On 
page 643, sec. 4 of the Code, the Legislature has provided 
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for the period excluded from the statute of limitations. 
How then can the courts make a different period of ex- 
clusion ? 

But if I should be wrong in this proposition, the suit 
was not commenced as to Wallace Robinson until Octo- 
ber 1870. The suit had been brought against Calli- 
son, who never was administrator. The error was dis- 
covered ; the name of Callison stricken out, and that of 
Robinson substituted. The judgment is against Robin- 
son, and he was not sued until the 15thof October 1870, 
the day the consent order was made, and that was more 
than five years after the courts were open. 

But the replication does not make a distinct and _ tra- 
versable averment that the courts were closed, up to so 
late a period, that five years had not elapsed. We had 
a right to take issue on that proposition. The replica- 
tion is immaterial. 


Mathews and Mathews, for Defendant in error. 


The court properly refused to instruct the jury that 
after the statute of limitations began to run, it ran un- 
til the order was made by consent, October 15th, 1870, 
striking out the name of O. Callison and inserting that 
of W. Robinson. After having consented that the suit 
should not be dismissed, the Defendant will not be per- 
mitted to claim advantages which he may suppose would 
have inured to him from its dismissal. The consent was 
tantamount to an agreement that the suit should proceed, 
and be treated in all respects, as if it had been instituted 
against Robinson, and no plea which would have been 
unavailing for Callison before the consent order, can 
avail for Robinson after that order has been made. 

Whether Callison was ever the administrator was not 
made an issue by the pleadings, and the court will assume 
that he was the administrator when the action was insti- 
tuted, and that Robinson afterwards became the adminis- 
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trator, and had his name substituted in the proceedings 
for that of Callison. 


7th. The period of the war is excepted from the time 
limited for the commencement of an action.—Chapelle 
vs. Olney, Law Times, U.S. Ct. R. February 1871, 
30; Caperton vs. Martin, 4 W. Va. 138. “Insurrec- 
tion and rebellion” existed in Greenbrier until April 2d, 
1866.—See 4 W. Va. 148—149. The war ended 
in that county and elsewhere, except in Texas, April 2d, 
1866.—See opinion of C. J. Chase, in the case of the 
“Protector,” 12 Wallace, 700. If the war ended 
at the time it is immaterial whether the statute ceased to 
run when the suit was instituted or when the consent 
order was made, for from the 2d of April 1866, to the 
date of that order is four years, six months and thirteen 
days. 


PauwLL, Judge. 


This was an action of debt brought in the Circuit 
Court of Greenbrier county by Joseph A. Huffman 
against Oscar Callison, Administrator of J. Marcus Al- 
derson, on promissory note made by the latter, and bear- 
ing date on the 5th of November 1861, and becoming 
due twelve months after date. } 

The summons commencing this action was issued and 
bears teste on the 30th day of June 1869. At a term 
of the Court held on the 15th day of October 1870, by 
consent of parties, the name of Oscar Callison, as Ad- 
ministrator of J. Marcus Alderson was stricken out, and 
the name of Wallace Robinson, Administrator, was in- 
serted instead. To the declaration in this case the De- 
fendant filed the plea of payment, and four special pleas, 
as follows; the first, that the consideration of the note - 
sued on was Confederate Treasury notes, issued by an 
illegal association hostile to the Government of the 
United States ; the second was the plea of the statute of 
limitations, to-wit: that the cause of action, set out in 
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Plaintiff's declaration, accrued more than five years before 
commencement of thissuit ; the third was a plea of usury; 
and the fourth, that part of the consideration of the note 
sued on was Confederate Treasury notes, &c. Objection 
was made to the filing of the first and fourth pleas; but 
the objection was overruled and they were filed. Gen- 
eral replicatibn was filed, and issue joined on these pleas: 
issue was also joined on the third plea. To the second 
plea Plaintiff replied generally, and tendered two special 
replications, to the filing of which Defendant objected, 
which objection was sustained by the Court as to the 
first, and overruled as to the second of said replications, 
and permitted it to be filed; and the Defendant rejoined 
generally, and issue was joined. The first special repli- 
cation sets out that the statute of limitations was sus- 
pended from April 17, 1861, to March 1, 1865, by an act 
of the Legislature of West Virginia, passed &c., and 
was rejected. The second replication sets out that the 
statute was suspended in the county of Greenbrier du- 
ring the whole of the late war, to-wit: from the —day 
of —, 186-, to the — day of —, 186-, because the legal 
courts of said county were closed during said period, 
and was filed. Under this state of the pleadings a tria] was 
had at a term of said Court in December 1871. During 
its progress five different instructions were asked by 
the Defendant, two of which were given, and three re- 
fused. Sundry exceptions were also made on the part of 
the Defendant to some of the Plaintiff’s testimony ; 
the objections being overruled, and the evidence admit- 
ted, the jury found for the Plaintiff the debt in the dec- 
laration mentioned, and judgment was rendered for 
$571.65 ; and thereupon the defendant moved for a new 
trial, which motion was overruled, and the defendant ex- 
cepted ; and thereupon an appeal is taken to this Court. 

We proceed to notice briefly the points as they are 
presented in the record ; and first the Court erred in not 
sustaining the objection made to the filing of the first 
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and fourth special pleas: for reasons given in the case of 
Mathew Harrison, Ex’r vs. The Farmers’ Bank of Vir- 
ginia at the presentterm, these pleas are deemed im- 
material, and, though issue be joined on them and found 
for either party, may be disregarded. In the second 
place the Court did not err in rejecting the Plaintiff’s 
first special replication to the second special plea, which 
merely presents a conclusion of law, of which he could 
have availed himself, if true, in some other form during 
the progress of the trial. The Court erred in admitting 
the Plaintiffs second replication, as it does not allege the 
exact period of the war, or exactly how long the courts 
were closed, for that period only could be excepted from 
the computation of time which might otherwise prove a 
bar; for it should appear on the face of the pleading 
that, after taking out the excepted time, five years have 
not elapsed since the action accrued. The replication, 
by not stating the period, but leaving it wholly in 
blank, does not present a certain issue. But again, and 
aside from this view, the subject matter of the replica- 
tion springs from the principles of the common law, or 
perhaps, more accurately speaking, the principles of in- 
ternational law, which are designed to furnish relief to 
a creditor, by suspending the operation of the statute, 
when the doors of the courts have been closed, by the 
existence of war, and the ordinary remedies forthe col- 
lection of debts could not be enforced. These principles 
are eminently just and right. In the case now before us 
however, the Legislature has intervened, and prescribed 
the rule for its government, and that of all other actions 
where brought within the limits of this State. I need 
not stop to prove that this is a matter wholly and pecu- 
liarly within the province and power of the Legislative 
department of the government. And the Legislature 
having given us its will, as found in the provisions of 
the Code, our only duty is to apply them to the case un- 
der consideration. During the period of the war differ- 
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ent acts were passed for the relief of creditors, suspend- 
ing the statute of limitations, excepting certain lengths 
of time, from its operation, and authorizing suits to be 
brought in counties other than those in which the debt- 
ors resided or mightbe found. And these statutes, or 
some of them, continued in force until the Code went 
into operation on the first day of April 1869. The first 
section of Chap. 166 repeals all preceding legislation 
upon this subject, and this, in connection with its other 
provisions, clearly manifests the legislative intent. The 
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fourth section of chapter one hundred and thirty-six pro- - 


vides as follows: “In computing the time within which 
any action of debt, detinue, covenant, assumpsit, trover, 
trespass or case pending at the time this act takes effect, 
shall be barred by any statute of limitation, the period 
from the 17th day of April 1861, to the first day of 
March 1865, shall be excluded from such computation.” 
The limitation to an action on a note in writing not un- 
der seal, before the war, was five years; but the fourth 
section extends that period nearly four years, so that an 
action pending on the first day of April 1869, would 
not be barred for nearly nine years. The period embrac- 
ed by this section is the period of the war, designing to 
cover the disturbed and unsettled state of things during 
that time. The Legislature having given this measure 
of relief, and for this reason, to that class of creditors 
whose actions were pending on the first day of April 
1869, adopted another and different rule as to actions 
brought after the first day of April 1869, prescribing 
that an action on a contract not under seal shall, if exe- 
cuted before that time, be barred in five years, but if ex- 
ecuted after the passage of the act, in ten years. See 
sec. 6, Ch. 104 of the Code. 

This legislation is explicit, and there is no mistaking 
its design or its application. The action in the case 
now before the Court, was brought on the 30th day of June 
1869, after the Code went into operation, and is there- 
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Term. __ tion ison a note executed on the 5th day of November 
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Huffman 1861, and no action can be maintained upon it, unless : 
Adu's 4, brought within five years next after the right to bring the t 
same shall have first accrued, if the Statute is pleaded. : 

In this view of the subject, the Plaintiffs second rep- , 

lication to the second plea is wholly immaterial, and 

though issue was joined upon it, it should be disregard- r 


ed. This disposes of all the questions of pleading in the 
case ; a general replication having been filed to the sec- 
ond plea, the parties are at issue on the plea of payment, 
and of usury, and of the statute of limitations; as to the 
first two pleas, there is no evidence whatever: as to the 
plea of the statute of limitations there is no evidence 
either, except the note which, when produced, proves the 
truth of the plea: that the action was not within five years 
after the right of action accrued. ll the rest of the evi- 
dence certified in this case is wholly irrelevant to any one 
of these issues. The jury however, at the December Term 
1871, on the trial, found a verdict for the Plaintiff, for 
the amount of his debt and the interest ; and judgment 
was rendered for the same; Defendant moved the Court 
for a new trial, but the motion was refused; to this ac- 
tion of the Court, the Defendant excepted, and has taken 
an appeal to this Court. From what has been already 
said in the history of this case, and the discussion of its 
principles, it is manifest that the verdict and judgment 
are most clearly against the law and the evidence. Du- 
ring the trial four instructions were asked by the De- 
fendant. The first two being wholly irrelevant to any 
issues in the cause, as I have endeavored to present 
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them, I need not consider them. The third instruction 
is this: “Ifthe jury believe from the evidence that more 
than five years elapsed from the day the note sued on fell 
due and became payable, until the institution of this suit, 
then it is barred by the statute of limitations.” This 
instruction the Court refused ; the refusal was error; the 
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instruction was pertinent to the issue, and should have 
been given. The fourth instruction is this: “The Court 
instructs the jury that after the statute of limitations 
began to run, it ran on until the day the order was made 
in this suit, whereby the name of Oscar Callison was 
stricken out, and the name of Wallace Robinson insert- 
ed, as the Administrator of John Marcus Alderson.” 
This instruction was refused. The effect of this instruc- 
tion was to fix the 15th day of October 1870, as the 
time when the suit was commenced against Wallace 
Robinson, and of course a different time during which 
the Statute would operate as against Oscar Callison. 
In this view, the instruction was properly refused. The 
order for the substitution of one name for the other was 
by consent of the parties in court; and should not be per- 
mitted to operate to the legal prejudice of either. There 
are exceptions taken by the Defendant to the testimony 
of certain witnesses, and this testimony is certified in the 
record ; but as it is wholly irrelevant to the issues, as 
hereinbefore presented, they need not be considered. 
For the reasons hereinbefore stated the judgment of the 
Court below must be reversed, and the verdict of the 
jury set aside, and a new trial awarded ; and the cause is 
remanded to the Circuit Court of Greenbrier county, for 
further proceedings to be had therein, in accordance with 
the principles of this opinion, and the Appellant must 
recover his costs in this Court against the Appellee. 


Haymonp, President, and Moore, Judge, concur in 
this opinion. 
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SyLLABUS. 


1. Where municipal corporations are charged with the duty of keep- 
ing in good order and condition the streets and public roads and 
bridges lying within their corporate limits, they are liable for in- 
juries to persons or property happening by reason of their neglect 
to keep the same in good order and condition. 


2. They are bound to keep the streets and public roads and bridges in 
a proper state of repair, free from all obstructions or defects in the 
road-bed , which reasonable vigilance and care can detect and re- 
move. 


3. The 6th section, chapter 15, Acts 1868, (Extra Session,) confers on 
the town of Williamstown jurisdiction of all the streets and public 
roads lying within the same. 
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The case is stated in the opinion of the Court. 


Hutchinson for Plaintiff in error. 


Small for Defendant in error. 


MoorE, Judge: 

The amended declaration barely escapes the effect of 
the demurrer, even under the liberal provision of the 
Statute. The 29th sec. Chap. 125, Code, declares ; 
“On a demurrer, (unless it be to a plea in abatement,) 
the Court shall not regard any defect or imperfection in 
the declaration or pleadings, whether it has heretofore 
been deemed mispleading or insufficient pleading or not, 
unless there be omitted something so essential to the ac- 
tion or defence that judgment according to law and the 
very right of the cause cannot be given.” 

The action is founded on sec. 55, Chap. 43, Code : 
“Any person who sustains an injury to his property or 
person by reason of a public road or bridge being out of 
repair may recover all damages sustained by him by rea 
son of such injury. * * * Provided, that if such road or 
‘bridge be in any incorporated city, town or village and 
under the jurisdiction of the corporate authorities there- 
of, then such recovery may be had against such corpora- 
tion.” 

It is argued by the Counsel for the Appellant, “that 
to predicate this action, the injury must have been 
caused ‘by reason of a public road or bridge being out of re- 
pair ;’ and such road or bridge, must be under the juris- 
diction of the corporate authorities of the town.”  Accept- 
ing this key given by the Appellant, to open the door of 
the way leading to a solution of the question, as to what 
should be a sufficient allegation of the matter of com- 
plaint to lead to a “judgment according to law and the 
very right of the cause,” and which criterion, I think, is 
based on law, I am lead to believe this declaration is 
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yc. sufficient. She alleges, after averring the incorporation of t 
—_*™-__ of the town, that in said corporation “there is a certain the 
Grifin street, called street, which said street is‘and con- free 
Willinmstown tinually hath been a public highway for all the citizens whi 
of the State to go, pass over, and ride in and by and rem 
through the said street at their will and pleasure ;” cer- bei 
tainly that is a sufficient allegation of “a public road” in wh 
the corporate limits. She further avers, that the “said 6th 
town of Williamstown, not ignorant of the premises, on it t 
the Ist day of August A. D. 1869, * * * did not keep roa 
in repair said street and highway, and the bridges, but ant 
on the contrary did unlawfully, injuriously, and negli- | 
gently suffer the said street and highway, and the bridges suc 
on the same, to be and remain in such bad repair and ju 
dangerous condition, and did not take care to keep the mt 
bridges on said street and highway safe, sound and of ret 
good material for the safe passage over the same, &c.” an 
That, I apprehend, is a sufficient averment that it was th: 
“out of repair,” &c.; and it is equally plain, from other ca. 
averments, that she sustained injury in consequence of 
thereof. Those averments are sufficiently specific, and ta 
of that certainty required in pleading leading to an is- co 
sue, upon which judgment can be given “according to SI 
law and the very right of the cause.” 
The demurrer was properly overruled. Upon the W 


merits of the case: If the probata sustain the allegata, 
then the Plaintiff ought to recover by the right given 
by the statute, Code Chap. 43 sec. 55, from the cor- J 
poration damages for the injury ; and upon the princi- 
ples laid down upon the many authorities cited by Judge 
Hogeboom in Wendell vs. Mayor &c. of Troy, 39 Bar- * 
bour 335, affirmed in 4 Keyes, 261 ; that “Where muni- 
cical corporations or individuals are charged, as in the © 
case of streets or highways, with the duty of keeping 
them in repair, and exercising a general oversight in re- 
gard to their condition and safety, they or the body they 
represent are liable for all injuries happening by reason 











OF WEST VIRGINIA. 


of their negligence,” and that, “They are bound to keep 
the streets and highways in a proper state of repair and 
free from all obstructions or defects in the roadbed 
which” (reasonable,) “vigilance and care can detect and 
remove ; and this whether or not the work or repairs are 
being done by a contractor under them, the negligence of 
whose servants causes the injury complained of.” The 
6th sec. of Chap. 15, Acts, Extra Session, 1868, makes 
it the duty of this town to cause all the streets and public 
roads lying within the same to be kept in good order 
and condition. 

In this case, although the court might not have given 
such a verdict upon the evidence, had it been acting as a 
jury, yet, “as by the demurrer to the evidence, the de- 
murrant has admitted all that could be reasonably infer- 
red by a jury from the evidence given by the other party 
and waived all the evidence on its part which contradicts 
that offered by the other party, or tends to establish a 
case inconsistent with the case proved by the evidence 
of the other party, the evidence of Plaintiff in this case, 
taken by itself, and as unimpeached and unaffected by 
contradictory evidence,” justifies the verdict. (Tutt vs. 
Slaughter’s Adm’s 5 Gratt 364.) 

I am of opinion that the judgment should be affirmed 
with costs and damages. 


HaymonpD, President, and Pauti and Horrman 
Judges, concur in the foregoing opinion. 
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JAMES L. MoREHEAD AND THoMAs LEAcH, PLary- 
TIFFS AND APPELLANTS against WILLIAM Y, 
De Forp, sURVIVING PARTNER OF THE LATE 
FIRM OF CHARLES D. DE Forp & Co. P. G. Van- 
WINKLE AND R. VANWINKLE, DEFENDANTS AND 
APPELLEES. 


Decided February 25th, 1873. 


SYLLABUS. 


When a debtor, by way of compromise, confessed a judgment for a less 
sum, which was accepted in satisfaction of a larger one; and the 
debtor seeks relief in a Court of equity because be was entitled to 
a credit of which he was not aware, he should allege and prove that, 
though he used proper diligence, or such diligence would have- 
been unavailing, he was by fraud, accident, mistake, or surprise 
prevented from ascertaining the fact or from making defence. 


When a Plaintiff in equity does not, in his bill, show a case for relief, 
whether any exception has been taken or not, an injunction gran” 
ted is properly dissolved on the hearing. 
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The case is sufficiently stated in the opinion of the 
Court. 


Lee & Morrow for Appellants. 
Okey Johnson for Appellees, 


HoFFMAN, Judge: 


The Plaintiffs file with their bill, as part of it, a copy 
of an agreement of submission, bearing date the Ist of 
April*1860, purporting to be between Delord of Balti- 
more, and Morehead of Parkersburg, and another person 
collaterally interested, but signed by the latter two alone, 
and an award thereon signed by the arbitrators ; in which 
papers the earlier facts of the case are apparent. In the 
agreement, it is recited that DeFord claimed that More- 
head owed him $4.456.44, with interest, and that More- 
head claimed credits on that amount, of $1.654.99, and a 
further set off; which credits and set off DeFord de- 
nied. And, for the purpose of ending all disputes grow- 
ing out of the premises, it was agreed that the matters 
‘in controversy should be, and they were thereby, referred 
and submitted to the final award of three persons named 
as arbitrators, to make their award in writing ; and that 
the submission should be entered of record in the Circuit 
Court of Wood county, if required by either party. And 
in a writing, added, it was agreed that if, upon the de- 
livery of the award, Morehead should pay to DeFord 
$2,000, in cash or its equivelant, and he and another 
should secure the residue of the sum awarded, as 
specified, then the submission should not. be made 
a rule of Court. And it was recited that Morehead 
placed in the hands of the Vanwinkles, the attor- 
neys of De Ford, certain notes endorsed by him, for 
the aggregate amount of $———, which the attorneys 
were to collect, and apply the proceeds to the cash pay- 
ment of $2000. The award was that Morehead should 
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pay to De Ford $4,456.44, with interest from the 17th 
day of January 1860. 

In the bill, the Plaintiffs allege that at the December 
term of the Circuit Court of Wood county, in the year 
1864, Morehead confessed judgment in favor of De Ford 
for $3,600, and the costs, asa compromise, in full satis- 
faction of the award bearing date the 13th October 1860, 
That the Plaintiffs deny the justice of the award, claim- 
ing that it isincorrect. That previous to the award cer- 
tain collaterals were placed in the hands of Vanwiykles 
the attorneys of De Ford, when collected to be applied 
to his claim against Morehead. That at the time of the 
confession of the judgment, the collaterals were handed 
back to Morehead, by the attorneys, in the presence of 
the Court, without any endorsement of credit thereon. 
That Morehead, in accordance with the judgment, paid 
the interest, and, on the 22nd of December 1866, paid 
the sum of $3,000, leaving a balance on the judgment, 
of $600 principal, and interest from the 3d of June 
1866. That about that time, in attempting to collect the 
collaterals, he found that there had been collected on them 
between $700, and $800, by the attorneys of De Ford. 
That thereupon he refused to pay more money on the 
judgment, till he should have credit for the sum so col- 
lected. But that DeFord and his attorneys have neg- 
lected to credit the money, and have caused execution to 
issue on the judgment for the balance. The More- 
head was compelled to give a forthcoming bond on 
the execution, (which was forfeited) with Leach his 
surety ; and at the October term, 1867, of the Court, 
judgment was obtained on the bond for $1,544 penalty 
to be discharged by the payment of $772.28 with inter- 
est and costs. That execution issued on that judgment 
on the 19th of November 1867, returnable to January 
rules 1868, which is in the hands of the sheriff of Wood 
county. The Plaintiffs therefore pray that De Ford and 
Vanwinkles, his attorneys, be made defendants, and be re- 
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quired to answer the bill ; and that they may be enjoined 
from further proceedings on the judgment; and that 
thePlaintiffs may have other relief. 

It seems that on the 16th of November 1867, an in- 
junction was granted by a Judge of the Circuit Court, 
asprayed for, to take effect on the Plaintiffs filing a bond. 
But there may bea mistake as to this date. The bond 
was given. Andon the 27th of November 1767, the 
bill was sworn to, and on the 28th of December was 
filed. 

Afterwards, James M. Stephenson, at hisown instance, 
was ordered to be made a party. Without any amend- 
ment of the bill, he appeared and demurred. He also 
filed his answer, in which he denied most of the al- 
legations of the bill, and alleged that the debt was as- 
signed to him. Vanwinkles also answered, denying 
most of the allegations. Depositions were taken, some 
of which are not very clear in themselves or consistent 
with each other. But these matters are not deemed ma- 
terial to the question now to be decided. 

On the 7th of May 1870, the cause was heard on the 
bill, answers, replications, exhibits and depositions. 
Whereupon the Court was of the opinion that the Plain- 
tiffs were not entitled to the relief sought, and decreed 
that the injunction be dissolved. 

Morehead appealed. 

It isa matter of the deepest interest, not less to the 
public than to individuals, as far as consistent with a 
reasonable opportunity to protect the right, either to pre- 
vent or terminate contested litigation. Hence compro- 
mises of conflicting claims are always highly esteemed 
and favorably considered. And for the same reason, the 
judgments of courts having jurisdiction of the subject 
on which they act, are conclusive between parties, as to 
the right thereby established—subject, however, to this 
single qualification. If such compromise or judgment 
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be vitiated by fraud, or by accident, mistake or surprise 
that could not have been avoided by the use of reason- 
able diligence, it is voidable. If either of these casu- 
alties results from neglect it will not avail. 

When parties to a controversy negotiate an amicable 
adjustment, good faith requires that each should so act 
that he may abide the result. So when they bring their 
respective claims into a court of law, organized and sit- 
ting to hear the facts of their cases, and determine their 
respective rights, it is their duty to use at least ordinary 
diligence to secure a just and satisfactory decision. 
When in either case, a party carelessly fails to discov- 
erand develop the facts necessary for his intelligent 
action or adequate defence, he has no claim on a court 
of equity to relieve him against the consequence of his 
own negligence. 

A judgment by confession, accepted in satisfaction of 
a larger demand, partakes of the nature, and has more or 
less the effect of both an ordinary compromise and a 
judgment rendered at the end of a litigated controversy. 
It certainly has, to say the least, as grave a sanction and 
as binding validity, as if it had been recovered upon a 
verdict. | 

A party who had a defence at law, but failed to make 
it, and seeks relief in equity against a judgment, whether 
confessed or rendered on a contest, should allege and 
prove facts that constitute a fraud perpetrated by the ad- 
verse party in procuring the judgment or preventing the 
defence; or facts that indicate that though the com- 
plainant used proper diligence, or such diligence would 
not have availed, he was, by accident, mistake or sur- 
prise, prevented from discovering important facts, or 
from adducing material evidence and making adequato — 
defence.—1 Story’s Equity, secs. 78, 146-8; Faulkner’s 
Adm’x vs. Hanwood, 6 Ran., 125; Slack vs. Wood, 9 
Gratt., 40; Allen, Walton & Co., vs. Hamilton, Id., 
255 ; Shields and others vs. McClung and others, decided 
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by this Court at this term; Hilliard on Injunction, page 
204, sec. 55; Hahn vs. Hart, 12 B. Mon. 426. 

When a Plaintiff does not show on the face of his bill 
a case for relief, whether any exception has been taken 
or not, an injunction granted, should be dissolved on the 
hearing. Cases in 9 Gratt., cited above. Hudson vs. 
Kline, 9 Gratt., 379; Green and Suttle vs. Massie, 21 
Gratt., 356. 

In the case in judgment, the Plaintiffs do not allege 
that the award was procured by undue means, or that 
there was partiality in the arbitrators, or any other rea- 
son why the award should have been set aside ; but they 
now claim simply that it was unjust and incorrect. They 
do not show that any objection was made to its justice or 
validity, either before or at the time when the judgment 
was confessed. 

The Plaintiffs do not allege that it was stated or pre- 
tended, or understood by De Ford or his attorneys, that 
no part of the claims placed in the hands of the latter, 
had been collected and applied ; or that De Ford, in per- 
son or by his attorneys, agreed td the compromise, or 
accepted the judgment for the reduced sum, in satisfac- 
tion of the whole amount awarded, without the benefit 
of what had been paid. They certainly do not show 
that De Ford, or his attorneys, knew of any objection 
to the award commensurate with the abatement in the 
judgment, without estimating what had been paid on the 
claims; or that he, or they for him, would have accept- 
ed the judgment otherwise than as a finality. 

Though Morehead had endorsed the claims placed in 
the hands of De Ford’s attorneys to be collected and ap- 
plied to the part satisfaction of the award, and more than 
four years and a half had elapsed after he had done so; 
the Plaintiffs do not indicate that he had made any in- 
quiry of either the attorneys, or the debtors, as to 
whether the claims, or any part of them, had been paid. 
Indeed, they do not allege that Morehead was ignorant 

39 
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of the payment, otherwise than in the statement that the 
claims were handed back in Court without the endorse- 
ment of any credit thereon; and that two years later, in 
attempting to collect the collaterals he found that parts 
had been paid. They do not pretend to explain why 
Morehead did not sooner ascertain the facts upon the ig- 
norance of which he now bases his claims to relief in 
equity. 

In short the Plaintiffs do not allege any act or intent 
that constituted fraud on the part of De Ford, or acci- 
dent, mistake or surprise on the part of Morehead, which 
might not have been averted by the use of less than or- 
dinary diligence. They donot, even in terms, allege any 
such fraud, accident, mistake or surprise. 

As the bill is fatally defective, it is not necessary to 
consider the answers or evidence. 

The decree dissolving the injunction will be affirmed 
with damages and costs, and the cause will be remanded. 


HAyYMon»D, President, and Moore and Pavutt, Judges, 
concur in the foregoing opinion. 
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Term. 
Lucius Cross, PLAINTIFF AND APPELLANT against 
BENJAMIN HALL, HAZELTINE HALL AnD Davin 
OQ. Hopkins, DEFENDANTS AND APPELLEES. 


Decided February 25th, 1873. 


SYLLABUS. 


Whether a court, in any case, will undertake to coerce parties actual- 
ly to commence or continue a partnership business for a series of 
years is a question very difficult of solution, upon which the au- 
thorities at hand are not satisfactory. 


Though the late Board of Supervisors could not lawfully establish a 
ferry over any other water course within half a mile of another le- 
gally established ferry over it, the Board might establish a ferry 
over the Ohio River at any place. 

L, is admitted to be the owner of a ferry, from a landing in the State 


of Ohio, across the Ohio River. It is alleged that the ferry was 
established according to the law of Ohio; but this is denied. B. 
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owned a ferry, from his land in this State, across the river, to L.’s 
landing. In consequence of the obstruction of a private road 
down the bank of the river to the water at B.'s ferry, he, for many 
years, used a landing above. B. seems to have regarded L.’s fer- 
ry as valid, and L, to have regarded the upper landing used by B, 
as that owned by him. They make a contract under seal, to enter 
into partnership to run the two ferries, to continue five years; and 
to build a boat for the purpose. L. with B.'s approbation builds 
the boat nearly to completion. Neither party does anything else 
toward putting the partnership in operation. After the contract 
between L. and B. was made, on D.’s application the Board of 
Supervisors granted him leave to establish a ferry at the upper 
landing mentioned, about two hundred yards above B.’s lawful 
landing. D. repaired a public road to near the water at this place, 
built a commodious boat and put and continues his ferry in opera- 
tion. This renders L.’s and B.’s ferries of little value. Abouta 
year after the-contract, while D. was running his ferry,,B. sold his 
land and ferry to D. Under these circumstances a court of equi- 
ty, will not at the instance of L. coerce B. tocommence or continue 
the partnership business. 


: 


s franchise, if he could and did have a legal ferry, can not be pre- 
sumed to be of higher character or more extensive influence than 
a ferry established under the laws of this State. Whatever priv- 
ilege L. may have, he can not exclude B. from running his ferry 
and competing for the transportation across the river, and the 
emoluments it may return. 


The case is stated in the opinion of the Court. 


Smith and Knight for Appellant. 
English for Appellees. 


HorrMan Judge. 


Lucius Cross exhibited his bill against Benjamin Hall, 
Hazeltine Hall and David O. Hopkins. 

Cross alleges that he has been for many years, and is, 
the owner of a ferry from the shore of the Ohio River, 
in the state of Ohio, near Racine, across the river to 
Graham’s station landing, which was established by the 
law of Ohio. That Hall, on the 8th day of September 
1870, was the owner of a ferry and ferry landing imme- 
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diately opposite Cross’s ferry, from the shore ofthe Ohio —s.ntary 
Term. 


River, in the state of West Virginia, in Graham Township, —_—™*__ 
across the river to the Ohio shore; and continued to be — “y" 
the owner thereof till the latter part of August, or the cy 
first of September 1871: That on the 8th day of Sep- 
tember 1871, Cross and Hall made a contract in writing, 
signed and sealed by them, which is as follows: 
“Articles of agreement made and entered into by and 
between Lucius Cross of the county of Meigs and state 
of Ohio, of the one part, and Benjamin Hall of the 
county of Mason and State of West Virginia, of the 
other part, witnesset : 
Article Ist. The parties above named agree to enter 
into a partnership to keep and run a ferry across the 
Ohio river, to and from the said parties ferry landing 
near Racine, to commence at the date of this instrument, 
and to continue five years from and after the 3rd day of 
June next, to be equal in expense and to share equally in 
the profits. , 
Article 2nd. We, the above named parties, further 
agree to build a good steam ferry boat and have the same 
furnished on or before the 3rd day of June next, for the 
special use of said ferry. 
Article 3rd. The said Lucius Cross agreed to pay the 
said Benjamin Hall for one-half of the horse boat now 
used at the said ferry one hundred and forty-five dollars, 
in the following manner, viz : To be deducted from rents 
due the said Lucius Cross from said Benjamin Hall for 
two years rent, which becomes due on the 3rd day of 
June next. 
Article 4th. The said Benjamin Hall, for the use of 
the said Lucius Cross’s vart of the above named horse 
boat, agrees to pay to said Lucius Cross one hundred 
dollars for two years rent, time to expire on the 3rd day 
of June, 1871, and did commence on the 3rd day of June, 
1869. 
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In testimony whereof we, the said parties, have here- 
unto set our hands and seals this 8th day of September, 
1870. 

Lucius Cross. _——[SEAL.] 
BENJAMIN HALL. [SEAL.]” 
Stamp 50cents. 


Cross alleges that at the time of making the contract, 
Hall, as the tenant of Cross, and the owner of his own 
ferry, without the knowledge of Cross, had leased or sub- 
let the ferries to James M. Edwards, for the term of one 
year, to commence on the Ist day of October 1871 ; and 
that Edwards, at the former time, took posession thereof, 
and has had and still has it, as the tenant of Cross and 


Hall as partners: That Cross had a part, and procured ~ 


the residue of the timber and lumber necessary for the 
building of a steam ferry boat, and, with his own means 
and at his own expense, built the hull of a boat and 
launched it, about the first of May 1871; but Cross and 
Hall agreed to postpone the completion of the boat till 
the fall: That in August 1871, it was determined and 
agreed that Cross should have the boat completed, and 
he accordingly purchased a steam engine and machinery 
and has nearly completed all the woodwork, and has it 
ready to put the engine in and expects to have it ready 
to run in about ten days, at a cost of eighteen hundred 
dollars: That Hall has not paid any part of that su m 
and is indebted to Cross for one half of it: 

That about the first of September 1871, Hall, without 
the consent of Cross, sold and conveyed his, Hall’s, ferry 
to Hopkins, who had actual notice of the contract be- 
tween Cross and Hall and that it was in full force: That 
Hopkins owns, or claims to own, an established ferry 
from Racine across the Ohio River to Hall’s landing, 
and threatens to run Hall’s ferry in connection with his 
own: That if Hopkins succeeds in running his ferry in 
connection with Hall’s, it will render Cross’s ferry of lit- 
tle value; and, in connection with other matters stated, 
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will operate to a great extent, if not entirely, as a disso- 
lution of the partnership between Cross and Hall, and 
wholly deprive the former of any benefit of the contract: 

That Hall on the 7th day of September 1871, for the 
nominal consideration of one dollar, conveyed to his 
daughter Hazeltine Hall, all his real estate in West Vir- 
ginia, which conveyance was made for the purpose of 
hindering, delaying and defrauding Cross in the collec- 
tion of his demands; as Hall has no other real estate, 
within the jurisdiction of the State, as far as Cross knows 
or believes: 

That he is advised that the sale by Hall to Hopkins, 
as well as the sale and conveyance to Hazeltine Hall, 
are fraudulent and ought to be set aside, as against Cross; 
and that Hopkins ought not to be allowed to take pos- 
session of, or run the ferry, in fraud of the right of Cross: 


That Cross is further advised and charges that he is 
entitled in equity, under the contract and matters stated, 
to take possession of all these ferries and operate them. 

He therefore prays that Hall may be enjoined from 
transferring or delivering possession of his ferry and fer- 
ryboats to Hopkins, and that Hopkins be enjoined from 
taking possession of the partnership ferry and boat, and 
from ferrying stock or other property from the West 
Virginia shore within two miles of the Hall ferry; and 
that Hall and Hopkins be enjoined from hindering, de- 
laying, or preventing Cross from running the partner- 
ship ferries in accordance with the terms of the agree- 
ment; and that, if it should afterwards become necessa- 
ry, a receiver be appointed to take charge of the ferries 
and run and operate them, until the matters stated be 
adjudicated and determined : 

That Hall be decreed to pay to Cross one-half of the 
cost and outlay expended and incurred by him, in the 
construction of the steam ferry boat; and that the deed 
lyom Hall to his daughter Hazeltine may be set aside 
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and held for naught, and the property thereby conveyed 
be held liable for whatever sum may be found due from 
Hall to Cross; and that the latter may have other, fur- 
ther and general relief. 

On the 28th September 1871, the bill was sworn to. 

An injunction was granted by a judge of the Circuit 
Court, as prayed for in the bill, on the Complainant, or 
some one for him, giving bond conditioned according 
law. 

The injunction bond was given the 30th day of Sep- 
tember 1871. 

Hall answers that he is not advised whether the ferry 
claimed by Cross was regularly established by the laws 
of Ohio or not: that Cross has never in any respect com- 
plied with any of the stipulations of the contract; and 
has not paid any part of the expenses of the ferry, or de- 
manded any of the profits arising from it; and, in short, 
has done no act which would indicate that he consider- 
ed the contract in force, and the partnership continued : 
That Cross informed Hall that he had credited him with 
$100, for two years rent of Cross’ landing, up to the 3rd 
of June 1871, which he expected to go on the horse 
boat: That Hall leased the ferry to Edwards, on his own 
account, and not as a partner with Cross : 

That Hall did not on the 8th of September 1870, own 
or claim the landing from which Hopkins has run and 
proposes to run his ferry; but that Hall acquired a claim 
to the landing afterwards; and that Hopkins in order 
to quiet a title which he held under William Hopkins, 
purchased Hall’s claim on Hopkins’s landing, and also 
purchased the ferry landing established on the Robert 
Greer tract in 1852, which was owned by Hall; and he 
denies the allegation that Cross is to be damaged by 
Hopkins running his ferry from the land mentioned in 
the contract: 

That Hall’s deed to his daughter Hazeltine, was made 
in consideration that she should care and provide for her - 
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older sister, who is non compos mentis; that neither this 
deed, nor that to Hopkins was made to hinder, delay or 
defraud creditors. 

Hopkins answers that he does not know the length of 
time that Cross has owned the ferry, or whether it was 
legally established or not: That he knows nothing of 
the transactions between Cross and Hall, except that he 
saw the contract and thought it rescinded : 

That the ferry landing claimed by Hall was on the 
Robert Greer tract, and the ferry established by Hop- 
kins on the William Hopkins tract, adjoining and im- 
mediately above: That the dividing line between the 
tracts was the centre of the road passing to the river 
bank: That when Greer’s ferry was established, the road 
from the top of the bank ran down the river some dis- 
tance, and then quartering down the bank, but that road 
has long since washed away; and at the time Hopkins 
ferry was established, the road ran from where the di- 
viding line struck the top of the bank, quartering up 
the river on the William Hopkins land; so that the 
point at which Hopkins’s ferry was established was on a 
different tract of land, and at least two hundred yards 
further up the river than the landing claimed by Hall: 

That on the 5th of October 1870, Hopkins purchased 
from William Hopkins, a ferry landing on this upper 
tract mentioned, on the West Virginia shore, opposite 
the town or Racine: That, under the provisions of 
Chapter 44 of the Code of West Virginia, Hopkins pro- 
ceeded before the Board of Supervisors of Mason county 
and had a ferry established, from the landing last men- 
tioned, across the Ohio river to Racine: That, at the 
time this ferry was established, there was no road down 
the river bank on the West Virginia side that a wagon 
could pass over, to the river, in safety; but that Hop- 
kins constructed a good and permanent road down the 
bank ; and that. when it reached the river, it was firm 
40 
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and dry: That Hopkins has constructed a suitable 
steam ferry-boat, at a cost of twenty-five hundred dollars, 
which has been duly inspected and licensed: That sub- 
sequent to the time when Hopkins purchased the land 
from William Hopkins, and long after the contract be- 
tween Cross and Hall, the latter purchased from Alex- 
ander Lowther, who derived his title from William Hop- 
kins, and set up a claim to Hopkins landing, and Hop- 
kins purchased from Hall, not only his claim to the land- 
ing at which Hopkins’ ferry was established, but all his 
right and title to the lower landing, where the Greer 
ferry was said to be established: That on the 8th day 
of September 1870, Hall neither owned nor claimed the 
landing at which Hopkins ferry is established: That 
Hopkins has not threatened to run a ferry from that land- 
ing, but has been running from the point at which his 
own ferry was established, above the county road. 

At October rules the answers were filed, and at No- 
vember rules a replication filed. 

By the existing law, the material allegations of the bill, 
not controverted by the answers, are taken as true. 

The allegation in the bill relative to Cross’s building 
the boat for himself and Hall, as partners, which is de- 
nied in Hall answer, is substantially proved. 

The affirmative allegatione in the answer, as far as they 
are material to the question now to be decided, are 
proved. It does not appear distinctly whether the de- 
fendant Hopkins acquired title to the land on which his 
ferry was established, from William Hopkins or Hall or 
either. 

There are some other allegations in the pleadings that 
need not now be mentioned. 

Notice having been given on the 4th of March 1871, 
the cause was heard by the judge ofthe Circuit Court on a 
motion for dissolution, and it was decreed that the injunc- 
tion be dissolved. 

From that decree Cross Appealed. 
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The first question proper to be considered now, is 
whether Cross can have a decree to enforce specifically 
the contract between himself and Hall, and put or keep 
the partnership in operation. 

The court of equity, it is said, will enforce a prelimi- 
nary agreement for a partnership, so far as to require the 
execution of articles for the formation and conduct of 
the association; Dreasy on Injunctions, 265-6 ; Collier on 
Partnership, secs. 2, 202; And when the business con- 
templated has been commenced, the court, in a prop- 
er case, will compel the performance of specific deter- 
minate duties required by the articles, or restrain the 
commission of detrimental acts unlawful in themselves 
or prohibited by the articles. But whether the court 
will undertake to coerce parties actually to commence or 
continue a partnership business for a series of years, is 
a question very difficult of solution. 

Generally, a partnership undertaking demands the will 
and care, as well as the agreement and co-operation of the 
parties. Dissention, enmity and dissatisfaction promise 
little success to a partnership enterprise. An enforced 
inauguration of a partnership would be as futile as 
unpropitious. The reluctant partner may not only 
withhold his countenance and industry from the further- 
ance of the object contemplated, but may,at his pleasure, 
sell his interest in the concern, and thus terminate the 
partnership. Horton’s appeal, 13 Penn. 67. 

These considerations have brought modern jurists to 
the conclusion, that the court of equity should not gen- 
erally, if at all, undertake to compel parties who have 
agreed with each other to do so, to establish or continue 
a partnership business, against their interest or inclina- 
tion. Skinner vs. Dayton and others, 19 Johns, 513— 
Opinion of Pratt, J. 537; Mason vs. Connell, 1 Whar- 
ton, 386; 3 Kent’s Com. 53-4; 3 Parsons on Contracts, 
366; Fry on Specific Performance sec. 961, notes. 
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But if the relief in question might be granted in any 
case, should it be granted in this? 

As far as we may regard the conduct of the parties or 
the allegations of the bill, as an indication of what 
Cross claimed and was supposed to own, it does not ap- 
pear that he, at the time the contract was made, had any 
such franchise as the parties assumed that he had. But 
this will be mentioned again hereafter. 

A short time previous to the contract, Hall had leased 
his ferry and boat to Mathews, who enjoyed them, at 
least to the extent that Hall had done, as his tenant. 

For years there was no road from the top of the river 
bank, down to the water opposite the Greer tract, at 
Hall’s ferry. The public road had been established and 
constructed to the water opposite the Hopkins land, 
when Hopkins’s ferry was established. Until a road 
should be made at private expense, or should be estab- 
lished and made by the public, Hall, or Cross and -Hall, 
could not use Hall’s landing to any considerable ex- 
tent. 

After the contract between Cross and Hall was made, 
Hopkins’s ferry was established, the road was repaired to 
his landing, and a commodious steam ferry-boat built for 
the purposé, and regularly run from this landing to the 
town of Racine. With this competition, according to 
the bill and evidence, Cross’s landing or ferry and Hall’s 
ferry, united and used together, would probably prove 
unprofitable. 

Cross never did anything towards putting the partner- 
ship enterprise in operation, except to build a ferry-boat, 
which he had not completed so as to be ready for use, 
when he brought the suit. Hall, from the beginning, 
seems to have been reckless and unscrupulous. He 
never did more toward the business than to agree with 
Cross that the latter might postpone the building of the 
ferry-boat, and afterwards that he should finish it in the 
manner then specified. He denies even this, but it 
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seems to be proven. He finally abandoned the whole 
affair. 

Cross had an adequate remedy against Hall, at law. 
It is true he would encounter the same difficulty in the 
estimation of damage because of Hall’s breach of the 
contract, that other plaintiffs do, in like cases, not relat- 
ing to partnership. But, if the remedy were much more 
inconvenient than itis, it would seem greatly preferable 
to a proceeding in equity, which, under the cireum- 
stances detailed, would force this partnership into actual 
operation, to be impeded, embarrassed, and destroyed, 
at the will of either of the parties. Indeed, aside from 
the relief sought against Hopkins, as to his own ferry, 
it is presumed that Cross, himself, would not desire a 
specific enforcement of the negotiation. If he should, 
the court of equity, however disposed to afford him sub- 
stantial relief, should not indulge him in a nominal 
remedy, promising little benefit, while it may occasion 
much detriment to either or both of the parties. 

Whether, under the 2nd sec. of Chap. 133 of the 
Code, Cross’s remedy in equity, because of the alleged 
fraudulent conveyance—if the fact be sustained—will 
be commensurate with that at law for the recovery of 
damage for Hail’s breach of the contract, need -not be 
now decided. 


Cross getting no title to the ferry on the Greer land, 
sold by Hall to Hopkins, can have no relief against the 
latter on that account. 


The remaining question to be considered, is whether 
Cross may restrain Hopkins from using his own ferry. 

While the law of Ohio might grant a special privilege 
relative toa ferry landing on the shore of the Ohio 
River, in that State, it is not perceived that it could 
confer any privilege extending across the river to the 
shore on this side. It is alleged, however, in the bill, that 
Cross has for years owned, and still owns, a ferry which 
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was established by the laws of Ohio. The present own- 
ership of the ferry is not questioned, but its previous 
continued ownership and its legal establishmentare con- 
troverted, and not proved. 

Whatever may be the character of Cross’s franchise, it 
is claimed by him to extend from a point some distance 
below Racine, to Graham’s station landing. Both of 
these termini are some distance below those of Hopkins’s 
ferry. 

In this State, a ferry is the creation of the statute law, 
and is regulated by its provisions. Somerville vs. Wim- 
bish, 7 Grat., 205. Chap. 44 of the Code of West 
Virginia, confers on the Board of Supervisors the juris- 
diction to establish ferries, and regulate the subject. 
The 6th section prohibits the Board from granting leave 
to establish a ferry across a water course within half a 
mile of another ferry legally established. But this pro- 
hibition excepts the grant of a ferry across the Ohio 
River. And the same section provides that ferries on 
that River may be established at any place the Board 
may determine. 


The 15th see. of Chap. 44 of the Code, which 
prohibits the owner of a ferry on the shore of another 
State, opposite or within two miles of a ferry establish- 
ed under the laws of this State, from ferrying from the 
shore of thisState, has no application to thiscase. This 
is mentioned, because it is misconstrued in the bill. 


Under the laws mentioned, the Board of Supervisors, 
on the 22d of November 1870, establisbed Hopkins’s 
ferry. 

So that, if Cross’s ferry had been legally established 
in this State, at the time of the execution of the contract 
between him and Hall, this would not have conferred on 
Cross the right to exclude Hopkins from running his 
ferry, and competing with Cross for the transportation 
across the river, and the emolumentsof such enterprise. 


a. as —e- lh. 
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For the reasons stated, the Court is of opinion that the 
decree of the Judge of the Circuit Court dissolving the 
injunction should be affirmed, and damages and costs 
awarded the Appellees ; and the cause should be reman- 
ded to the Circuit Court of Mason county. 


HayMonpD, President, and PavuLi and Moors, 
Judges, concur in the foregoing opinion. 
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WHEELING, 


1873. - we i. > : 
Pak. a Hart vs. BALTIMORE & O. R. R. Co. 





Ina Hart, PLAINTIFF IN THE COURT BELOW AND DE- 
FENDANT IN ERROR against THE BALTIMORE AND 
Ouro RAILROAD CoMPANY, DEFENDANT IN THE 
CouRT BELOW AND PLAINTIFF IN ERROR. 


Decided July 10th, 1873. 


SYLLABUS. 


1. It is the usual course when the opinion of the court is in favor of 
the defendant on a demurrer to the whole declaration, to allow the 
plaintiff to withdraw his joinder in the demurrer, and amend his 
declaration, if the ground upon which the demurrer is sustained is 
of such a nature, as can be removed by anamendment. And 
there is no difference in this respect at common law or by statute 
between penal, and other actions. 
; 2. So’much of sec. 56 of Chap. 125 of the Code of this State as 


provides, that, if the court overrule the objection, and allow the 
plea to be filed, the plaintiff may take issue thereon, without losing 





the benefit of the objection, and may on appeal from a judgment: 
rendered in the case in favor of the defendant, avail himself of the 
error committed in allowing such plea to be filed, without except- 
ing to the decision of the court therein, does not apply where 
the plea is rejected by the court. In such case the judgment of 
the court rejecting the plea should be excepted to by the party of- 
fering it. 


3. If a pleais filed by a defendant, without objection, and thereby be- 
comes a part of the record, and afterwards the court on motion of 
the plaintiff, rejects the plea, and the defendant fails to except to 
the opinion of the court in rejecting the plea the Appellate Court 
must presume that the defendant acquiesced in the decision of the 
court in rejecting the plea. 


4, Although it may, strictly speaking, be irregular for the court after 
an improper plea has been filed, and thereby become a part of the 
record, to entertain and grant a motion to reject the same, still if 
the court does so, it must, in substance and effect, be regarded as 
setting aside the plea, and though it is done irregularly the pro- 
ceedings will not be reversed for such irregularity. In such case 
the court having done right substantially, its proceedings will not 
be reversed because of mere informality in the mode of doing it. 





5. If an insufficient plea be tendered, and permitted to be filed, it is 
competent and proper for the court at a subsequent time to cor- 
rect that error by setting aside the plea. 


6. In an action upon a penal statute, more than a year after the cause 
of action accrued, the plaintiff, on a demurrer to his declaration 
being sustained, asked and obtained leave of the court to amend 
his declaration, against the objections of the defendant, and the 
declaration is amended in court, and thereupon the defendant ten- 
ders to the court a plea, in substance, that the plaintiff, his action 
ought not to have and maintain, because, the cause of action did 
not accrue within one year before he filed his amended declaration: 


HELD, 


That under the law in force in this State on the 9th day of 
March 1869, the statute of limitations did not run in such case in 
favor of the defendant up to the time of the filing of the amend- 
ed declaration, but only until the commencement of the suit, that 
is the issuing of the original writ. 

7. When there is a demurrer to a declaration and no formal joinder 
therein appears to have been entered of record, but the record 
shows that the “parties appeared by their attorneys, and the mat- 
ters of law arising upon the defendant’s demurrer to the plaintiff's 
declaration, being argued by counsel, and considered by the Court 
the same is overruled. 





HELD, 


That although it may have been irregular for the court to act 
upon the demurrer without joinder therein being entered of 
record, still the judgment of the court below will not be revers- 
ed for this cause, if the declaration is good. 


41 
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8. A corporation should sue and be sued by its true name, and if it 1s 
sued by its true name it is not necessary to show in the declara- 
tion how it was incorporated, or to aver in the declaration that it 
is a corporation duly constituted, or that it is authorized by law to 
sue or be sued in its corporate name; but these questions may be 
put in issue by the defendant, or raised upon the trial of the gen- 
eral issue. 


9. It is a general principle in pleading that it is not necessary to al- 


10. 


11. 


12. 


13. 


14. 
15. 


16. 


17. 





lege in the declaration more than it is necessary to prove at the 
trial, except so far as may be necessary for a right understanding 
of allegations that are required to be proved. 


A private law is one which relates to private matters which do not 
concern the public at large, and a public law is one which effects 
the public, either generally or in some classes. 


The courts take judicial notice of all public laws or acts of the Leg- 
islature, and they need not be proven. Private laws or acts of the 
Legislature, it seems, must be proven when in issue. 


Under the Code of 1860, and the Code of 1868, acts and resolu- 
tions of the Legislature, though local or private, may be given in 
evidence without being specially pleaded; and an appellate court 
must take judicial notice of such as appear to have been relied on 
in the court below. 


In considering the demurrer to the declaratian in this cause if the 
acts of the Legislature incorporating the Defendant can be con- 
sidered private acts, it was competent for the Court to read and 
consider said acts on their being brought to its attention by the 
Plaintiff's attorney. : 


The 61st Chap. of the Code of 1860 is a public law. 


The acts of the Legislature conferring corporate powers and priv- 
ileges upon the Baltimore and Ohio Railroad Company are such 
public acts as the Court should notice ex officio. 


The Court ez officio knows that the Baltimore and Ohio Railroad 
Company is an incorporated railroad company within the bounda- 
ries of this State, and was when Chap. 61 of the Code of 1860 of 
Virginia took effect, and was before and at the time said chapte- 
took effect, governed by the act passed by the Legislature of Vir- 
ginia on the 11th day of March 1837, prescribing general regula- 
tidns for the incorporation of railroad companies so far asthe | 
same can apply. 


It was not necessary to allege in the declaration in this case that 
the rates prescribed by sec. 19 of Chap. 61 of Code of 1860, ap- 
plied to the road of Defendant, nor that different rates had not 
been prescribed by law. 
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. Under the provisions of the Code of Virginia of 1860, Chap. 171, 
sec. 81, and of the Code of West Virginia, Chap. 125, sec. 29: On 
a demurrer, (unless it be to a plea in abatement), the court can 
not regard any defect or imperfection in the declaration or plead. 
ings unless, there is omitted something so essential to the action or 
defence that judgment according tolaw and the very right of the 
cause cannot be given. 


20. The action in this case is based upon the provisions of the 61st 
Chap. of the Code of 1860, 1st and 18th sections thereof. 


21. The amended declaration in this cause is sufficient in law. 
22. The appeal in this case was’properly taken by the Appellant, bee 


cause the controversy is “concerning the right of a corporation to 
take toll.” 


23. It is unnecessary to prove before the Court matters of law or fact 
of which it may take judicial notice. 


24. The joinder in demurrer not being added is not an available error 
in an appellate court, when the demurrer has been argued and 
decided on its merits below without the objection being made. 


The case is stated in the opinion of the Court. 


Lee for Plaintiff in error. 


Basil for Defendant in error. 


HAyYMOoND, President. 


In this case the Plaintiff brought an action of tres- 
pass on the case, in the Circuit Court of the county of 
Harrison, against the Defendant, for charging and re- 
ceiving tor transporting on its road a portable saw 
mill of the Plaintiff, more than was lawful for the De- 
fendant to demand and receive. The action was com- 
menced on the 7th day of April 1868, and the declara- 
tion was filed at May rules of same year. At the Sep- 
tember term, 1868, of the Court, on motion of the De- 
fendant, the judgment and order of inquiry entered at 
rules in the cause were set aside, and the Defendant de- 
murred generally to the declaration, and the Plain- 
tiff joined in the demurrer. The Defendant at the same 
time filed a plea of not guilty, upon which issue was 
joined. Afterwards, at the December Term 1868, the 
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th, Court sustained the demurrer to the declaration. 
—jnn Thereupon on the same day the Plaintiff moved the 


Baltimore Court to grant him leave to amend his declaration, and 
O. R. R. Co. 


the Defendant objected to the Court granting the leave. 
The Court took time to consider the motion. After- 
wards, at the March Term 1869, the Court granted to 
Plaintiff leave to amend his declaration, and the decla- 
ration was at once amended in Court. The Defendant 
on the same day appeared in Court and demurred gen- 
erally to the amended declaration, and also pled not 
guilty. Upon this plea issue was regularly joined. At 
the same time the Defendant filed, as the record states, a 
special plea in writing. The special plea is copied into 
the record now before this Court. It does not appear 
by the record that the Plaintiff at the March Term 1869 
moved the Court to reject the special plea or replied, 
or took any notice or action whatever in relation there- 
to. Afterwards, at the October Term 1870, the parties 
appeared by their attorneys, “and the matters of law 
arising upon the Defendant’s demurrer to the Plaintiff’s 
declaration being argued by counsel, and considered by 
the Court, the same” were overruled. It does not ap- 
pear that joinder in the demurrer to the amended decla- 
ration, by.the Plaintiff, was entered of record. In fact, 
the record only shows that the Defendant demurred to 
the amended declaration, and that the demurrer was con- 
sidered by the Court, and disposed of as before stated. 
Afterwards and at the same term at which the demurrer 
was overruled, the Plaintiff moved the Court to reject 
the special plea filed in the cause, and the Court after ar- 
gument sustained the motion and rejected the plea. At 
the March Term 1871 the cause was tried by a jury upon 
the issue joined upon the plea of not guilty, and the 
jury rendered a verdict in favor of the Plaintiff for $75. 
The Court rendered judgment upon the verdict against 
the Defendant for the amount thereof and for Plaintift’s 
costs. 

The amount in controversy in this cause is inconsid- 
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erable, but the case presents several important and diffi- 
cult questions for determination. We will consider 
first the errors assigned, and argued before us by the coun- 
sel for the Defendant, who is appellant here. 

The first error assigned is that “The Court erred in 
giving the Plaintiff leave to amend his declaration not- 
withstanding the Defendant’s objection. 1. Because 
the action was upon a penal statute, to subject the De- 
fendant to a penalty for a misdemeanor. 2. Be- 
cause when the leave to amend was applied for by the 
Plaintiff, more than a year had elapsed since the com- 
missicn of the alleged offence as laid in the declara- 
tion.” 

In Virginia, and in this State, the usual course, where 
the opinion of the Court is in favor of the Defendant on 
a demurrer to the whole declaration, is to allow the Plain- 
tiff to withdraw his joinder in the demurrer, and amend 
his declaration, if the ground upon which the demurrer 
is sustained be of sucha nature as can be removed by 
anamendment. 1 Robinson, old Practice, 287. This 
practice is supported by a number of decisions of the 
Supreme Court of Appeals of Virginia and of this 
State, which we deem it unnecessary to cite. If the 
action in this case ispenal in its nature and character, 
should it, because of that fact, be made an exception to 
the usual course of practice? In this case the party 
who claims to be aggrieved is the Plaintiff. ‘There is 
no difference as to the doctrine of amending at common- 
law, between penal and other actions.” 2nd Vol. 
Stephen’s Nisi Prius, 1197, under the head of “Amend- 
ment of declaration &c.,” and cases therein cited in note 41. 
We think according to the established doctrine upon the 
subject of granting leave to plaintiffs to amend their de- 
clarations the Court below did not err in permitting the 
Plaintiff to amend his declaration in this case. 

The second error assigned by Plaintiff's counsel is: 
“The Court erred in rejecting the special plea of the De- 
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fendant, which had been filed at the March term of the 


mtn at a previous term of the Court, a motion to reject the 
Co, 





same was not proper, and decetliane have been entertained 
by the Court. The party should have been put to his 
demurrer. 2. If the Court did not err in granting the 
leave to amend, yet as by the amendment the Plaintiff 
made a new case more than a year after the offence com- 
mitted, the Defendant should have been permitted to set 
up the defence of limitations to the new case made by 
the amendment.” 

This error ought properly to be considered after con- 
sidering the points arising upon the third error assigned 
by the Defendant’s counsel, but for convenience we have 
thought it best to consider the errors as they are as- 
signed. 

The amendment of the declaration—the appearance 
by the Defendant to the amended declaration, and plead- 
ing, and filing the special plea thereto all occurred prior 
to the time when the Code of 1868 took affect, but the 
motion to reject was made after the Code of 1868 took 
effect, and while its provisions were in full force so far as 
they had not previously been amended by the Legisla- 
ture. Under the provisions of the 56 sec. of Chap. 125 of 
the Code of 1868 a motion to reject a plea, strictly speak- 
ing, should be made when the plea is offered, or at least 
before the record shows the court allowed it to be filed, 
the section of the Code cited provides, that, if the court 
overrule the objection and allow the plea to be filed, the 
plaintiff may take issue thereon without losing the Se 
efit of the objection, and may, on an appeal from a judg- 
ment rendered in the case in favor of the defendant, 
avail himself of the error committed in allowing such 
plea to be filed, without excepting to the decision of the 
court therein. This provision in terms does not seem 
to apply where the objection is sustained, and the plea 
rejected by the Court. In such case, properly, the op- 
inion of the Court should be excepted to by the party 
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offering the plea, so as to make the plea a part of the ,,,8%: 


record and identify it as such. In the case of White vs. 


e Term. 2 
= 


Toncray, 9 Leigh 347, it was decided that, “If pleas Baltimore & 
R 


be tendered by a dehenbaik and rejected by the court, 

and he takes no exception to the rejection of them he 
shall be presumed in the appellate court to have acqui- 
esced.”” In thecase under consideration the motion to re- 
ject was made after the special plea was allowed by the 
Court to be filed. Judge Tucker who delivered the op- 
inion of the Court in the case last cited says; “If the plea 
is received, it becomes part of the record at once, by the 
voluntary act of the Court.” But further on in the 
same opinion the Judge uses this language: “This brings 
me to remark, 2, that even if the pleas had been spread 
upon the record, and constituted a part of it, this Court 
must take it that they were properly rejected, as the 
Defendant did not except. His acquiesence in the rejec- 
tion must be presumed ; and as it is possible there may 
have been good reason for the rejection; that reason 
must be taken to have existed, as he did not call upon 
the Court to sign a bill of exceptions, in which its reason 
would have been stated. A contrary practice would 
lead to absurdity and mischiet.” In this opinion of 
Judge Tucker the Judges of the Court concurred, except 
Judge Brockenbrough who was absent. In the case of 
Kemp vs. Mundell and Chapin, 9 Leigh 12, it was 
decided that “If an improper plea be received, and 
issue be taken on it, the court may afterwards set aside 
the issue and the plea; and if this be in substance and 
eftect done, though in form irregularly done, the pro- 
eeedings shall not be reversed for such irregularity.” 
In the case last cited the court held that the plea filed, 
on which issue had been joined, was not a good plea, and 
Judge Tucker who delivered the opinion of the Court in 
the case said: “The Court, therefore, erred in receiving 
the plea, and might very properly at a subsequent time 
correct that error by setting aside the issue and the plea. 
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It has done this substantially, by entering a judgment as 
if there had been a demurrer. Perhaps indeed we ought 
to infer that there was one ; but even if there was none, 
the Court having done what was right, we cannot reverse 
its acts because it has not done it in the right way ; since 


the mode of doing it has no influence upon the justice 


of the case.” If the opinion of the Court rejecting the 
special plea had been excepted to, and the plea made 
part of the record, and properly identified by bill of ex- 
ception, so that we could consider whether the Court 
erred in rejecting the plea on the motion to reject it, if the 
plea is not good in law, we ought not to reverse the 
judgment of the Court because it rejected or substan- 
tially set aside the plea in an irregular way. Ifthe plea 
is insufficient then the Court erred -in permitting it to 
be filed, and it was competent and proper for the Court at 
a subsequent time to correct that error by setting aside 
the plea. It has done this substantially in sustaining the 
Plaintifi’s motion to reject, and rejecting the plea. In the 
language of Judge Tucker, the Court-having done what 
was right, we cannot reverse its act because it has not 
done it in the right way; since the mode of doing it has 
no influence upon the justice of the case. 


The special plea in question is in substance that the 
Plaintiff’s cause of action did not acrue within one year 
before he filed his amended declaration. The plea we 
think is insufficient and bad on its face. The statute of 
limitations did not run in favor of the Defendant in 
this case up to the time of the filing of the amended 
declaration, but only until the commencement of the 
suit, that is, the issuing of the original process. The 
amendment of the declaration, and the appearance of the 
Defendant to the amended declaration was before the 
Code of 1868 took effect, and while the law and practice 
of the courts upon the subject of amending declarations, 
the proceedings thereon, and perhaps the effect thereof, 
were some what different from the law as contained in 
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the Code of 1868. But, we do not consider it necessary 
or proper for us to determine the effect of filing an amen- 
ded declaration under the provisions of the Code of 1868, 
touching the statute of limitations or otherwise, as no 
question of the kind arises upon the record. 

The third error assigned is that: ‘The Court erred in 
overruling the demurrer to the declaration as amended. 
1. The Plaintiff having failed to join in the demurrer, 
was in default, and it was error for the Court to proceed 
to consider and overrule the same. 2. Chap. 61 of the 
Code of Virginia, (1860) on which this action was 
founded, applies only to incorporated companies. See 
sec. 1, p. 352. The declaration does not allege that the 
Defendant was an incorporated company. 3. The said 
chapter applies only to such incorporated railroad com- 
panies as were governed by the act passed March 11th, 
1837, prescribing general regulations for the incorpora- 
tion of Railroad companies, and such as should be in- 
corporated after the commencement of that act. The 
declaration does not allege that the Defendant was gov- 
erned by the act of March 11th, 1837, or had been incor- 
porated after the commencement of the act. Code of 
Virginia, (1860) sec. 1, p. 352-4. If the Defend- 
ant was an incorporated company, it had been in- 
corporated prior to the commencement of that act, and 
was not subject to the provisions of that chapter, and 
was not liable to the penalties which they prescribed. 
And so the declaration failing to show that the Defen- 
dant was in the category of those companies that were 
subject to the provisions of Chap. 61 was bad, and the 
demurrer should have been sustained. 5. The declara- 
tion does not allege that the rates prescribed by sec. 19 


applied to the road of the Defendant, nor that different’ 


rates had not been prescribed by law for said road. 6. 

The declaration does not allege what would have been 

lawful toll for the transportation of the saw-mill in the 

declaration mentioned, so that the Court might see that 
42 
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the charge made was excessive. 7. The declaration does 
notallege that the article transported weighed more 
than four pounds to the cubic foot, nor if it weighed 
less that the toll charged on each cubic foot, as per four 
pounds weight, would not have amounted to the sum 
alleged to have been charged for the transportation.” 
The parties appeared before the Court at the time the 

demurrer was taken up by the Court, for consideration, 
and the Court heard the argument of counsel, and treat- 
ed and considered the demurrer as though there was 
joinder therein by the Plaintiff. The language of the 
order of Court is: “This day came the parties, by their 
attorneys, and the matters of law arising upon the De- 
fendant’s demurrer to the Plaintiff's declaration being 
argued by counsel and considered by the Court, the 
same is overruled.” It is clear that the Court fully con- 
sidered the demurrer, and in overruling it held the dec- 
laration to be sufficient as fully as though there had been 
a formal joinder. “Perhaps, indeed, we ought to infer 
there was one,” as said by Judge Tucker in the case of 
Kemp vs. Mundell et al, in speaking of a demurrer. 
“The joinder in demurrer not being added, is not an 
available error in an appellate court, when the demurrer 
has been argued and decided on its merits below with- 
out objection being made.” Miller vs. McLuer, Gilm. 338. 
No objection appears to have been made in this case in 
the Court below. For this irregularity, if such it be 
we think we should not reverse the judgement of the 
Court if the declaration is good. If the declaration is 
good, and there had been a formal joinder in the demur- 
rer made to appear by the record, then the judgment of 
the Court should have been just what it was. If there- 
fore the declaration is in fact sufficient, the Defendant is © 
not prejudiced by the irregularity, and cannot claim 
benefit therefrom here. The case is not analagous to 
the case of swearing a jury to try an issue, when there is 
no issue. A corporation should sue and be sued by its 
true name. If it is sued by its true nameit is not nec- 
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essary to show in the declaration how it was incorpora- 
ted. Grays vs. Turnpike Company, 4 Ran. 578. 5th 
Robinson’s Prac. 315. “In asuit brought by a corpor- 
ation it is not necessary to aver in the declaration that it 
isa corporation duly constitued, or that it is authorized 
by law to sue in its corporate name; but these questions 
may be put in issue by the defendant, or raised upon the 
trial of the general issue.” Rees Conococheague 
Bank, 5 Rand. 326. There is no reason why 
the same doctrine should not apply when a corporation 
is sued, and it seems to be so held by the authorities. 
But it is insisted that while it is generally true thata 
corporation may sue or be sued by its name without 
avering it to be a corporation, that still in this case the 
declaration is not good, because by the provisions of the 
Ist and 18th secs. of Chap. 61 of the Code of Virginia 
of 1860, an action cannot be maintained for the cause in 
the declaration mentioned against any person except an 
incorporated railroad company, and that for the decla- 
ration to be good, it should aver in express terms that 
the defendant was an incorporated railroad company. 
In this case the Defendant is sued by the name of 
“The Baltimore and Ohio Railroad Company.” 
The name by which the Defendant is sued argues a rail- 
road corporation, as in the case of cities. Hobarth 21la 
5 Robinsons practice 315 and note. The declaration af- 
ter describing the place at which the mill was delivered 
to the Defendant, and also the weight of the mill says; 
“And said mill was to be transported by the Defendant 
to its depot at Tunnelton, in the county of Preston in 
said state, a distance of 43 miles from its said depot at 
Clarksburg.” Thus in describing the Defendant the 
Plaintiff uses the pronoun “its,” and “its depot.” The 
declaration then proceeds thus: “And the Defendantsdid 
then and there (at Clarksburg) demand and receive from 
the Plaintiff for the transportation of said mill between 
the places aforesaid, the sum of ($11,60) eleven dollars 
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and sixty cents, which sum was more than was lawful for 


fan the Defendant to demand and receive for the transporta- 


v. 
Baltimore & 
O. B. R. Co. 





tion of said mill between the places named, and contrary 
to the statute in such case made and provided.” The 
declaration employs the exact language of the 18 sec. of 
Chap. 61 of the Code, and*alleges that the Defendant so 
acted “contrary to the statute in such case made and pro- 
vided.” How could the Baltimore and Ohio Railroad 
Company demand and receive from the Plaintiff, for the 
transportation of the Plaintiff’s mill between points 
named, more than was lawful, contrary to the statute in 
such case made and provided, if it was not an incorpora- 
ted railroad company, bound by the provisions of the 
said act of 1837 or incorporated subsequent to the pas- 
sage of the 61 Chap. of the Code of 1860. Although 
it must be admitted that the declaration in this case is 
obscure, and inartificially drawn, still considering the 
name of the Defendant as sued, and the description of it 
subsequently by the words “its” and “its depot” and the 
places and counties where the depots are located, and the 
allegation that the Defendant demanded and received 
more than was lawful for the transportation of the mill 
between the places named, contrary to the statute in such 
case made and provided, may not the declaration reason- 
ably: be construed in legal effect to allege that the De- 
fendant is an incorporated railroad company. ‘There 
is a material distinction, not always observed by writers 
on pleading—and the non-observance of which has some 
times occasioned confusion between pleading, counting 


upon, and reciting a statute. | Pleading a statute, is merely 
stating the facts which bring~@ case within it, without 


making mention or taking notice of the statute itself: . 


Counting upon a statute, consists in making express refer- 
ence to it—as by the words, against the form of the stat- 
ute (‘or by force of the statute’) in such case made and 
provided : Reciting a statute, is quoting or stating its con- 
tents. A statute may, therefore, be pleaded without re- 
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citing or counting upon it; and may be counted upon 
without being recited. “Gould on pleading Chap. 3 note 
3. If it be doubtful whether the declaration does in 
legal effect allege that the Defendant is an incorporated 
railroad company, it is a well established principle in 
pleading that it is not necessary to allege in a declaration 
more than it it necessary to prove at the trial. There 
are public and private laws, or acts of the Legislature. 
Bouvier in 2nd vol. of his Law Dictionary p. 14 says; 
“A private law is one which relates to private matters, 
which do not concern the public at large” and that “A 
public law is one which effects the public, either gener- 
ally or in some classes.” 

The courts take judicial notice of all public laws or 
acts of the Legislature of the state, and they need not 
be proven. Private laws it seems must be proven when 
in issue. In the case of Stribling vs. Bank of the Valley, 
5 Randolph, on page 138, Judge Carr in his opinion 
uses this language : “The distinction between public and 

‘private acts, is unquestionally a doctrine of the common 
law; but, as I must say that it seems to me to be foun- 
ded much more in technical and artificial meaning than 
in good sense, I do not feel inclined to carry it beyond 
the strict letter.” 

In England, and in some states of this country, the 
rule seems to be, that when a body corporate institutes 
legal providings on a contract or to recover real prop- 
erty, it must at the trial, under the general issue, prove 
the fact of incorporation, unless the act of incorporation 
be a public act, which the courts are bound to notice ez 
officio. Angel and Ames on corporations page 698 sec. 
632, and the various cases there cited in note 3 and note 
1 p.699. It is however generally admitted, that a cor- 
poration may declare in its corporate name, without set- 
ting forth in the declaration the act of incorporation, if 
the act be private; same author p. 699, and the many cases 
there citedin note 2, In many of the states on the other 

hand the rule is well established, that if ina suit brought 
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Jun sen, by a corporation the Defendant pleads the general issue, to 
thn it is an admission of the corporate existence of the Plain- to 
Baltimore & tiff which dispenses with all proof on that point, same th 
0-B-R- Co. author p. 700 sec. 633, and note 1, and the many cases de 
there cited. See against and for this doctrine 5 Robin- m 
sons practice Chap. 32 secs. 1, 2 and notes, pp. 315-316 m 
and 317. In Virginiain the cases of Grays vs. T. P. Co, in 
4 Rand. 578; Rees vs. Conococheague Bank 5 Id., 329; cc 
Taylor’s adm’r vs. Bank of Alexandria, 5 Leigh 471; ct 
Jacksons adm’r vs. Bank of Marietta 9 Leigh 240 it ap- t 
pears to have been held that in case of private corpora- S 
tions the incorporation must be proved. In Chap. 176, tl 
sec. 1 of the Code of Virginia of 1860 there are these C 
provisions “Acts and resolutions of the General Assem- t 
bly, though local or private, may be given in evidence t 
without being specially pleaded ; and an appellate court 
shall take judicial notice of such as appear to have been t 
relied on in the court below.” These provisions are V 
substantially incorporated into the Code, of this state, of . 
1868, See Chap. 130 sec. 1. The last clause of the ( 
section just cited it seems was not contained in the Code of i 


1819. The first we have been able to find of it is in the 
Code of Virginia of 1849-50. This section has made 
material changes in the law and practice prior to the en- | 
actment thereof. In the case of Legrand vs. the Presi- | 
dent and Trustees of Hamden Sidney College, 5 Mun. 
324, the first clause of said section seems to have been 
considered, and construed as follows viz: “Though private 
acts of Assembly may be given in evidence, without be- 
ing specially pleaded, they are not to be taken notice of 
judicially, by the Court, as public acts are but must be 
exhibited, as dockuments, if not admitted by consent of 
parties.” This decision was made January 1817, and 
i before the enactment of the last clause of the section. 
In this case of Somerville vs. Wimbish 7 Gratt. 205, 
the Court of Appeals of Va. in considering the latter 
clause of the section, determined that: “The judicial notice 
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to be taken of such a law, is the same that is to be given 
to laws ofa general or public nature, and has reference to 
the hearing of the cause in theappellate forum, whether 
decided in the courts below, before or after the com- 
mencement of the revised statutes.” In considering the de- 
murrer to the amended declaration, if the acts incorporat- 
ing the Defendant can be considered private acts it was 
competent for the Court to read and consider them in 
connection with the declaration on their being brought 
to the attention of the court by the plaintiffs attorney. 
See opinion of Judge Coalter in Stribling vs. Bank of 
the Valley 5 Rand. 171. The Defendant, when the 
Court was considering the demurrer, may have admitted 
the incorporation, and dispensed with the production of 
the acts of incorporation. The demurrer being over- 
ruled by the Court the Plaintiff could not file excep- 
tions to the judgement of the Court, and show therein 
what was before the Court in considering the demurrer, 
or that the Defendant admitted the incorporation, and 
dispensed with the production of the Acts. Although 
it is not usual or ordinarily necessary or proper for the 
Defendant to except to the judgment of a court upan a 
demurrer toa declaration, stillin this case it was compe- 
tent for the Defendant to do so, and if the Acts of in- 
corporation were before the Court, or the Defendant ad- 
mitted that it had been made and was an incorporated 
railroad company by virtue of Acts of the Legislature, 
and dispensed with the production of the Acts, the 
Court could have so stated in the bill of exceptions, 

The Defendant took no bill of exceptions to the judg- 
ment of the Court on demurrer, and as he took none, 
and might have done so perhaps we should presume that 
he acquiesced in the judgment of the Court so far as it 
involved the question of incorporation ; and as it is pos- 
sible there may have been good reason for overruling 
the demurrer so far as it involved that question, that rea- 
son may be taken to have existed. Judge Tucker’s 
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opinion in White vs. Toncray, before quoted. It is in_ 
sisted before us by the counsel for the Plaintiff, that the 
Defendant is an incorporated railroad company, and that 
it was incorporated by acts of the Virginia Legislature, 
and that these acts are in legal contemplation public 
acts, and such as we shall notice ex officio. There are no 
means by which we can determine this question except 
by examining the acts which have been presented to us 
and ascertaining their contents and character. Having 
examined these acts with care it is proper for us in de- 
termining the correctness of the judgment of the Court 
below upon the demurrer to determine whether they are 
public acts, such as we may notice exoficio. Upon the 


. principles involved in this question the authorities are 


not agreed. The 61st Chap. of the Code of 1860 is un- 
questionably a public law, and some of its provisions em- 
brace incorporated railroad companies as we have seen, 
and as must be admitted. The firstact of the Legis- 
lature of Virginia passed in relation to the Baltimore 
and Ohio Railroad Company to which our attention has 
been called was passed on the 8th of March 1827. The 
preamble to the act recites that “Whereas, an act passed 
the Legislature of Maryland-entitled ‘an act to incorpo- 
rate the Baltimore and Ohio Railroad Company, in the 
following words and figures, viz: The act of incorporation 
is then set out, conferring a corporate name, with all 
the powers, rights and privileges which other corporate 
bodies may lawfully do for the purposes mentioned in 
the said act, and providing that by that name it should 
be capable of purchasing, holding, selling and convey- 
ing property; and may sue and be sued. And after 
thus reciting the Maryland act of incorporation, the Vir- 
ginia law proceeds to enact “That the same rights and 


privileges shall be, and are hereby granted, to the afore- _ 


said company within the territory of Virginia, as are 
granted to them within the territory of Maryland. The 
said company shall be subject to the same pains and pen- 
alties, as are imposed by that act; and the same rights, 
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privileges and immunities which are reserved to the Su 


State of Maryland, or to the citizens thereof, are hereby — 
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reserved to the State of Virginia and her citizens; ex- Baltimore & 


cept that the said company shall not make, or authorize 
to be made, any lateral road or roads within the territo- 
ry of Virginia, without the consent of this Legislature ; 
that the said road shall not strike the Ohio at a point 
lower than the mouth of the Little Kanawha, on said 
river; that the words “or other property” in the 17th 
section of the above recited act shallin no case be con- 
strued to extend to any property other than ma- 
terials for the construction and repair of said road, or 
other works or necessary buildings; and that in obtain- 
ing a right to any lands through which the contempla- 
ted railroad may be extended, or to any timber, gravel, 
stone, or earth which shall be necessary for the construc- 
tion or repair of said road, or other works or necessary 
building within this Commonwealth, “The Baltimore 
and Ohio Railroad Company” shall proceed in the same 
manner as is prescribed in the 7th, 8th, 9th, 10th and 
12th sees. of an act entitled, “An act prescribing certain 
general regulations for the incorporation of turnpike com- 
panies,” passed February 7th, 1817, except also that any 
injury which may at any time be done within the limits of 
Virginia to said road or other works or necessary build- 
ings, shall at all times be punished according to the 
laws which may be in force in this Commonwealth, for 
the protection of the public works of the Commonwealth 
of Virginia.” The act of the Maryland Legislature, re- 
cited in the act above quoted, was passed the 28th of 
February 1827, and the 22nd sec. thereof provides 
“That if the said road shall not be commenced in two 
years from the passage of this act, and shall not be fin- 
ished within this State in ten years from the time of the 
commencement thereof then this act shall be null and 
void.” The act passed the 7th day of February 1817, 
“prescribing _ regulations for turnpike companies” 
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R. Co. 
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referred to in said act of 1827, provides in the said 7th, 
8th, 9th, 10th and 12th secs. thereof, how the road may 


Raltimore& be laid out, and land taken from the owners, by condem- 
0. R. RB. Co. 





nation, without the consent of the owners; by whom and 
in what manner the damages to the owners shall be es- 
timated, &c. It also provides how wood, stone, gravel, 
or earth may be taken by condemnation for making or 
repairing the road, &e: And itisa public act in force at 
the passage of the act of 1827, and the said public act of 
1817, from the 7th to the 12thsecs. inclusive, except the 
11th, is in effect made a part of the said act of 1827 by 
its provisions. On the 6th of March 1827, the Legisla- 
ture of Virginia passed an act providing among other 
things that if any person or persons shall wilfully and 
maliciously burn or set fire to any bridge of the value of 
one hundred dollars, built by authority of the Common- 
wealth, or by any corporation, every such person, his aid- 
ers and abettors shall be deemed guilty of felony, &c. 
This act was also in force on the 8th of March 1827. On 
the 23rd of March 1836 ,the Legislature of Virginia 
passed an act entitled “An act prescribing the punish- 
ment of offences committed on Railroads.” This act 
makes it a felony for any person to wilfully and mali- 
ciously remove or disturb any of the constructions or fix- 
tures, or place designedly and with evil intent any ob- 
struction on the line of any railroad now constructed, or 
constructed subsequent toitsdate. Other acts similar in 
substance have at different times been passed by the Leg- 
islatures of Virginia and this State and are still in force. 
In 1836, 1827, 1838 and 1839, acts were passed by the 
Legislature of Virginia authorizing subscriptions by the 
city of Wheeling and the State of Virginia to be made 
for large amounts of the capital stock of the Defendant. 
The acts authorizing subscriptions to be made for the 
State for the stock of Defendant were conditional. On 
the 19th day of March 1839, the Legislature of Virginia 
passed an actentitled, “An act to authorize the Baltimore 
and Ohio Railroad Company to construct their works 
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across the Potomac River above the town of Harpers 
Ferry.” And the 3rd sec. of this act prescribed a penalty 
for exacting illegal tolls for the transportation of per- 
sons or property. The act of 1838 extended the time for 
the completion of Defendant’s road through Virginia 
upon conditions therein mentioned. In 1844—45 and in 
1845-46, other acts were passed touching the’ Defendant 
and its road, conditional in their character mostly if not 
altogether, among which is one containing a provision 
that the right of taxation shall not be exercised against 
the company upon its property except upon a specified 
contingency. On the 6th of March 1847, the Legisla- 
ture of Virginia passed an act entitled, “An act to au- 
thorize the Baltimore and Ohio Railroad Company to 
construct the extension of their railroad through the ter- 
ritory of Virginia.” The 6th sec. of this act provides 
that the Defendant “shall be subject to the provisions of 
the act of Assembly passed the 11th day of March 1837, 
establishing general regulations for the incorporation of 
railroad companies, with respect to that portion of their 
road or other improvements now or hereafter to be con- 
structed within this Commonwealth.” The 7th sec. of 
the act provides that the stock, property and profits of 
the Defendant, so far as the same may be or accrue in 
Virginia, shall be subject to general taxation in like man- 
ner and on the same footing with other similar compa- 
nies in the State: Provided however that said taxing 
power should not be exercised until and unless the net 
income of the Defendant shall exceed six per centum 
upon its capital invested. The 9th sec. of the act au- 
thorizes the city of Wheeling to subscribe to the capital 
stock of Defendant not exceeding one million of dollars, 
upon such terms as may be agreed upon between the 
Council of the city and the Defendant. The 11th see. 
of the act provides that as a condition upon which the 
powers and privileges of the act are granted, the De- 
fendant shall accept the act within six months and en- 
ter upon the construction and continuation of the road 
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within three years and complete the same within twelve 
years from the passage of the act ; and the act is made to 
take effect from its passage. In March 1850, the Legisla- 
ture of Virginia passed an act entitled “An act concern- 
ing the city of Wheeling and the Baltimore and Ohio 
Railroad Company.” This act proposed a mode for the 
settlement of a difficulty between the city of Wheeling 
and the Defendant. The city of Wheeling was incorpo- 
rated prior to 1827. 

In the case of the Baltimore and Ohio Railroad Com- 
pany vs. Gallaheu’sadm’rs decided July 1855, it was deci- 
ded by the Court of Appeals of Virginia that, “the Balti- 
more and Ohio railroad company is a corporation of the 
State of Virginia,” and that it may be sued in Virginia 
on contracts made therein, 12 Gratt. 655. In this 
case Judge Allen delivered the opinion of the Court, 
and all the other judges concurred therein, and in that 
opinion he declares that the Defendant under the said 
laws of 1827 isa Virginia corporation, and its powers 
within the territory of Virginia are derived from the 
grant contained in the Virginia law. And he further 
says; “It is judicially known to the Court that the road 
traverses the territory of Virginia to a greater extent 
than it does through the State of Maryland.” In the case 
of Stribling vs. the Bank ofthe Valley, 5 Ran. 132, the 
syllabus of the case on the subject under consideration 
is “the laws establishing Banks in Virginia, are public 
laws, and may be noticed by the courts ex officio.” In the 
case of Haysvs. Northwestern Bank of Virginia, 9 Gratt, 
127, it was decided by a full court that, “The act in- 
corporating the Northwestern Bank of Virginia is a 
public act, of which the courts will judicially take no- 


tice: and in an action by the bank it is not required to. 


prove its incorporation.” In the note to 6 Bac. Abr. 
364 tit. statute, F., attributedto Mr. Abbott, this among 
other things is stated, “3rd. In a general act, there may 
be a private clause, and a private Act, ifrecognized by a 
public Act, must afterwards be noticed by the courts,” 
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2, Tenn. Reps. 567, 5 Ran. 138, 139, Buller in his Nisi 
Prius p. 224 says, that though it be regularly true, that 
a private law shall not be taken notice of unless it be 
shown ; yet it will be otherwise, in case such private law 
be recognized by a public one, Samuel vs. Evans 2, Tenn. 
R. 574. See also as to judicial notice, Code of West 
Virginia Chap. 13 sec. 2,3 and 4. In The Miners’ Ditch 
Company vs. Zellerbach et al decided by the Supreme 
Court of Callifornia it was held that, “There are several 
classes of corporations: 1 Municipal, the object of which 
is to promote the public interest; 2 Private, the object 
of which is to promote private interests ; 3 Quasi public, 
which are technically private, but have in view great 
public enterprise, in which the public interests are directly 
involved to such an extent as to justify conferring upon 
them important governmental powers, such as the exercise 
of eminent domain.” 37 Cal. Rep. 543; American corpo- 
ration cases by Withrow Vol. 1, 250. Ch. J. Sawyer de- 
livered the opinion of the Court and he says expressly 
that railroad, turnpike and canal companies are quasi 
public corporations. 

The present Constitution of this State provides that 
every railroad corporation organized or doing business 
in this State shall annually, by their proper officers, 
make a report under oath to the Auditor of public ac- 
counts, or some officer to be designated by law, stating 
the condition of theiraffairs, the operations of the year 
and such other matters relating to their roads as may be 
prescribed by law. And that the Legislature shall pass 
laws enforcing by suitable penalties this provision. The 
Constitution further declares that railroads heretofore 
constructed, or that may hereafter be constructed in 
this State are public highways, and shall be free to all 
persons for the transportation of their persons and prop- 
erty, under such regulations as shall be prescribed by 
law; and that the Legislature shall from time to time, 
pass laws applicable to all railroad corporations in the 
State, establishing reasonable maximum rates for the 
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transportation of passengers and freights, and providing 
for the correction of abuses, the prevention of unjust 
discrimination between through and local freight and 
passenger tariffs, and for the protection of the just rights 
of the public. See Art. 11, secs. 7 and 9 of Constitution 
of West Virginia. 

The case of Swan vs. Williams, 2 Michigan R. 427, 
denies that railways are private corporations. In this 
case it was held that “Property of individuals taken by 
railroad corporations for the purpose of constructing 
their roads, is in legal contemplation, taken not for pri- 
vate use, but for public purposes, and the power of gov- 
ernment to delegate the exercise of the eminent domain 
to effectuate such purposes, from the universality of its 
exercise, is no longer an open question. Although rail- 
road corporations receive tolls, as compensation for the 
carriage of persons and property over their roads, they 
are not therefore to be considered private corporations, 
the purpose designed by government in these roads, be- 
ing the use of the public, and not revenue.” This de- 
cision was made in 1853. Judge Martin in delivering 
the opinion of the Court in this case says: “In the cre- 
ation of this class of corporations, public duties and pub- 
lic interests are involved, and the discharge of these du- 
ties, and the attainment of these interests, are the prima- 
ry objects to be worked out through the powers delega- 
tedto them. ‘To secure these, the right of pre-eminent 
sovereignty is exercised by the condemnation of lands to 
their use—a right which can never be exercised for pri- 
vate purposes.” Other actsof the Legislature might be 
cited, but we deem it unnecessary. All the acts of the 
Virginia Legislature above cited were printed and pub- 
lishod by the authority of the Legislature with the pub- 
lie acts of each session. 

After much reflection we have concluded, and itis our 
opinion, that the acts of the Legislature of Virginia con- 
ferring corporate powers upon the Defendant are such 
public acts as that we should take notice of them ex officio, 
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indetermining this cause. It is a part of the public his- 
tory of this State that the Baltimore and Ohio Railroad 
was the first great railroad that ever penetrated the ter- 
ritory embraced within her limits, and that that part of 
it within this State, east of Cumberland, was commenced 


and constructed by the Defendant after the passage of 


the act of the Legislature of Virginia of 1827, before 
cited, and before the passage of the said act of the 6th 
of March 1847, and was done by the Defendant under 
and by virtue of the authority conferred upon it by the 
said act of 1827. See case of B. & O. R. Co. vs. the Su- 
pervisors and sheriff of Marshall Co.,3 W.Va. R. 319, and 
the B. and O. R. Co. vs. Gallahue’s adm’rs, 12 Gratt. 655. 
The time fixed by law within which the Defendant should 
complete its road to the Ohio river in this State had expired 
long prior to the passage of the said act of 1847. It is 
also a part of the public history of this State that after 
the passage of the act of 1847, the Defendant construct- 
ed principally all its road within the State, west of Cum- 
berland, and to the city of Wheeling, within the time 
prescribed by the act of 1847, and that it was done un- 
der and by authorily of the acts of 1827 and 1847 afore- 
said. See B. & O. R. Co. vs. the Supervisors, 3 West 
Va. R. 319. B.& O.R. Co. vs. Gallahue’s adm/’rs, 12 
Gratt. 655. And that from the completion of the road 
to the present it has been used by the Defendant, and has 
constituted the chief great thoroughfare of trade and 
travel into, through and from the State, and that by this 
great road passing through her boundaries some 200 
miles the natural wealth of the State has been greatly 
developed and her citizens much benefitted. In first 
Greenleaf on Evidence, Part 1, Chap. 2, see. 5, it is stated 
that it is not necessary to prove “any matters of public 
history affecting the whole people.” Bank of Augusta vs. 
Zarle, 13 Pet. 519-590, 1 Starkie Ey. 211 (6th Ameri- 
can edition). The same author in section 6 of same 
Chapter, Part 1, says: “In fine, courts will generally 
take notice of whatever ought to be known, within the 
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limits of their jurisdiction. In all these, and the like 
cases, where the memory of the Judge is at fault, he re- 
sorts to such documents of reference as may be at hand.” 
Gresley on Ev. 295. 

In the case of Gallahue’s adm’rs. and the Baltimore and 
Ohio Railroad Company, Judge Allen holds that the De- 
fendant had accepted the act of 1847, and thereby sub- 
mitted itself to the provisions of the general law regu- 
lating railroad companies incorporated by Virginia. 

In the case of the Baltimore and Ohio Railroad Com- 
pany (the Defendant) vs. the Supervisors and Sheriff of 
Marshall county, decided by the Supreme Court of Ap- 
peals of this State January 1869, it is expressly held by 
Judge Maxwell, who delivered the opinion of the Court, 
that the Defendant accepted the act of 1847 together 
with the act of 1837 aforesaid as far as applicable, and 
that they became parts of the charter of the Defendant 
along with the act of 1827: 3 West Virginia R. 319, 

This was an injunction case to enjoin the collection of 
taxes from the Defendant in the county of Marshall through 
which the Defendant’s road passes. The act of 1847 
failed to specify in what manner the Defendant should 
accept its provisions, or to require notice of the acceptance 
to be filed any where or to be given to any person. The 
Legislature of this State, by joint resolution duly passed 
on the 28th day of February 1871, and published by au- 
thority of law with the publie Acts, recognized the de- 
cisions of the courtsof Virginia and of this State, above 
cited as to the acceptance of the act of 1847,and in effect de- , 
clared that the Defendant did accept said acts, and re- 
quired the Attorney-General, unless the Defendant com- 
municated to him its unreserved recognation of the fact 
that the said act of the Legislature of Virginia passed 
the 6th day of March 1847 is binding upon it, and that 
it (Defendant) is subject thereto &e., to institute legal 
proceedings against Defendant by quo warranto or other 
proceedings most effective to enforce compliance on the 
part of Defendant with the several provisions of itschar- 
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ter; and further directed the Attorney-General that 
should the Defendant make such communication as men- 
tioned to deliver the same to the Secretary of State, by 
whom it should be filed in his office. The Defendant, 
afterwards, by a writing dated the 20th of June 1871, 
signed by its President, and attested by its seal, commu- 
nicated to the Attorney-General its unreserved recogni- 
tion of the fact that the said act passed the 6th of March 
1847 is binding upon it, and that it is subject to its pro- 
visions. This communication, in pursuance of said reso- 
tion and by virtue thereof, was duly filed with the Sec- 
retary of State, and must be regarded as part of the pub- 
lic history of the state in connection with Defendant and 
its liability to taxation, and this Court can take judicial 
notice thereof. 
authorized and bound to hold that we must ex officio take 


Under the circumstances we feel fully 


notice of and know that the Defendant is not only an 
incorporated railroad company within this state, but that 
it was, when the Chap. 61 of the Code of Virginia took 
effect, governed by the said act passed by the Legislature 
of Virginia on the 11th day of March 1837, prescribing 
certain general regulations for the incorporation of rail- 
,road companies, so far as the same can apply. 
We do not think it was material or necessary for the 
Plaintiff to allege in his declaration that the rates pre- 
scribed by sec. 19 of Chap. 61, aforesaid, applied to the 
road of Defendant, nor that different rates had not been 
prescribed: because under the provisions of the 1st and 
18th secs. of said chapter, the Defendant was liable to be 
sued if it demanded and received from the Plaintiff more 
than was lawful for transporting the saw mill from and 
to the places named in the declaration; and it was also 
liable whether different rates from those named in see. 
If Defendant 
was and is governed by the act of 1837 aforesaid, it is 


19, had been prescribed by law or not. 


liable for demanding and receiving more toll than is 
lawful, whether different rates from those mentioned in 
44 





361 


1878. 
June Term. 





Hart 


Vs 
Baltimore & 
O. R. R. Co. 





362 

































"1873. 
June Term. 





Hart 


Vv. 
Baltimore & 
O. R. R. Co. 








SUPREME COURT OF APPEALS 


The cause of 
action was the demanding and receiving more toll than 
was lawful. ‘The declaration states the weight of the 
saw mill, the time and place where delivered to 
Defendant for transportation, and the place to 
which it was to be transported, the distance, and 
the amount which was demanded and received by the 
Defendant, and that it was more than was lawful, 
contrary to the statute in such case made and pro- 
vided. This we think was sufficient notice of the 
cause of action to the Defendant to enable it to make all 
just and proper defences, and is in this respect a substan- 


sec. 19 were prescribed by law or not. 


tial compliance with the law. The language of the 
statute has been observed and adopted in the declaration 
in this particular. The demurrer admits the truth of 
‘ach material allegation of the declaration, and taking 
the allegation of the declaration in this respect as true, 
it is substantially sufficient. Ona demurrer (unless it 
be toa plea in abatement) the court cannot regard any 
defect or imperfection in the declaration or pleadings 
unless there be omitted something so essential to the 
action or defence that judgment according to law and 
the very right of the cause cannot begiven. 171 Chap. 
sec. 31, Code of 1860 of Va., Code of West Va., Chap. 
125, see. 29. 

For the reasons before stated we think the amended 
declaration in this cause is substantially sufficient, and 
that the Cireuit Court did not err in overruling the de- 
murrer. 

In the argument it was suggested by counsel for Ap- 
pellee, that the appeal in this case wasimproperly taken, 
that this case is not within the appellate jurisdiction of 
thisCourt. We have considered this question, and have 
determined that the appeal was properly taken, and that 
we have jurisdiction and authority to adjudicate the 
questions arising upon the record, because we are of 
opinion that the controversy in the cause is “concern- 
ing the right of a corporation to levy tolls.” 
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For these reasons the judgment of the Circuit Court 
must be affirmed, and the Appellee recover against the 
Appellant his costs in this Court expended, and damages 
according to law. 


HorrMaAN, Moore and Pavtt, Judges, concur in 
the foregoing opinion. 
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WHEELING. 


STANDIFORD vs. Goupy. 


JAMES STANDIFORD, PLAINTIFF AND APPELLANT, 
against JOHN GOUDY, DEFENDANT AND APPELLEE. 


Decided July 10th, 1875. 


SYLLABUS. 


A declaration in case in the form given by Chitty, alleging generally 
the Plaintiff’s possession ofa messuage and incident right to a way 
over another close, and the obstruction by the defendant of the 
latter right, is good. 


But a declaration purporting to set forth facts that constitute such a 
right, and so indicating that no others material exist, if it does not 
show facts sufficient, though it super-adds a general statement that 
otherwise might be adequate, is nevertheless bad. 


When the owner of two tracts of land has used a way toand from one 
over the other, no matter how long, and he grants the former tract, 
without mention of any way, unless the way be necessary to the 
enjoyment of the tract granted, the mere grant of the land does 
not create or confer a way appendant, appurtenant or in gross. 


The Statutory provision that a deed, unless an exception be contained 

in it, shall be constructed to include appurtenances, does not apply 
to the creation of easements, but to the transfer of those already 
existing. 
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When a declaration contains two counts, one of whichis good and the 1873. 
June Term. 


other bad, and there is a demurrer to the whole, but not to each 





count, the demurrer should be overruled. 


The case is stated in the opinion of the Court. 
Ewing for Plaintiff. 
Cresnell for Defendant. 

HorrMman, Judge. 


This is an action of trespass on the case, the declara- 
tion in which contains two counts. 

The first count alleges that before and at the time of 
the committing of the grievance therein mentioned, the 
Plaintiff was, and thence hitherto has been, and still is 
lawfully passed of a messuage with the appurtenances; 
and by reason thereof, the Plaintiff, during that time, ought 
to have had and still of right ought to have, a certain 
way from the messuage, through and over a certain close , 
to a public highway, described, and so, back from the 
same, at a point mentioned, through and over the close, 
to the messuage, for himself, his servants and tenants 
to pass and repass, on foot and with wagons, horses, 
cattle and other live stock, at all times of the year, 
at his or their free will and pleasure: Yet the Defen- 
dant, while the Plaintiff was so possessed of the mes- 
suage and so entitled to the way, wrongfully and inju- 
riously stopped up and obstructed the way; and the 
Plaintiff could not, during the time mentioned, and can 
not have and enjoy his way, as he, of right, ought to have 
done, and otherwise might and would have done, and is 
deprived of the use and advantage thereof. 

According to the practice, well recognized, whether we 
approve it or not, declarations in actions of trespass and 
case for the recovery of damages to real estate, generally 
state the right of property in the least definite manner con- 
ceivable, and merely mention the land, without any de- 
scription that serves any practical purpose of distinguish- 
ing it from any other tract of the same character. Even 
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the declaration in ejectment, when the suit was prosecu- 
ted to recover the property itself, before the late legisla- 
tion on the subject, was not more specific. 

Neither the owner of the soil over which another has 
a way, nor a stranger, has a right to obstruct it. The 
count for such obstruction, then, need not state who owns 
the soil. 

This count is in the form prescribed by Mr. Chitty and 
approved by Mr. Robinson. 2 Chit. Pl. 808-10; 3 Rob. 
Pr. 795. It alleges, generally and comprehensively, the 
Plaintiff’s right and the Defendant’s violation of it. 
The count is good. 

The second count allegesthat one Woods was the own- 
er in fee-simple of two’co-terminous tracts of land, the 
first and second, separately bounded as specified; that 
Woods, by deed, conveyed the first of the tracts to one 
Sharnock in fee-simple, and he, by deed, conveyed the 
same to the Plaintiff in fee-simple ; that by virtue of these 
deeds Sharnock took, and from him the Plaintiff took, a 
way appendant to the first tract, at and before the deed 
from Woods to Sharnock, which way runs and did then 
commence and run from that tract, through and over the 
second tract, to a public highway, described; and that, 
till the time of the committing of the grievance therein 
mentioned, the Plaintiff was, and thence hitherto has 
been and still is, lawfully possessed of the first tract, 
and, by reason thereof, the Plaintiff, during the time 
mentioned, ought to have had, and still of right ought to 
have and did have, until the happening of the grievance 
mentioned, the way, described as in the former count. 
Yet &c ; as in that count. 

This count purports to state, not merely that the 
Plaintiff had a right of way, such as is referred to; but to 
set forth the facts that constitute his title. It indicates, 
negatively, that if these facts do not make his right, he 
has none. 

It is said that prescription requires a continued enjoy- 
ment of an incorporeal hereditament, for a time without 
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memory to the contrary; and that such prescription can 
not exist in this or any other State in the Union. And 
it is stated that a right of way is appendant only when it 
is prescriptive. But it is generally asserted—and I be- 
lieve not controverted—that the presumption of a pre- 
existing grant, under which the way has been used, is 
the foundation of the prescription. For this reason, 
principles of pleading applicable to contracts are applied 
to prescription—though prescription is not pleaded as a 
contract. And the use of a way, with claim of right, for 
a period long enough to bar an action for the recovery 
of land, creates the presumption of a grant—which is 





sometimes called prescription. I do not perceive that 
these classes of rights differ in their origin or character, 
though they may vary as to duration of the enjoyment 
that evinces, and perhaps as to the conclusiveness of the 
presumption that secures them. Nor do I perceive that 
aright incident to one tract of land, to a way through 
another, is any more or less appendant or appurtenant, 
because it is secured by. prescription founded in imme- 
morial enjoyment, or the presumption of a grant from 
enjoyment continued for a limited peiod, or the impli- 
cation of a grant from necessity, in order to the enjoy- 
ment of land conveyed, or an express grant or creation 
of right. But, as the word appendant has been used in 
the restricted sense already mentioned, while the word 
appurtenant has not been so limited, in its employment, 
the latter may be preferable in pleading as well as in 
conveyancing. 

The count in question, however, indirectly alleges or 
indicates that while Woods owned the two adjoining 
tracts of land, he had, appendant to the one, a way over 
the other. This is acontradiction. The absolute owner 
of both tracts can not have an easement over the one ap- 
pendant or appurtenant to the other. 

When the owner of two tracts of land has used a way 
to and from one, over the other, no matter how long, 
and he grants the former tract without mention of any 
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way, unless the way is necessary to the enjoyment of the 
traet granted, the mere grant of the land does not create 
or confer a way appendant, appurtenant, or in gross. 

The statute, declaring that a deed, unless an excep- 
tion be contained in it, shall be construed to include ap- 
purtenances, does not apply to the creation ofeasements, 
but to the transfer of those already existing. 

The count does not allege any necessity for a way over 
the tract retained, in order to the enjoyment of the tract 
granted, or any fact that would imply the grant of such 
away. Nor does it indicate that there was an express 
grant of a way. The count is therefore bad. 

The Defendant demurred to the declaration, but not 
to each count; and the Court sustained the demurrer. 

As the demurrer was to the whole declaration, one 
count of which was good, and was not to each count; the 
demurrer should have been overruled. 

The judgment of the Circuit Court is reversed, the de- 
murrer overruled, costs awarded the Appellant, and the 
cause remanded for further proceedings according to law. 


Haymonp, President, PauLti and Moore, Judges, 
concur in the foregoing opinion. 
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a 1873. 
MyYeErs vs. MYERS, ET ALS. 7 


Enos MYERS, PLAINTIFF AND APPELLEE against J ACOB 


Myers, WILLIAM PRICE AND OTHERS, DEFEN- 
DANTS AND APPELLANTS. 


Decided July 12th, 1873. 


SYLLABUS. 


Ina suit in chancery, infant defendants can only appear and defend by 
guardian ad litem, who must be appointed by the court, and make 
answer on their behalf. In an appellate court, if the record does 
not satisfactorily show that this course has been taken , the infant 
will not be regarded as properly before the court, or bound by its 
decrees. The decree will be reversed, and the cause remanded 
with leave to make parties, and further proceedings. 


The case is stated in the opinion of the Court. 


Fleming for Appellants. 
Berkshire for Appellee. 
45 
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The bill in this case was filed by a purchaser from one 
of a number of heirs at law, of a party dying intestate, 
for a partition of real estate. Some of these heirs are 
infants, for whom a guardian ad litem was appointed, 
and who filed an answer on their behalf. Two of them 
however, to-wit, E. J. Tennant and Telva Tennant are 
not named in any summons appearing in the record. 
The bill however makes them parties Defendants, and 
the first decree entered in the cause recites that 
the cause came on to be heard upon the an- 
swer of the infant Defendants, by their guardian 
ad litem, order of publication duly executed as to 
the absent Defendants, process duly executed on the 
other Defendants, &e. An infant can only make de- 
fence by a guardian ad litem, and one should be appoint- 
ed by the court for that purpose. Parker and others vs. 
McCoy and others, 10 Gratt, 594. The record does not 
show that any guardian ad litem was appointed for these 
infant Defendants, although it does for others, nor that 
any answer was filed on their behalf. The language of 
the bill and of the decree therefore may be strictly true, 
without its being seen by this Court that these infants 
have been properly made parties, or have appeared and 
been properly defended. The record not disclosing the 
fact that they were before the Court in the only way in 
which they can appear and defend, this Court must _re- 
gard the proceedings as fatally defective. The decrees 
entered in this cause must be reversed with costs to the 
apvellant Jacob Myers, and the cause is remanded to the 
Circuit Court of Monongalia county, with leave to the 
Plaintiff to make additional parties, and for further pro- 
ceedings. 


HorrMaAN and Moors, Judges, concur in the fore- 
going opinion. 
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KYLE vs. JENKINS, ET ALS. ae 
June Term. 


THomMAs Kye, PLAINTIFF IN THE ACTION, AND DE- 
FENDANT IN ERROR against THOMAS J. JENKINS, 
Wiuiiam A. JENKINS, PETER C. BUFFINGTON, 
GEORGE W. HoLDERBY AND OTHERS, DEFENDANTS 
IN THE ACTION, AND PLAINTIFFS IN ERROR. 


Decided July 12th, 1873. 


SYLLABUS. 


1. In asuit at law, in which an attachment was sued out and levied on 
property of the defendants, and judgment obtained therein against 
the defendants, on publication, a part of the defendants appeared 
in the court in which the judgment was rendered within five years 
from the rendition of the judgment, and tendered to the court their 
petition praying for a re-hearing of the proceedings in the action, 
without accompanying the petition with the affidavit prescribed : 
and required in such case by the act of the Legislature, passed on 
the 11th day of March 1865, entitled “An act to amend and re- 
enact secs. 23, 27 and 28 of Chap. 151, and sec. 13 of Chap. 170 of 
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a. the Code of Virginia,” which affidavit so prescribed is commonly 
. known and called “the suitors test oath.” The court refused to re- 
ceive, and allow the petition to be filed. Hetp, 








That it was error in the Circuit Court to refuse to allow said pe- 
tition to be filed, on the ground that it was not accompanied by 
such affidavit or test oath. 


2. So much of the said act of the Legislature as prescribes such affidavit 
or test oath is contrary to the Constitution of the United States, 
and was therefore null and void from its passage. The petition 
for re-hearing in this case is sufficient, and should now be received 
by the Court below. 


The case is stated in the opinion of the Court. 
Boggess for Plaintiff in error. 


Ferguson for Defendant in error. 


HAYMOND President. 


This is an action of trespass on the case, brought in the 
Circuit Court of Cabell county by the Appellee, Kyle, 
against the Appellants and a number of other persons. 
The cause of action is alleged in the declaration to be 
for assault and battery, false imprisonment &c. An at- 
tachment was sued out in the action, and levied upon a 
large amount of lands. The cause was prosecuted to 
verdict and judgment against the Appellants and others on 

. publication, and the lands on which the attachment was 
levied were ordered by the Court to be sold to satisfy the 
judgment. The judgment purports to have been ren- 
on the 22nd day of November 1864, and the order di- 
recting sale of the land to be made to satisfy the judg- 
ment was made on the same day. The amount of the 
judgment exclusive of costs is $30.000.00, On the 20th 
day of June 1866, the Appellants and others appeared in 
open Court and by their attorney tendered to the Court, 
and asked leave to file, a petition to have the proceedings - 
in said action reheard, and the appellee then and there 
appeared in court by his attorney, and waived notice of 
said motion, and objected to the filing of the petition 
upon these grounds to wit: First, The petition does not 
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state the facts required by law: Second, The petition is not 
sworn to: Third, The petition is not accompained by the 
proper affidavit required by law. The motion to file the 
petition was argued by counsel, and the Court took time 
to consider thereof, and the cause was continued. After- 
wards, and on the 7th day of January 1870, the Court 
sustained the objection so made to the filing of the peti- 
tion, and refused to permit the same to be filed. To 
which opinion of the Court, the Appellants and their 
Co-pititioners excepted, and their bill of exceptions was 
signed and made a part of the record. The petition is 
copied into the bill ofexceptions. From the judgment of 
the Circuit Court, refusing to permit the Appellants and 
their Co-petitioners to file their said petition praying for 
a re-hearing of the proceedings in said action, the Appel- 
lants appealed to this Court. The act of the Legislature 
prescribing and requiring the affidavits to be filed with a 
petition of a defendant praying a re-hearing in a cause, 
in which judgment or decree has or may be rendered 
against him, in an action or suit in which an attachment 
has been or may be sued out and levied upon his property, 
real and personal &ce, was first passed on the 11th day of Feb- 
ruary 1865, and is entitled “An act to amend, and re-en- 
act sees. 23, 27 and 28 of Chap. 151, and sec. 13 of 
Chap, 170 of the Code of Virginia.” So much of said 
act embraced in the first section thereof as amends the 
27th sec. of the Code of Virginia, prescribes and requires 
affidavits, therein specified, to be taken by the petitioner 
and to be filed with his petition, among which is the affi- 
davit commonly known and called “the suitors test 
oath.” The same affidavits are prescribed and required 
in similar cases by the 27th sec. of Chap. 106 of the 
Code of this state, which took effect on the Ist day of 
April 1869. On the third day of March 1870, the Leg- 
islature of this state passed an act, entitled “An act 
amending the act, entitled ‘an act establishing a Code 
of Laws for this state, in relation to proceedings for a re- 
hearing after judgment or decree.’” The first section of this 
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act, re-enacts sec. 26 of Chap. 106 of the Code of this State 
and is in these words viz“26. Ifadefendant, against whom, 
on publication, a judgment or decree has been or shall 
hereafter be rendered, in an action or suit in which an 
attachment has or may be sued out and levied as provi- 
ded in this chapter, or his personal representative, shall 
return to or appear openly in this State, he may, within 
one year after acopy of such judgment or decree has 
been or shall be served upon him, at the instance of the 
plaintiff, or within five years from the date of such judg- 
ment or decree, if he be not so served, petition the cir- 
cuit court of the county in which such judgment or de- 
cree was rendered, to have the action or suit and pro- 
ceedings therein reheard. And if any such defendent, 
or his personal representative, has heretofore appeared as 
aforesaid, and filed or tendered his petition for such re- 
hearing as aforesaid, in any such action or suit within 
the time prescribed by law, and such application or pe- 
tition be pending and undetermined in the circuit court 
at the time of the passage of this act, a rehearing in 
such action shall and may be had as provided in section 
30 of this chapter.” This section as re-enacted is sub- 
stantially the same as the section was in the Code of 
Virginia, with the exception of the last clause thereof. 
This section does not direct what averments or state- 
ments the petition shall contain, and it requires no affi- 
davit of any kind. The undertaking for the appeal in 
this cause to this Court, was filed with the clerk of the 
Circuit Court aforesaid on the 22nd day of February 
1870, and the requisite notice to the Appellee of the fil- 
ing of the undertaking was issued on the same day, and 
served on the Appellee on the 7th day of March 1870. 
On the 1st day of March 1871, the Legislature passed an 
act entitled “An act amending and re-enacting section 
one of chapter one hundred and nine of the Acts of 
1870,” which is the act last above referred to. The 
The act of 1870 as amended by the act of 1871, is sub- 


‘stantially the same as the first section of the act of 1870, 
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except the last clause thereof which is as follows, viz: “And 
if any such defendant, or his personal representative, has 
heretofore appeared, as aforesaid, and filed or tendered his 
petition, forsuch re-hearing as aforesaid, in any such action 
or suit, within the time required by law, and such applica- 
tion or petition be pending and undetermined in the cir- 
cuit court or Supreme Court of Appeals of this State, at the 
time of the passage of this Act, a re-hearing in such action 
or suit shall and may be had as provided in section thirty 
of this chapter.” The appeal to this Court, in this 
cause, was taken long before the passage of this act, and 
was pending here, and undetermined at the time of the 
passage of the act, and from thence to the present. After 
full reflection and consideration, we are of opinion that 
so much of the said act, passed by the Legislature on the 
11th day of February 1865, as prescribes and requires 
the affidavit to be taken and filed by the petitioner, or 
his personal representatives, with his petition, which is 
commonly known and called “the suitor’s test oath,” is 
contrary to, and in violation of the Constitution of the 
United States, and was therefore at and from its passage 
null and void. We entertain this opinion because 
of a full and firm conviction that so much of said act 
as prescribes said affidavit or test oath, comes fully with- 
in the principles adjudicated by the Supreme Court of 
the U. S. in the cases of Cummins vs. The State of 
Missouri, and Ex parte Garland, reported in 4th Wallace 
Reports. That our convictions in this respect are well 
founded, and right, is fully and clearly established by 
the brief opinion of the Supreme Court of the U. S. re- 
cently delivered in the case of Peerce and Williams against 
Carskadon, recently determined upon a writ of error to 
the decision of the Supreme Court of Appeals of this 
State made in 1870, and in which case the only question 
involved and to be decided by the Supreme Court of the 
U.S., was whetherso much of the act as prescribed and 
required said test oath to be taken was contrary to and 
in violation of the Constitution of the U.S. In this last 
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case Judge Field who delivered the opinion of the Su- 
preme Court of the U.S. reversing the decision of the 
Supreme Court of Appeals of this State, says: “This 
case is covered in. every particular by the decisions 
of this Court in Cummins vs. The State of Missouri, 
and Ex parte Garland, reported in 4th Wallace.”— 
We in the Peerce, Williams and Carskadon case at 
this term, in obedience to the mandate of the Su- 
preme Court of the U. S., reversed the judgment of 
the Supreme Court of Appeals of this State rendered 
in 1870, and also reversed the judgment of the Court 
below in refusing to receive a similar petition for a re- 
hearing in a similar case. We think the petition ten- 
derd is sufficient. 

For these reasons the judgment of the Circuit Court, 
refusing to permit the said petition for a re-hearing of 
said action to be filed, must be reversed, and the Appel- 
lants recover against the Appellee, Thomas Kyle, their 
costs here expended. 

And this Court proceeding to give such judgment as 
the Court below ought to have given, the cause must be 
remanded to the Cireuit Court of Cabell county, with 
directions to it, to allow and permit the said petition for 
a re-hearing of said cause to be filed, and to grant the 
re-hearing prayed for, unless legal and sufficient reason 
other than any now appearing by the record, be shown 
why the prayer of the petition should not be granted 
and further to proeeed in the same as justice requires and 
the law directs. 


HaymMonp, President, and HorrmMan and PAavtt. 
Judges, concurin the foregoing opinion. 
Judge Moore absent ; he was counsel below. 
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CAROLINE Boner, Wu. J. BonER, Coamp THORNHILL 
AND HANNAH THORNHILL PLAINTIFFS, against 
Winuram Biaas, ADwWR OF Wm. BONER DEC’D. 
MartHa C. Boner, Jonn A. Boner, S. G. BONER, 
S. S. Boner, J. N. Boner, ELLEN J. BONER AND 
SarAu A, BONER DEFENDANTS. 


Decided July 12th, 1873. 


SYLLABUS. 


A sale of slaves having been made by a commissioner of the court, 
but no report of said sale made and returned to the court until 
after a period of between four and five years thereafter, during 
which period the papers in the cause are absent from the clerk's 
office, precluding the purchasers from knowing what was done, 
or what it was proposed to do in the cause, and the order direct- 
ing the sale not authorizing the delivery of the slaves to the pur- 
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chasers, it was error to make an order confirming said sale, with- 
out notice to the purchasers. 


The appeal in this cause was taken by G. D. Camden, 
L. H. Somers and Sarah E. Adams, who were purchas- 
ers of slaves at a judicial sale decreed in the cause. 


The facts are stated in the opinion of the Court. 


Camden for Appellants. 


Brown and Woods for Appellees. 
PAULL Judge. 


In April 1860, the Plaintiffs filed their bill against the 
Defendants for the partition of slaves of which they 
were the joint owners; the Court finding from the re- 
port of a commissioner that partition of the slaves in 
kind could not be made among the claimants, directed 
a sale, and appointed a commissioner to make the same. 
In pursuance of this order he sold the slaves, eleven in 
number, on the 7th day of January 1861, to different 
purchasers, taking from them single bills, with sufficient 
sureties, payable in one, two and three years after date, 
pursuant to the provisions of the decree. No report of this 
sale was made or filed in Court until September 1865, 
and no action was taken thereon until the May term 
1866, more than five years after the sale was made. At 
this last term a decree was entered confirming the sale, 
and appointing another commissioner in the place of the 
former, who had removed from this State, and directing 
him to withdraw the bonds of the several purchasers, 
and collect the amounts, and after paying certain costs 
therein specified, to pay the residue of the money into 
Court to abide its further order. In this condition of | 
the cause, at the September term of the Court 1867, 
four of the purchasers at said sale, Gideon D. Camden, 
Samuel M. Sommers, William L. Corley and Sarah E. 
Adams obtained leave of the Court to file their joint 
partition for a re-hearing of said cause, and said _peti- 
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tion is remanded to rules for further proceedings to be 
had thereon. 

The petition admits the sale, and that they severally 
became purchasers at the same, and executed their bonds 
with personal sureties, as stated in the report and de- 
eree aforesaid. But the petitioners allege that the pa- 
pers in said cause, as well as the report of sale, made by 
the commissioner aforesaid, were not in the clerk’s office 
of the said Court, or within the reach of your petition- 
ers, from the time of said sale until the September term 
1865 of said Court, and that therefore they could not know 
what proceedings were had or were proposed to be had 
in said cause. The petition then proceeds to set forth 
sundry matters why the said sale should not be confirm- 
ed ; that the title to the same was not vested in said pe- 
titioners previous to the confirmation; and that when 
the sales were confirmed, all right and property in the 
same had been destroyed by acts of the General Govy- 
ernment, and of the State of West Virginia. 

I believe all the parties to the original suit were 
made parties to this petition; two of them, to-wit, 
John A. Boner and Caroline Boner file their separate 
answers to said petition, alleging among other things, 
that petitioners took and kept possession of said slaves 
from the time of their purchase, and that they either 
sold or had the use and benefit of the slaves from that 
time, and that said slaves have never been from the 
time of said sale in the possession of their former own- 
ers, who never exercised subsequently any ownership 
over them. These answers are accompanied with affida- 
vits of their truth. No replications were filed to the 
same, or any proofs taken. At the November term of 
the Court 1869, the case was heard on the petition, the 
answers thereto and the record of former proceedings; 
and the petition was dismissed by the Court ; and from 
this order of dismission an appeal is taken to this Court. 

Are these parties appellant, these petitioners, properly 
in Court, seems to be the first question arising upon the 
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record? They are not parties in the original case, and 
had no interest in the subject matter of the suit. They 
became purchasers merely ata judicial sale of certain 
slaves in January 1861, while a final decree was enter- 
ed as between the original parties in May 1867: the 
decree confirming the sale, and directing the collection 
of the bonds given by the petitioners for the purchase 
money of the slaves, was made in May, 1866. Under 
these circumstances, these parties file their petition in 
the Circuit Court, praying for a re-hearing of said cause ; 
this is not a bill of review ; these parties had no inter- 
est in the subject matter of the suit, and have no reason 
to ask for the correction of any errors, ifsuch there were, 
as between the original parties, nor does the petition 
point out any error upon the face of the record ; it has 
none of the attributes of a bill of review, and as such 
the proceeding cannot be entertained. It is maintained, 
however, that these parties should be allowed to come 
in under the 5th section of Chap. 181 of the Code of 
Virginia, and ask the Court, on motion, to reverse the 
order confirming the sale aforesaid, by which their inter- 
ests were affected. This course may be taken by a party 
where there has been a judgment by default, ora decree 
on a bill taken for confessed. By virtue of their pur- 
chase at the judicial sale, they acquired a relation to the 
‘vause ; became subject to the orders of the Court for the 
judgment of the purchase money; to a rule to show 
cause against it, and to an attachment for a failure to 
make payment, if the rule is made absolute. These lia- 
bilities entitle them to be heard, if they can properly 
get before the Court. We find the decree confirming 
the sale was made without notice to them, and perhaps 
under ordinary circumstances, the purchaser not appear- 
ing to show cause against it, notice to him is unnecessa- 
fey. But in the present case, the record discloses the 
tact that no report of sale was made for a period of be- 
ween four and five years after the sale was made. Du- 
ring all that time the Plaintiffs had taken no steps, so 
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far as appears from the record, to have the report re- juxe Term. 
turned, and the sale perfected. This was extraordinary “Boneret als. 
delay on their part, while the petition affirms that du- Site 
ring all that period the papers in said cause were not in 
the clerk’s office, or within the reach of said petitioners, 
and that they had no information in regard to the re- 
port, or the proceedings, or what it was proposed to do : 
in said cause. The petition then proceeds to set forth 
such matters, as im the estimation of the petitioners, 
furnish just reasons why said sale should not have been 
confirmed, and alleging that the title to said slaves was 
not in them, as purchasers, previous to the confirma- 
tion. It seems moreover that the decree directing the 
sale did not direct or authorize the delivery of the slaves 
to the purchasers. 
Under these circumstances, this long delay on the part 
of the Plaintiffs in maturing the cause, and the facts 
alleged in the petition by way of excuse on the part of 
the petitioners for their not sooner appearing, and 
which facts would be known to the Court, we think it 
was error tc have confirmed the sale without notice to 
the purchasers. No authority has been cited to us on 
this point, but we think this course but just and reason- 
able under the circumstances, and that these parties 
should now be let in to make such defence, as may seem 
lawful and proper. 
In the case of Erwin vs. Vint 6 Munf. 267, it was 
held, that a final decree by default may be set aside at a 
subsequent term, for good cause shewn, in cases where 
relief cannot be given by bill of review, or bill to im- 
peach the decree for fraud in obtaining it. In that case 
an original bill was filed to set aside the decree, alleg- 
ing that at one time the party was prevented by mistake 
as to"the day of the session of court, and at another by 
a serious accident to his person, from attending the 
Court, and filing his answer, and making defence. This 
bill and accompanying affidavits were used however in 
support of a motion made in the original cause for setting 
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aside the decree, and allowing the party to make a prop- 


“Poneretas er defence on the merits; and the Court of Appeals held 
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that they were sufficient ; for it is obvious if a party, 
having shown good cause for his default, cannot obtain 
relief in this way, there must be a failure of justice in 
that particular case. The action of the Court there 
would seem to justify similar action in the case under 
consideration. The petition in this case is not verified 
by affidavit, but no objection is made by the Defendants 
thereto on that account, two of them having appeared 
and filed answers. Without determining any questions 
arising upon the petition, or the answers thereto, or any 
of the proceedings therewith connected, or on the ap- 
plicability of Chap. 181 of the Code, the decree or 
order complained of, made on the 11th day of Novem- 
ber 1869, is reversed, with costs to the Appellants, and 
the order confirming said sale, made on the 17th day of 
May 1866, is set aside, and the cause remanded, with 
leave to the parties to shew cause, if any they can, why 
said sale should not be confirmed, and for further pro- 
ceedings: taking proofs, if the parties desire, as to the 
delivery of the slaves to the purchasers, at the time of 
the sale, or subsequent thereto, or any other matters. 


HaymonpD, President, and Moore, Judge, concur in 
the foregoing opinion. 
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PEERCE ET AL VS. CARSKADON. 


JAMES CARSKADON, PLAINTIF IN THE ACTION AND 
DEFENDANT IN ERROR, against JouN T. PEERCE 
AND CHARLES WILLIAMS DEFENDANTS IN THE 
ACTION AND PLAINTIFFS IN ERROR. 


Decided July 12th, 1873. 


SYLLABUS. 


1. In a suit at law, in which an attachment had been sued out against 
the property of the defendants, and levied, and judgment had 
therein against the defendant on publication, the defendants ap- 
peared in the court, in which the judgment was rendered, within 
five years from the rendition of the judgment, and offered to file 
their petition in the case, asking for a re-hearing of the same with- 
out accompanying the petition with the affidavit prescribed in 
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such case by the Act of the Legislature passed on the 11th day of 
March 1865, which affidavit, so prescribed, is commonly known, 
and called “the suitors test oath.” The court below refused to re- 
ceive the petition, on the ground that the same was not accom- 
panied with said affidavit and the supreme court of appeals of this 
state affirmed the judgment of the court below in refusing to re- 
ceive the petition. Held by the Supreme Court ef the United 
States, upon a writ of error, thatso much of said act of the Legis- 
lature as prescribes and requires said affidavit, is contrary to the 
Constitution of the United States, and is therefore null and void; 
and that the judgment of the Supreme Court of Appeals of the 
State of West Virginia in affirming the judgment ofthe court be- 
low, was erroneous and must be reversed. 


2. The mandate of the Supreme Court of the United States reversing 


the judgment of the Supreme Court of Appeals of this State for 
the cause aforesaid, being presented to the Supreme Court of Ap- 
peals of this State, and asked to be entered of record, and the Su- 
preme Court of Appeals of this State asked to reverse its judgment 
in the case and to conform its judgment to the judgment of the Su- 
preme Court of the United States. HE.p. 


That it is the duty of the Supreme Court of Appeals of this State to 


cause the mandate from the Supreme Court of the United States 
in said case, to be entered of record, and to reverse its judgment, 
and conform the same to the judgment of the Supreme Court of 
the United States. 


That in such case, it is proper for this Court to render judgment in 


favor of the appellants, here against the appellees for the amount 
of costs recovered by them against the appellee in the Supreme 
Court of the United States, (the said costs to be paid but once by 
the appellee, and also for their costs expended in this court, and 
also to reverse the judgment of the court below, and remand the 
cause to the court last named, with directions to receivethe said 
petition for a re-hearing of the case without the said affidavit, and 
to grant the re-hearing prayed for in the petition withoutfaffidavit, 
unless legal, and sufficient reason other than the want of such affi- 
davit be shown, why the prayer of the petition should not be 
granted, and further to proceed in the same as justice requires, 
and the law directs. 


Boggess for Plaintiffs in error. 


Staunton, Allison and Brown for Defendant in error. 
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In this case, Carskadon brought an action of trespass 
in the Circuit Court of the county of Preston against 
Peerce and Williams, and sued out an attachment there- 
in against the property of the Defendants. Judgment 
was taken against the Defendants on publication. After- 
wards, and within five years from the date of the judgment, 
Peerce and Williams appeared in the Court, and offered 
to file their petition for a re-hearing of the cause, which 
the Court refused, on the ground that the petition- 
ers had failed to take and file with their peti- 
tion the oath prescribed in such case, known as “the 
suitors test oath;” and the petition was not received. 
From this proceeding of the Circuit Court, an appeal was 
taken by Peerce and Williams; and the Supreme Court 
of Appeals of this State, at the January Term 1870 
thereof, affirmed the judgment of the Circuit Court, and 
rendered judgment against Peerce and Williams for costs 
&e. The right of Peerce and Williams to file said peti- 
tion for a re-hearing involved directly the question, 
whether 'so much of the act of the Legislature of this 
State, of the 11th of March 1865, prescribing and requir- 
ing the oath known and called “the suitors test oath” to 
be taken by the petitioners in such case, was contrary to the 
Constitution of the United States, and therefore void. 
The decision of the Supreme Court of Appeals of this 
State, was duly taken to the Supreme Court of the Uni- 
ted States for review, by writ of error; and the Supreme 
Court of the United States upon due consideration re- 
versed the judgment of the Supreme Court of Appeals 
of this State, because, in the language of Judge Field 
who delivered the opinion of the Court, “This case is 
covered in every particular by the decision of this Court 
in Cummins ts. the State of Missouri, and Ex parte Gar- 
land, reported in 4 Wallace.” We understand from this, 
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that the Supreme Court of the United States reversed the 


Poorestar judgment because so much of the act of 11th of March 
Carskadon, 1865, as prescribes what is called and known as “the sui- 


tors test oath” is contrary to, and against the provisions of 
the Constitution of the United States, and is void, and 
that by reason thereof, it was error in the Supreme Court 
of Appeals of this State to confirm the judgment of the 
Circuit Court of Preston county, by its judgment rendered 
on the 3rd day of March 1870. The mandate of the 
Supreme Court of the United States is now before us, 
and we are asked by Peerce and Williams, by their coun- 
sel, to comply with said mandate. We concur entirely 
in the correctness of the determination and decision of 
the Supreme Court of the United States aforesaid. The 
mandate of the Supreme Court of the United States 
must therefore be entered of record in thisCourt, and the 
judgment of the Supreme Court of Appeals of this State, 
of the 3rd day of March 1870, affirming the judgment of 
the said Circuit Court, must be reversed, and Peerce and 
Williams recover here against Carskadon their costs in- 
curred in the prosecution of their writ of error in the 
Supreme Court of the’ United States, amounting to $80,- 
38, as appears to us by said mandate, (said costs to be 
collected but once from Carskadon.) The judgment of 
the Circuit Court of Preston county rendered in the cause 
must also be reversed, and Peerce and Williams recover 
judgment against Carskadon for their costs expended in 
this Court. And this Court proceeding to render such 
judgment as the Court below ought to have given, the 
cause must be remanded to the Circuit Court of Preston 
county with directions to receive the said petition of 
Peerce and Williams, for a re-hearing of the case, without 
the said test oath, and to grant the re-hearing prayed for 
without such affidavit, unless legal and sufficient reason 
other than the want of such oath or affidavit be shown 
why the prayer of the petition should not be granted ; 
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and the law directs. ——— 

Vv. 
Carskadon. 


HorrMAN, PAULL and Moors, Judges, concur in the 
foregoing opinion. 
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Po Beaty vs. Batt. & Onto R. R. Co. 


JEREMIAH BEATY, PLAINTIFF IN THE ACTION AND 
DEFENDANT IN ERROR, against THE BALTIMORE 
AND OHIO RAILROAD CoMPANY, DEFENDANT IN 
THE ACTION AND PLAINTIFF IN ERROR. 


Decided July 12th, 1873. 


SyLLABUS. 


1. Inan action of trespass on the case for wrongfully and injuriously 
building an embankment on defendant’s own land, so as to cause 
an obstruction and reflow of water on plaintiff's land, it is not er- 
ror to refuse introduction of testimony on the part of the defen- 
dant, thatthe drain constructed by the defendant, to carry the 
water from the land of the plaintiff, was such a drain as is usual 
and customary to be constructed at such embankments on rail- 
roads generally, and have been found sufficient for the purposes of 
carrying off the water at like places, 

2. In such an action, it is not error to refuse to instruct the jury, if 
they believe from the evidence that H. at a certain date, by deed le- 
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gally admitted to record conveyed to the defendant so much of 





his land as was necessary for the epee of its railroad, as men- 
tioned in said deed, and afterwards conveyed another part of his 
land to the vendor of the plainti that the plaintitt holds said 


land subject to the rights of the defendant, under said deed, and 
has n 





tu instruct the jury, if they 





the owner at a certain 
ve tract of land embracing the la nd claime “dl by the 
plaintiff, and at that date conveyed to the defendant by deed prop- 


date, of 








ed, so much of said-land as was nee- 


rough the land then owned by H., that the defen- 
y constructed its railroad through and 
1e, and that at a subsequent date, the said H. and 

i al tract, who 
part so last 
1d mentioned 
herein claim- 
endant’s road, 
conveyed in 
rec ver. 


thejurv, that 


+ 


certall date 


} : ° 
hejury, and 


being the same deed referre in the foregoing instructions, 
eranted defendant so much of its land 


1 to, as Was necessary for the defen- 
ilroad upon, and all incidental 
tages to the residue of said H’s land, occasioned by the 





disa iva 





construction of the defendant 


if the same was properly 
constructed. 


In such an action, it is not error to refuse to instruct the jury as fol- 
lows: “If the jury believe from the evidence, that the defendant 
legally and lawfully — the right to construct its railroad on 
the lands of H., the vendor of the plaintiff, as to the land mention- 
ed in his declaration, before he acquired title thereto, and that at 
the time the defendant acquired the right so to construct its rail- 
road from said i. he was the owner of the land now claimed by 
the plaintiff, and referred to in his declaration in this case, and it 
was a part of H’s original tract, and the defendant did make and 
construct its railroad on said land so acquired by them, the jury 
must regard the defendant's railroad legally and properly con~ 

ructed and made, unless by proof the contrary is shown,” 
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6. In such an action, it is error to instruct the jury as follows: that the 
foregoing deed from H. and wife to the defendant, bearing date as 
aforesaid, and recorded as aforesaid, only conveyed to it a strip of 
said H’s land sixty feet wide, and extending to the outer limits of 
his land, with so much in addition as was necessary for the slopes 
of embankments and cuts, and did mot convey or release any inci- 
dental disadvantages to the residue of said H’s land, occasioned 
by the construction and making of the defendant’s railroad. 


7. An instruction given by the court, which upon the statement of the 
evidence given by the party excepting, could not be injurious to 
him, is no ground for reversing the judgment. 


The case is stated in the opinion of the Court. 
Lee for Plaintiff in error. 
Morrow for Defendant in error. 


PAULL, Judge. 


The Plaintiff in the Court below brought an action of 
trespass against the Company in the year 1865, for damage 
done to his land in the county of Marion, by the works 
of the Company. 

The Defendant demurred generally to the declaration 
and filed the pleaof not guilty. The demurrer was over- 
ruled, and a trial was had upon the issue, and verdict and 
judgment rendered for the Plaintiff. A deed was produced 
by the Plaintiff showing his ownership of the land, and evi- 
dence was introduced tending to show that the damage com- 
plained of resulted from the construction of an embank- 
ment by the Defendant, which occasioned a reflow of 
water in large quantities on the Plaintiff’s land, and that 
no sufficient drain had been made, or was then in exist- 
ence for carrying away the water. The complaint is in 
substance of either a defective construction of the De- 
fendant’s works, or a failure to keep them in proper con- 
dition and repair, so as to prevent injury to the adjoin- 
ing lands. The Defendant introduced a deed showing 
its ownership of the land on which its road was con- 
structed, and also other deeds showing that the title of 
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the Plaintiff to his land was derived from the same quar- 
ter with that of the Defendant, but some three or four 


. years afterwards, and was part of the same original tract. 


Defendant then sought to introduce evidence tending to 
show that the drain, called a French drain, had answered 
its purpose for a year or two, and failed to answer the 
purpose but partially before the Plaintiff acquired the 
land ; and that this drain was such as is usual and custo- 
mary to be constructed at such embankments on rail- 
roads generally, and had been found sufficient for the 
purpose ; and that Defendant had constructed its rail- 
road and embankment in a proper manner; which evi- 
dence as to the usage of the Company in its method of 
construction, was, on motion of the Plaintiff, not permit- 
ted by the Court to go to the jury: and to this ruling of 
the Court the Defendant excepted. The deed to the 
Company conveys a parcel of land in fee simple without 
any conditions ; described as extending thirty feet on 
either side of the centre line of the railroad, and thirty 
feet therefrom, as located for construction, together with 
as much land in addition as may be requisite for the 
slopes of cuttings andembankments. Although no pur- 
pose is expressed in the deed, the Company acquired this 
land, it may be well inferred, for the purpose of con-. 
structing its road upon it. As before intimated it is 
merely a fee simple deed, and the language employed in 
it, is simply descriptive of the land, or its boundaries. 
It is most manifest therefore that the Company has 
acquired no other rights against the grantor, as to the 
residue of his land, or as against any subsequent purcha- 
ser from him, other than such as attach to the ownership 
of property, or of real estate generally, and by whoso- 
ever owned, and subject to the principle, “Sic utere tuo, 
ut alienum non laedas,” as applicable to the relations of 
individuals and companies, and indicating and fixing 
their responsibilities. 

The obligation rested upon the Company to construct 
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its road or works in a lawful and proper manner, and to 
operate and use them in such reasonable and prudent 
manner as to inflict no direct or positive, and certainly 
no unnecessary damage upon the property or lands of 
neighboring proprietors. Iam not aware of any statu- 
tary provisions that impose special liabilities upon this 
Company, such as are found in the statute law of England, 
and perhaps, of some of these states; a liability, for 
instance, to what are known as that class of incidental 
damages which come under the head of “damnum 
absque injuria.” This distinction is too well known and 
established to need any illustration here. The action in 
the present case is for an injury resulting from the con- 
struction of an embankment, and from the failure to 
construct, or to keep in repair, a sufficient drain to carry 
off the water, and prevent its reflow over the Plaintiffs 
land. In the case of Whitcomb vs. Vermont Central Rail- 
road Company, 25 Vermont R. 49, the court says: This 
liability is for an omission of duty in building their road, 
and is a virtual tort. Upon this ground it seems to the 
Court, that the plaintiff Whitcomb wasentitled to reco ver 
his full damage. These damages are occasioned by the 
want ofa sufficient sluice or culvert which it was the duty 
of the Defendants to build, and of this they seem to have 
been aware, as they built one of wood which failed; 
In the case under consideration, the Company had_ built 
a drain, which it appears from their own testimony had 
become insufficient. Again the Court says: “We think 
therefore the Plaintiff is entitled to have such damages 
of Defendants as he has sustained by reason of their not 
building such a culvert, as would be ordinarily needful in 
that place,such as prudent men under the circumstances, 
would have been likely to build.” To the same effect is 
Broughton vs. Carter, 18 Johns R. 404, which seems to 
require that such public companies should not needlessly 
injure the adjoining proprietors, by turning the water 
upon them in such a manner, and at such points, as mate- 
rially to injure them. Also the case of Hooker vs. New 
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Haven and Northampton Company 14 Conn. 146, goes 
upon this ground, and extends the right of action to the 
land owners below the works, no part of whose land is 
taken, but which is materially injured by the defective 
manner in which the public works are constructed. 

To provide proper means for carrying off the water at 
this particular place, seems therefore to have been the 
duty of the Company ; and to give evidence of what was 
the usage of the Company under like circumstances in 
other places, with any view of shewing the sufficiency 
of the means employed here, does not seem relevant or 
proper, and its introduction I think was rightly refused 
by the Court. 

As before stated, the general demurrer in this case 
was overruled ; and it is not maintained in this Court, 
that there is error in this respect, and none being per- 
ceived, the judgment of the Court below in this respect 
is affirmed. 

Four instructions are asked by the Defendant; the 
first recites, in substance, that if the jury believe that 
the parties acquired their titles in the order of time 
thereinbefore stated, and that the same are derived from 
the same grantor, that then the Plaintiff holds his land 
subject to the rights of the Defendant under its deed. If 
the instruction stopped here, there might be no objec- 
tion to it in itself considered ; but when it immediate- 
ly adds, “and has no right to recover in this suit,” the 
instruction is erroneous, the latter part being a non-se- 
quiter to the former, and is no just or legal consequence 
from the premises. 

The second instruction is the same with the first, with 
the addition, that if the jury believe the company legal- 
ly and properly constructed its railroad upon the land 
which it acquired, that then the Plaintiff had no right 
to recover. This instruction, in that form, was adopted 
to mislead the jury, as they might well suppose, that 
to provide sufficient means for carrying off the 
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water, was no part of the company’s legal obligation, 
whereas this principle was the one directly involved in 
this controversy. I think the instruction was rightly 
refused. 

The third instruction recites, “that the grantor’s deed 
to the company not only conveyed necessary Jand to the 
Defendant, on which to construct its road, but all inei- 
dental disadvantages to the residue of said grantor’s 
land occasioned by the construction of the road, if the 
same was properly constructed.” This instruction is 
not literally true, as there is no language in the deed re- 
ferring to such a grant or release, or to the proper con- 
struction of the road. Morever, a railroad may be prop- 
erly constructed for its own purposes, but not so con- 
structed as to prevent injury to the land of a neighbor- 
ing proprietor ; and the concluding words of the in- 
struction are liable to the same criticism made upon the 
second instruction. ‘This instruction therefore was prop- 
erly refused for the same reason. 

The fourth instruction recites, that the Plaintiff havy- 
ing acquired title to a part of the same tract of land as 
that conveyed to the company, but at a subsequent date, 
and the Defendant having construeted its road on the 
land so conveyed, the jury must regard the road legally 
and properly constructed and made, unless by proof the 
contrary is shewn. 

This instruction would seem to advise the jury that 
the Plaintift must prove his case, or maintain the issue 
on his part by competent proof; but the instruction is 
liable to the same objection made to the second, and 
which was expressed in these words, to-wit: “This in- 
struction, in that form, was adopted to mislead the jury, 
as they might well suppose, that to provide sufficient 
means for carrying off the water was no partof the,com- 
pany’s legal obligation, whereas this principle was direct- 
ly involved in this controversy.” 

The fifth instruction recites, that the deed to the De- 
fendant on which its road was constructed did not con- 
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whose instance this instruction was given; I suppose 
however at the instance of the Plaintiff; but this is not 
material. While this instruction is literally true, it is 
not strictly true as to the legal effect ot the deed: it is 
too broad in its terms, and caleulated in some cases to 
mislead the jury. As before stated, there is a class of 
incidental damages, which are embraced under the name 
of “damnum absque injuria,” which the instruction would 
seem to include; but for which no action can be main- 
tained. Notwithstanding the said deed of Hawkins to 
the Defendant, it was the duty of the Defendant to so 
construct and operate its road, upon the land so convey- 
ed, in such reasonable and prudent manner as to inflict 
no direct or positive or unnecessary damage upon any 
portion of the adjacent lands of the said Hawkins, or 
of the Plaintiif, not conveyed to the Defendant by said 
deed ; and if in the construction of the embankment for 
its road, on the land conveyed to it in the declaration men- 
tioned, it became, or was necessary, in order to prevent 
the obstruction and reflow upon the Plaintiff’s land of 
the water running through or from said land, to provide 
a sufficiently permanent and prudently constructed way 
or means through said embankment, or otherwise, to pre- 
vent such water from being obstructed and from reflow- 
ing upon the Plaintiff’s land, so as to injure the same; 
and if the Defendant in the construction thereof failed 
to do its duty in this respect, it was guilty of a virtual 
tort, as against the Plaintiff, and he is entitled to recover 
his full damages therefor in this action, up to the time 
of its commencement. But does the giving of this in- 
struction though regarded as erroneous, furnish sufficient 
ground for reversing the judgment? In Colvin vs. 
Menefee, 11 Gratt 87, it is held, that an instruction 
given by the Court which, npon the statement of the evi- 
dence given by the party excepting, could not be injuri- 
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ous to him, is no ground for reversing the judgment. 
The bills of exception here do not purport to set out all 
the evidence in the cause; but the Court said in that 
case that it is not necessary for a party excepting to in- 
structions to &$tate any facts except such as are necessary 
to present the precise point ruled against him, and ex- 
cepted to; and that it thence follows that the action of 
the appellate court is properly restricted to the consider- 
ation of the question of law so raised by the facts, and 
alleged, by the party excepting, to have been erroneously 
decided against him in the Court below. Still it is 
true that a party excepting must exhibit facts disclosing 
an error material to the issue, and operating to his preju- 
dice, and shewing how he had probably sustained injury 
thereby. In the present case, it appears from the declar- 
ation, and the evidence in the bill of exceptions, that 
there was no other question of incidental damages before 
the jury, other than that arising from the failure of the 
Defendant to provide, and keep in proper condition, 
some sufficient ways and means to prevent damage to the 
Plaintiff’s land from the obstruction and reflow of the 
water. For this failure or omission of duty the Defend- 
ant is liable, notwithstanding another class of damages, 
to which reference has been made, may have been re- 
leased, as the legal effect of the deed. It is not perceived, 
therefore, that the Plaintiff could have been injured by 
the instructions, as upon the evidence presented in his 
bill of exceptions, and the pleadings; in the cause, the 
Plaintiff still hada right to recover for that kind of dam- 
age brought to the notice of the jury, and for which this 
action could be maintained. 

With these views the judgment of the Circuit Court 
must be affirmed, with damages and costs to the Appellee. 


HaymonpD, President, Moore, and HorrMan, Judges, 
concur in the foregoing opinion. 
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» provisions of sec. 5 of Chap. 52 of the Code 


relate to the mere entry by a company, incorporated for the con- 


struction of a work of internal improvement, upon the lands of 


another person, to ex 
the improvement. 


amine, survey and lay out parts needed for 
Sut the sentence next to the last, as amended 


in the act of 1870, which provides that no company shall, under 
the chapter, invade the dwelling-house of any person, or any space 
within twenty feet thereof, without the consent of the owner, not 


only forbids such entry for experimental and preparatory purposes, 
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1873. but inhibits the acquisition of the land by judicial proceeding, upon 
' June Term. ae . . - 
payment of just compensation, without the consent of the owner 
The proviso which immediately follows the sentence first mentioned, that 
“this act’ shall not apply to any city or incorporated town, is con- 
strued as if, instead of the words “this act,’ the words “proceding 





sentence” were used. It excepts dwelling-houses and the space ad- 
joining them, in cities and incorporated towns, from the protection 
of the preceding provision, and leaves them, under the general 
law, subject to be taken upon payment of compensation, without 
the consent of the owner. 

The provision of sec. 5, that a company shall not invade the dwelling- 
house of any person, or space within twenty feet of it, applies to 
such house and space occupied either by the owner, in fee, or a 
tenant. 

The circuit courts have the highest general original jurisdiction exer- 
cised in the State. Having cognizance of a subject, they are in 
each case judges of facts that authorize or require their adjudica- 
tion and action, subject to the right of appeal to the Supreme 
Court of Appeals. When judgments and decrees have been pro- 
nounced or suffered by fraud, accident or mistake, upon a proper 
proceeding, they may be annulled. But in cases between parties 
who were properly before the court, or had legal notice and might 
have appeared and asserted and defended their rights, the facts 
necessary to warrant a judgmentare presumed to have been proved 
or admitted, and generally the judgment cannot be annulled or 
disregarded otherwise than as suggested. A proceeding not insti- 
tuted or prosecuted according to the common law, but authorized 
and regulated by statute, should not be subject to a different pre- 
sumption. 

Under the provisions of Chap. 42, of the Code, when a company in- 
corparated for the construction of an internal improvement, makes 
application to a circuit court to appoint commissioners to ascertain 
a just compensation to the owner of land proposed to be taken, 
the applicant must prove, or the owner must admit, or it must in 
some way appear to the court, that the applicant has a lawful right 
to take the land for the purpose stated in the application, and the 
court must decide that fact, before the appointment of freeholders, 
The right to take the land implies the consent of the owner, unless 
the land be in a city or incorporated town, when consent is not 
necessary. Consequently the consent, when requisite, must be 
proved or admitted or given in court, before or at the time when 
the court adjudicates the right to take the land and prcceeds to 
appoint commissioners. 

After the court has acted, when it appears by the record that a proper 
application in writing was made to the court, and notice given to 
the owner of the land, or he appeared, and it is recited that the 
court was of opinion that the applicant had lawful right to take 
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the land, and the court appointed freeholders, and, with the action 
of the parties themselves, organized the commissioners, this im- 
plies either the consent of the owner, or the location of the land 
in acity or incorporated town, one or the other of which facts is in- 
dispensible, though either is sufficient, to authorize the judgment 
as tothat primary fact. Though after the commissioners have 
been appointed, if it should appear on the record, or be within the 
recollection of the court, that there was no proof or admissions of 
either of these facts, or any others necessary to the judgment given 
and consequent action taken, or if the owner should show to the 
court that notwithstanding his employment of reasonable diligence 
he was, by fraud, accident or mistake, prevented from defending 
or excepting to the proceeding, and that the actual facts were not 
adduced, or that those presented to the court might have been 
overthrown or avoided, or didnot warrant the judgment, the court 
before which the case was pending should set aside the judgment 
and action; and if, under any such cirtumstances, it failed to do 
so, and the facts should by bill of exceptions or otherwise, appea 

in the record, the Court of Appeals would reverse the judgment. 
But when no such thing so appears, the Court of Appeals must 
presume that the judgment of the Circuit Court was proper, and 
accordingly affirm it. 

The commissioners are charged with no inquiry as to the consent of 
the owner, and nothing as to that fact can properly be presented 
to or considered by them. 

Except under special circumstance, when the report has been returned, 
if no good cause, relative to the action of the commissioners, be 
shown against it, and it be not erroneous or defective on its face, 
the court should confirm it. 

As the commissioners are composed of disinterested freeholders, care- 
fully selected, with an opportunity to each of the parties to reject 
such as may be objectionable; and such commissioners not only 
hear the evidence, but view the Jand, while the court does neither; 
it would require very strong evidence of inadequacy or excess in 
the appraised value of the land and damages, to inflence the court, 
for that cause alone, to set aside the report. 

Under the law, the court enters no other judgment than first to deter- 
mine the legal right to take the land, and, after the commissioners 
have acted, to confirm their report. From these judgments, with- 
out other sentence of condemnation, emenates the right of the ap- 
plicant, within twelve month from the date of the report, to pay 
the sum ascertained, and thereupon to become invested with the 
title to the land. 

The act for the incorporation of the town of Elizaville, and most of the 
acts for the incorporation of towns in this state, declare what shall 
be the corporate limits and boundaries of the town, and provide 
that the qualified votes resident therein, shall, at times specified 


June Term. 


399 


1873. 


l 


———————— 


oo es see ee 








400 


1873. 


June Term. 


SUPREME COURT OF APPEALS 


elect a mayor, recorder and councilmen, who when they have been 
elected and qualified, shall be a body politic and corporate; that 
they shall from a common council; and that all the powers of the 
corporation shall be exercised by them, or under their authority, 
except when otherwise provided. When the officers have been 
elected and qualified, the voters resident in the town become a body 
politic; but the town is not, in fact, incorporated before. 

Though the time fixed by the law, when the corporation might have 
been organized, has passed, yet, without evidence, it cannot be 
presumed that the voters elected the officers and that they were 
qualified. There should be some proof of organization or action, 
to sustain a right that rests on the existence of the corporation. 


The case is stated in the opinion of the Court. 


Mollohan and Nash, and Fitzhugh for Appellants. 


Laidley and Hogeman, and Miller and Quarrier for 
Appellee. 


HorrMan, Judge. 


According to their headings, Chap. 42 of the Code 
relates to “the taking of land, without the owner’s 
consent, for purposes of public utility,” and Chap. 52, 
to “corporations generally.” The main purpose of each, 
however, is to authorize companies incorporated for the 
construction and operation of internal improvements, to 
obtain property for their purposes, and regulate the 
acquisition. 

By an act passed since the act establishing the Code, 
sec. 5 of Chap. 52 has been amended and re-enacted. 
This section, as re-enacted, and the two other most im- 
portant sections of that chapter, now to be considered, 
are as follows: 

“5, Any company incorporated for a work of internal 
improvement may, by its officers, agents, or servants, 
enter upon any lands for the purpose of examining the 
same, and surveying and laying out such as may seem 
fit to any officer or agent authorized by it; provided, no 
injury be done to the owner or possessor of the land. 
But no company shall, under the authority of this section, 
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throw open fences or enclosures on any land, or con- 
struct its works through the same, or in any way injure 
the property of the owner or possessor, without his con- 
sent. Nor shall a company, under the provisions of this 
chapter, invade the dwelling-house of any person, or any 
space within twenty feet thereof, without the consent of 
the owner. And provided further, that this act shall not 
apply to any city or incorporated town.’ ” 

“7, Ifthe president and directors of a company in- 
corporated for a work of internal improvement cannot 
agree on the terms of purchase with those entitled to 
lands wanted for the purposes of the company, five dis- 
interested freeholders shall be appointed by the circuit 
court of the county in which such land, or the greater 
part thereof, shall lie (three of whom may act), for the 
purpose of ascertaining a just compensation for such 
land.” 

“8, When it is intended to apply for such appoint- 
ment, notice shall be given and commissioners appoint- 
ed, and the proceedings thereon shall be the like in all 
respects as are prescribed by chapter forty-two of this 
act.” 

The first, and most of the provisions of sec. 5 of Chap, 
52:relate to the mere entry by a company incorporated 
for the construction of an internal improvement, upon 
the lands of another person, to examine, survey and lay 
out parts needed for the contemplated improvement. 
According to the ordinary signification of language, and 
especially in connection with the subject of preliminary 
reconnoisance and delineation, the prohibition to “in- 
vade the dwelling-house, or the space within twenty feet 
of it without the consent of the owner,” would not be 
construed to prohibit a legal proceeding to condemn the 
land, and so to obtain the title, for public use, upon the 
payment of just compensation. But after the first sen- 
tence, which authorizes the experimental and preparato- 


ry observation and action, follows the provision that 
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prohibits a company, under the authority of “this sec- 
tion,” to throw open enclosures or construct works 
through land, or in any way to injure property, without 
the consent of the owner. And then follows the pro- 
vision in question, that no person, under the provisions 
of “this chapter,” shall invade a dwelling-house, or space 
within twenty feet thereof, without the consent of the 
owner. ‘The disuse of the words “this section” and em- 
ployment of the words “this chapter,” in the latter pro- 
vision, manifestly indicate that the inhibition to invade 
a dwelling house, or space adjoining, implies more than 
the mere denial of the privilege to enter and survey, in 
order to the regular acquisition and permanent enjoy- 
ment of the land. And, certainly, there is no good rea- 
son to withhold the liberty to examine and demarkate, 
and at the same time to confer the privilege to procure 
condemnation, and finally appropriate and hold the land 
in fee. 

Chap. 52, however, does not itself contain provisions 
for acquiring land. Secs. 7 and 8 merely provide that 
when a company, incorporated for internal improve- 
ment, cannot agree with the owner of land wanted for 
its purposes, five disinterested freeholders shall be ap- 
pointed to ascertain a just compensation for the land; 
and that when it is intended to apply for such appoint- 
ment, notice shall be given and the proceedings shall be 
the like as are prescribed in Chap. 42. Chap. 52 fur- 
nishes no further provision on this subject. Chap. 42 
details the proceedings to acquire the land. In the Code 
of Virginia, most of the provisions of the two chapters 
were embodied in one. When, in the Code of West 
Virginia, the chapter was divided into two, and when 
sec. 5 of Chap. 52 was amended and re-enacted, the 
words “this chapter,” in that section, were not changed 
so as to conform to the division of the chapter. 


The proviso at the end of sec. 5, that “this act,” shall 
not extend to any city or incorporated town, is difficult 
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to interpret, and requires a modification of the language 
to make it reasonable in effect. 

The Constitution of Virginia of 1851, provided that a 
section of a law should not be amended by reference to 
its title, but should he re-enacted and published at 
length. The New Constitution of this State contains a 
similar provision. Since the adoption of the Constitu- 
tion of Virginia, just mentioned, generally, sections, 
when amended, have been re-enacted, with the intention 
that, as modified, they should be construed with refer- 
ence to the residue of the chapter of which they were 
parts, as if the sections, as amended, were embodied in 
the chapter in the place of the original sections. Not 
unfrequently the sections are enclosed in marks of quo- 
tation, the more strongly to indicate such intent. See. 
5 of Chap. 52 is thus re-enacted, and would be so con- 
sidered, but that such construction would make the pro- 
vision absurd. The Code is itself but one “act” of the 
Legislature. No part of it, less than the whole, is prop- 
erly designated as an “act.” So that if the proviso that 
“this act” shall not apply to any city or incorporated 
town, was construed as if it was embodied in the Code, 
the effect would be that no part of the Code would ap- 
ply to the inhabitants of any city or incorporated town. 
It cannot be supposed to have been the intention of the 
Legislature, in this way, to exclude the body of the 
statute law of the State from operation in municipalities. 
To avoid such a conclusion, the legislative intent ordi- 
narily indicated by this form of enactment, must be dis- 
carded. 

The proviso might, without very serious change of 
grammatical arrangement, be regarded, not as a part of the 
section re-enacted, but as an independent section follow- 
ing it, refering to the act by which the section was re- 
enacted. But such construction would still deny to a 
company incorporated for a work of internal improve- 
ment, the privilege of entering, surveying and laying 
out any land or lot, or part of a lot, in an incorporated 
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town, which such company might want for its purposes; 
while at the same time the law embodied in sees. 8 and 9 
of Chap. 52, and in Chap. 42, authorizes such company, 
without the consent of the owner, to obtain the title and 
absolutely appropriate the land. For such inconsistent 
legislation, there is no sufficient or plausible reason. 

The object of the proviso at the end of sec. 5 is not,as 
suggested in argument, to allow cities and towns to 
construct internal iniprovements. The section relates to 
companies incorporated for the construction of such 
works, conferring on them certain privileges, and denying 
to them others. Cities and towns are not companies in- 
corporated for that purpose. Express exclusion of these 
from provisions applicable only to such companies, would 
be idle. A city or town may, by legislative authority, 
construct an internal improvement. But then it is not 
called a company. Besides, public policy on this sub- 
ject points to an entirely different interpretation. 

In the Code, as it was enacted in 1868, and took effect 
in 1869, the last sentence of the section wasthis: ‘Nor 
shall a company, under any provision of this Chapter, 
invade the dwelling-house of any person, or any space 
within sixty feet thereof, without the consent of the 
owner.” In the act of 1870, to amend the section, the 
only modification made, was to change “sixty feet” to 
“twenty feet,” and annex the sentence in question, thus: 
“And provided further that this act shall not apply to 
any city or incorporated town.” In this, the purpose of 
the Legislature was, unquestionably, to reduce the space 
about a dwelling-house in the country, protected by the 
provision, and to withdraw the protection entirely from 
dwelling-houses and lots in cities and incorporated towns. 
By changing the words “this act” to the words “the pre- 
ceding sentence”’—but by no less modification of the 
phraseology—can this or any other supposable legislative 
intent be expressed. 

In the country, ordinarily, there is ‘space enough for 
the construction of works of internal improvement, 
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without invading or acquiring the homesteads of the 
inhabitants. But, in cities and towns, often, the land 
necessary for such improvements, could not be obtained 
without the appropriation of dwellings or their immedi- 
ate environs. It is therefore indispensible to the general 
welfare, that these should be made subject to the public 
need. While, then, it may be impossible to attribute to 
this legislation a meaning that will harmonize with philol- 
ogy, and at the same time comportiwith common reason and 
public interest, it is beyond doubt that the intent and 
effect of this provision is to leave companies incorpora- 
ted for the construction of internal improvements at 
liberty, under other sections of Chap’s. 52and 42 of the 
Code, upon payment of just compensation, to acquire 
lands or lots wanted for their purposes, within the pre- 
cincts of cities or incorporated towns, without the con- 
sent of owners. 

The language of the provision that a company shall 
not invade the dwelling-house of any person, or space 
within twenty feet of it, without the consent of the 
owner, is general in its application to dwelling-houses and 
adjoining lands not located in cities or incorporated 
towns. There is no sufficient reason by construction, to 
restrict it so that it will apply only to dwelling-houses 
and lands oceupied by the owner himself, in fee, but not 
to such as are occupied by a tenant for any less estate. 
The provision must therefore be deemed sufficient to 
protect, not only the former, but as well the latter class 
of property. 

The provisions of Chap. 42 requiring most careful 
consideration in the pending inquiry, are as follows: 

‘2. In any case in which real estate may lawfully be 
taken for a purpose of public utility, application may be 
made to the cireuit court of the county in which the 
estate is situated, to appoint commissioners to ascertain 
a just compensation to the owners of the estate proposed 
to be taken.” 
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“5. The application must be in writing, describing 


Chea. & onio With reasonable certainty the real estate omen to be 
. Co. 
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taken, and stating, (so far as they are known to the ap- 
plicant,) the names of the owners of each parcel, and the 
nature; of their respective interests. * * * It must 
also state the purpose to which the said estate is intended 
to be appropriated ; * * *,” 

“6. Of such application, ten days notice shall be served 
on the said owners * * * and the notice may be 


_ given either before the application is presented or after- 


ween” * + % 

“10. * * * Upon its appearing that proper notice 
has been given, and that the case is one in which the 
applicant has lawful right to take private property for 
the purposes stated in the application, upon just compen- 
sation, five disinterested frecholders shall be appointed 
commissioners, to ascertain what will be a just compen- 
sation to the person entitled thereto, for each parcel of 
real estate proposed to be taken.” * * * 

“11. The appraisement shall be made as follows: 
thirteen disinterested freeholders shall be nominated by 
the court, of whom the applicant may strike off four or 
any less number from the list, and the defendants, or 
such of them as appear or are represented, may also 
strike off four or any less number, and after eight names 
are stricken from the list, the remaining five shall be the 
commissioners.” * * * 

“12. Before entering upon the discharge of his duties, 
each commissioner shall take an oath, * * * that 
he will honestly and impartialy perform his duties as 
such commissioner to the best of his skill and judg- 
ar Se. 

“13. * * * Any person’ interested may attend, 
* * * produce and examine witnesses, read deposi- 
tions duly taken and other proper evidence, and be 
heard, if he require it, in support of his rights, according 
to the usages and rules of law.” 

“14, As to each tract, the commissioners, after view- 








ing 
offe 
to | 
pre 


the 


res 


* 


the 


cat 
on 
it 


re] 
th 
th 
ap 


pa 
it 


se 


th 








OF WEST VIRGINIA. 407 


ing the same, and hearing any proper evidence which is synetorm. 


offered, shall ascertain what will be a just compensation, Ches. « ohio 
» os. BB. Co, 
to the person entitled thereto, for so much thereof asis "y= ~ 





Ve 
, : Pack et als. 
proposed to be taken, and for damage to the residue of 


the tract, beyond the peculiar benefits to be derived in 
respect to such residue from the work to be constructed, 
* * * and make report;” the form of which is, by 
the section, prescribed. 

“17. When such report has been returned, unless good 
cause be shown against it, or it be defective or erroneous 
on its face, the court shall confirm the same, and order 
it to be recorded on the chancery order-book of the 
court.” * * * 


“18. At any time within twelve months after the 





report has been confirmed and ordered to be recorded, 
the sum so ascertained, with legal interest thereon from 
the date of the report until payment, may be paid by the 
applicant to the person entitled thereto, or into court. 
Upon such payment, the title to that part of the land so 
paid for shall be absolutely vested in fee simple.” * * 

“19. If good cause be shown against the report, or if 
it be defective or erroneous on its face, the court, as may 
seem to be proper, may set it aside, or re-commit it to 
the commissioners for further report.” * * * 

Under the late Constitution and legislation of this 
State, the circuit courts had not only the highest and 
most general, but the only general original jurisdiction 
exercised by any court in the State. Under the present 
Constitution the circuit courts have the highest general 
original jurisdiction. Having cognizance of a subject, 
they were, and are, in each case judges of the facts that 
authorize or require their adjudication and action, sub- 
ject when it is proper, to the effect of trial by jury or 
enquiry by commissioners, and, in cases where it is 
allowed, to the right of appeal to the Supreme Court of 
Appeals, by which, if it properly appears that a circuit 
court erred, its judgment or decree will be reversed. 
The circuit courts may, however, according to and 
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within appropriate regulations and limitations, correct 
their own interlocutory orders, judgments and decrees, 
before they have finally disposed of the subject. And 
under statutory authority, in special cases, they may do 
so afterwards. And when judgments, or decrees, have 
been procured or suffered by fraud, accident or surprise, 
upon a proper proceeding, they may be annulled. But 
in cases between parties who were properly before the 
court, or had legal notice and might havé appeared and 
asserted and defended their rights, the facts necessary to 
warrant a judgment—especially when regularly alleged 
or recited, either particularly or generally—are presumed 
to have been proved or admitted ; and the judgment can- 
not be set aside, annulled or disregarded, otherwise than 
as has been suggested. A proceeding not instituted 
or prosecuted according to the common law, but author- 
ized and regulated by statute, as well as I can understand 
the subject, should not occasion a different presumption 
or action. 

Under the provisions of Chap. 42, when a company, 
incorporated for the construction of an internal improve- 
ment, makes application to a circuit court to appoint 
commissioners to ascertain a just compensation to the 
owner of land proposed to be taken, the applicant must 
prove or the owner admit, or it must in some way ap- 
pear to the court, that the applicant has a lawful right 
to take the land for the purpose stated in the application, 
and the court must decide that fact, before the appoint- 
mant of freeholders. The right to take the land implies 
the consent of the owner; unless the land be in a city or 
incorporated town, when consent is not necessary. Con- 
sequently the consent, when requisite, must be proved 
or admitted or given in court, before or at the time when 
the court adjudicates the right to take the land and. pro- 
ceeds to appoint commissioners. 

After the court has acted, when it appears by the rec- 
ord that a proper application in writing was made to the 
court, and notice given to the owner of the land, or he 
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appeared, and it is found recited that the court was of 
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land, and the court appointed freeholders, and, with the 
action of the parties themselves, organized the commis- 
sioners, this implies either the consent of the owner, or 


the location of the land in-a city or incorporated town—. 


one or the other of which facts is indispensable, though 
either is sufficient, to authorize the judgment as to that 
primary fact. Though after the commissioners have 
been appointed, if it should appear on the record, or be 
within the recollection of the court, that there was no 
proof or admissions of either of these facts, or any others 
necessary to the judgment given and consequent action 
taken ; or if the owner should show to the court that 
notwithstanding his employment of reasonable diligence, 
he was, by fraud, accident or mistake, prevented from 
defending or excepting to the proceeding, and that the 
actual facts were not adduced, or that those presented to 
the court might have been overthrown or avoided, or 
did not warrant the judgment; the court before which 
the case was pending should set aside the judgment and 
action; and if, under any such circumstances, the court 
failed to do so, and the facts should by bill of exceptions, 
or otherwise, appear in the record, this Court would re- 
verse the judgment. But, when no such thing so ap- 
pears, this Court must presume that the judgment of the 
circuit court was proper, and accordingly must affirm it. 

Many authorities, upon subjects more or less analagous, 
strongly indicate that even though the owner may not 
have expressly consented that an improvement company 
applying for it, should take his dwelling house and ad- 
joining land, yet the company’s filing the application, 
their notice to, or the appearance of the owner, and his 
failure to object—especially when he participates in the 
designation of commissioners to appraise the land—in 
themselves constitute, or conclusively imply consent. 

If the court, with the co-operation of the parties, 
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should appoint commissioners, whose duty it would be 
to bring witnesses before them, hear them testify, read 
depositions, and go upon and view the land, hear coun- 
sel, and ascertain a just compensation to the owner for 
the land to be taken, and damage to other land, beyond 
the peculiar benefits to be derived from the contempla- 
ted improvement, and make their report; all before the 
court should finally determine the right to take the land 
for any compensation whatever; this would occasion a 
most unreasonable and onerous expenditure of labor and 
money, without assurance of benefit to either party. 
With such a practice, the owner would take his chance 
for high damages, and afterwards, if he were disappoint- 
ed, would deny his consent, or controvert the right to 
take the land, and so thwart the purpose of the proceed- 
ing. Failing to object, and consequently supposed to 
consent, he would thus abuse the credulity of the appli- 
cant, evade the vigilance of the court, and having avail- 
ed himself of the attendance and examination of wit- 
nesses, and the action of commissioners, would after- 
wards, as the result might be favorable or unsatisfactory, 
adopt or reject the appraisement. 

The commissioners are charged with no inquiry as to 
the consent of thé owner, and nothing as to that fact can 
properly be presented to orconsidered by them. Indeed, 
so far as the statute expresses its purpose, the court itself, 
having appointed the commissioners, has afterwards no 
power in any case to reconsider the propriety of what it 
did. Though, I suppose, under the peculiar circum- 
stances heretofore suggested, the court may review and 
reverse its former action and again act on the subject. 

Except under such circumstances, when the report has 
been returned, if no good cause relative to the action of 
the commissioners be shown against the report, and it 
be not erroneous or defective on its face, the court should 
confirm it. 
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freeholders carefully selected, with an opportunity to each Gere onio 


of the parties to reject such as may be objectionable ; and 
such commissioners not only hear the evidence, but view 
the land, while the court does neither; it would require 
very strong evidence of inadequacy or excess in the ap- 
praised value of the land and damages, to influence the 
court, for that cause alone, to set aside the report. In- 
deed, it is difficult to understand how the court, that 
cannot have the peculiar advantages that the commission- 
ers enjoy, can, without proof of impropriety or irregularity, 
at all intelligently review their action, and decide that the 
appraisement is unjust. 

Under the law, the court enters no other judgment 
than, first to determine the legal right to take the land, 
and, after the commissioners have acted, to confirm their 
report. IJ*rom these judgments, without other sentence 
of condemnation, emenates the right of the applicant, 
within twelve months from the date of the report, to pay 
the sum ascertained, with interest, and thereupon to be- 
come invested with the title to the land. 

The interest of the land owner involved in cases of this 
class, is much less important than in others subject to the 
action of courts. Indeed, beyond the mere preference 
for lands and houses, rather than their value in money, 
no interest is at hazzard ; for the owner whose land is 
taken, receives adequate compensation ; while, in most 
legal controversies, the money or property recovered by 
the one party is absolutely lost to the other, without re- 
muneration. 

The act of the Legislature to incorporate the town of 
Elizaville, passed in the year 1868, contains these pro- 
visions : 

“1, The corporate limits and boundaries of the town 
of Elizaville,* * *, shall be,” as described. 

“2. The municipal authorities of said town shall be a 
mayor, a recorder and five councilmen, who together 
shall form a common council. 
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“3. The mayor, recorder and councilmen, so soon as 


The. aon they have been elected and qualified as hereinafter pro- 
B. B. Co. 


vided, shall be a body politic and corporate, by the name 
of “The town of Elizayille.” * * * 

“4, All the corporate powers of said corporation shall 
be exercised by the said council, or under their authority, 
except where otherwise provided.” 

“7, The mayor, recorder and councilmen shall be elec- 
ted by the citizens of said town who may be entitled to 
vote under this act.” * * * ° 

“8. The first election under this act shall be held on 
the fourth Thursday of March, eighteen hundred and 
sixty-eight, at the usual place of voting in said town, 
under the supervision of a justice of Loudan township; 
and annually thereafter.” * * * 

The council are required to perform varied and nu- 
merous duties and functions, tending to the administra- 
tion of municipal governments. 

The last section is this: 

“98. The said town, and taxable persons and property 
therein, shall be exempt from all expenses or liabilities 
for the construction or repair of roads or bridges outside 
of the corporate limits of said town.” 

Generally, legislative acts for the creation of municipal 
corporations confer the franchise on the people or voters 
of the city or town. The law itself creates them a body 
politic, without their acceptance, organization or other 
action. 

In this State, some acts expressly make the inhabit- 
ants of a place, and others make the place itself, by the 
use of the word, a body politic or town corporate. But 
most of the statutes I have found, are prototypes of the 


act for the incorporation of Elizaville, as far as its pro- - 


visions have been quoted here. 

This act declared what the corporate limits of the 
town should be. It did not expressly make the resi- 
dents, or citizens, or any class of them, as such, a corpo- 
ration; but provided that the voters resident in the 
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town should elect a mayor, recorder and councilmen, 
who, when elected and qualified, shoula be acorpor: 
and constitute a council; and that these should appoint 
other officers, and with them, regulate and administer 
the government of the body politic. Certainly, the 


right of the voters of the town to elect officers who shall- 


make and execute municipal laws to bind and control 
themselves, as well as the other inhabitants of the town, 
is a primary, fundamental and most important liberty of 
the corporation. Yet, according to the law by which it 
is conferred, it may be exercised to organize the corpo- 
ration, either completely or partially, as well as, after 
its organization, to carry it out. 

The town of Elizavilie—as most towns in the State 
newly incorporated, or intended to be incorporated— 
contained but a small population, with limited wants 
and resources. After the passage of the act for its in- 
corporation, the voters might or might not, at the first, 
or any subsequent time named for the purpose, elect of- 
ficers, and inaugurate the corporation as an actual entity. 
The law declared that the people within the limits of its 
operation, should have privileges and immunities that 
were not in their character proper to be conferred upon 
a mere potential corporation, but were appropriate only 
to an existing acting body politic, in condition to per- 
form the functions indicated by the law of its creation, 
The act of incorporation containing the provision that 
when the officers have been elected and qualified, with- 
out any express declaration, that the people or voters 
shall be a body politic, I can see no sufficient reason why 
the town should be deemed incorporated, before the per- 
formance of the condition pre-requisite to its vital exist- 
ence and practical action. But I think, when the voters 
have once elected the officers that constitute the council, 
and these have qualified and commenced the performance 
of their duties, the voters themselves constitute a body 
politic, of which the council is the representative. 

Though the time fixed by the law, when the corpora- 
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tion might have been organized, has passed, yet, without 


The. dono eVidence, it cannot be presumed that the voters elected 
R. R. Co. 
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the officers, and they were qualified. There should be 
some proof of organization or action, to sustain a right 
that rests on the existence of the corporation. What 
the character of the evidence should be to prove the fact, 
need not be now considered. 

In this case, on the 22ndday of March 1871, the Ches- 
apeake and Ohio Railroad Company made application in 
writing to the Cireuit Court of Kanawha county, to ap- 
point commissioners to ascertain a just compensation to 
the owner, for a tract of land in the town of Elizaville, 
in the county of Kanawha, owned by Augustus Pack, 
wanted for the purpose of the company. It appeared, 
by a paper annexed to the application, that there was a 


log dwelling-house on the land. On the same day, the 


parties by their attorneys came, and the Court being. of 
opinion that the applicant had lawful right to take the 
land for the purpose stated, nominated thirteen disinter- 
ested frecholders of the county of Kanawha, as commis- 
sioners to ascertain a just compensation to be paid to 
Pack for the land: Whereupon the applicant struck 
four names from the list, and Pack (and other claimants 
of the land,) struck four others therefrom, leaving five : 
And it was ordered that they be appointed commission- 
ers to ascertain a just compensation for taking the land. 

On the 13th April, four of the commissioners acting, 
they made their report, in the form prescribed by the 
law, whereby it appeared that they viewed the land de- 
scribed in the application, claimed by Pack, (and also 
claimed by another,) and were of opinion that five hun- 
dred dollars would he a just compensation for so much 
thereof as was then proposed to be taken, described in 


the report, containing one fourth of an acre, as well as” 


for damages to the residue, beyond the peculiar benefits 
which would be derived to the residue from the con- 
struction of the railroad. 
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On the 15th April, the report, signed by the four com- 
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missioners, was returned to the clerk’s officers and filed Gos « ono 


with the papers. ’ 

On the 17th April, the company paid into court the 
sum of five hundred dollars, ascertained by the com- 
missioners. 

On the 18th April, Pack, having previously moved the 
court to set aside the order made on the 23rd March, ap- 
pointing commissioners, and to dismiss the proceedings 
upon the ground that the condemnation embraced a 
dwelling-house, kitchen and coalhouse belonging to him, 
filed an answer, and the company having appeared, 
the cause was heard upon the proofs, and argued: Upon 
consideration whereof the Court overruled the motion. 
Pack excepted, and a bill was signed and saved. 

By the bill of exceptions, it appeared that on the 12th 
April, Pack filed with the commissioners an exception 
and objection to the condemnation of the land, because 
it embraced a dwelling-house, kitchen and coal-house, and 
the company had no right or authority to condemn the 
land: That at the hearing of the motion he proved that 
there was a dwelling-house on the land which was occu- 
pied by Adkins as his tenant; and read a deed from 
Hurt to himself, for the land: And that the company 
read the report of the commissioners, and evidence taken 
before them: Among this evidence, was a deposition of 
Pack, in which he stated that he had never given any 
consent to the company to take the land ; and affidavits 
of witnesses, stating that the land was within the corpo- 
rate limits of the town of Elizaville; but that no elec- 
tion for mayor, recorder and councilmen of the town was 
held, and no organization took place, under the act of 
incorporation. 

But the bill of exceptions does not show what was or 
was not proved, or done, on the 22nd March, when the 
Court considered and decided the right to take the pro- 
perty, and, with the co-operation of the parties, appoin- 
ted the commissioners. Nor does it show any reason 
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why Pack did not object or except to that action of the 
Court. Whether there was or was not sufficient evidence 
that Pack had before consented, or he then expressly 
consented, does not appear. The entire subject is left 
by the bill of exceptions to the presumption that the faets 
before the Court, at the time, warranted the judgment 
that the applicant had lawful right to take the land for 
its purposes, fortified by Pack’s appearance in the case, 
his failure to object and except, and his participation in 
the appointment of the commissioners. 

On the 28th March 1872, the proceeding was heard on 
the report of the commissioners, and on the exceptions 
thereto, before made, that the land was not subject to 
condemnation, and another exception filed after the case 
had proceeded to argument, that the compensation was 
insufficient: Upon consideration of which, the Court 
overruled the exceptions: And the report not appear- 
ing to be defective or erroneous on its face, and no good 
cause having been shown against it, the Court confirmed 
the report. 

No exception was taken to this judgment. In the 
former bill of exceptions, are !depositions of Pack and 
Adkins, his tenant, as to the value of the land, and de- 
positions of two other witnesses on the same subject, 
having an opposite tendency. But to detail or analyze 
this evidence would be worse than idle. If competent, 
it does not approximate the force necessary to overthrow 
the report of the commissioners. 

The judgment will be affirmed with damages and costs. 


Haymonp, President, PAuLL and Moore, Judges, 
concur in the foregoing opinion. 
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WHEELING. 


Reitz & Co. vs. BENNETT ET ALS. 


L. G. Reirz AND ANDREW S. CARE, PARTNERS UNDER 
THE FIRM NAME OF L. G. Reitz & Co., PLAIN- 
TIFFS AND APPELLEES, against E. A. BENNETT IN 
HIS OWN RIGHT, AND AS ADM’R OF JAMES BEN- 
NETT, DEC’D, MATILDA BENNETT, J. C. C. Has- 
KINS AND CLARRISSA HIS WIFE, JOHNSON CLARK 
AND HARRIET HIS WIFE, AND B. F. MITCHELL, 
SHERIFF AND, AS SUCH, COMMITTEE OF JAMES 
BENNETT, DEFENDANTS, AND E. A. BENNETT, 
APPELLANT. 


Decided July 15th, 1873. 


SYLLABUS. 


1. An administrator ought not to be charged with the debts due to the 
estate of his intestate at the time when they become due, but only 
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at the time when he actually received them; except such debts as 
are lost by his negligence or improper conduct. 


2. As a general rule, though perhaps not universal, when there are no 
exceptions filed to a commissioner’s report, and the report is con- 
firmed by decree of the court below, an appellate court will not 
look into the report—The parties in interest will be taken to have 
acquiesced in the report. 

3. But this rule does not apply where the decree rendered upon the 


report is materially contrariant thereto. 


4. Although no exceptions are filed to a commissioner’s report, and the 
report is confirmed, if the decree of confirmation, upon its face, 
shows material error as to matter of law, prejudicial to the appel- 
lant, for such error the decree should be reversed. 


The case is stated in the opinion of the Court. 


Boggess for Appellant. 
Cole for Appellee. 


HaymonpD, President. 


In this case the Plaintiffs filed their bill in the Cir- 
cuit Court of Ritchie county, alleging that one James 
Bennett of said county, died intestate in the month of 
April 1869—That at his death he was seized and pos- 
sessed of a considerable amount of real estate, in the bill 
mentioned and described. That on the first day of Sep- 
tember 1869, the defendant Edward A. Bennett was ap- 
pointed administrator of the decedent—That appraisers 
were appointed—That at his death the decedent was in- 
debted to Plaintiffs in $75 or $80 on store account— 
That after his death Plaintiffs furnished the necessary 
burying clothes for the decedent, which, added to the 
other account, increased the debt of Plaintiffs to $103.34— 
That after defendant Bennett was appointed administra- 
tor, Plaintiffs presented their account to said Bennett 
frequently, for payment out of any assets he had in his 
hands as administrator, but that said Bennett put Plain- 
tiffs off from time to time, under the plea and represen- 
tation that so soon as he could collect the debts due the 
decedent he would pay off the claim—That finding the 
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administrator was intending to “baffle” them, Plaintiffs ,,, 
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instituted suit against the administrator to recover the Rinaa. 
° urd = v. 
amount of the account; and at December term 1870, in gonnettetals, 


the Circuit Court of said county, obtained a judgment 
for the sum of $103.34, with interest from the first 
day of May 1869; upon which a fi. fa. was issued, placed 
in the hands of the Sheriff of said county, and by him 
returned, “ No effects in the hands of the said adminis- 
trator to satisfy this execution.” The bill does not 
allege that any personal estate or assets of the decedent, 
ever came to the hands of the administrator, or that he 
had converted any assets to his own use, or had commit- 
ted any waste of assets, but simply alleges that the 
administrator has never settled up the estate of decedent, 
nor ever taken any steps in that direction, although 
nearly ten years have elapsed since his appointment. 
Plaintiffs further state,that they are advised that they have 
the right to come into equity, and ask for a decree compel- 
ling the administrator to settle up the estate of decedent; 
and if it should appear that there are no personal assets in 
the hands of the administrator, then Plaintiffs claim they 
have a right to subject the real estate of decedent to the 
payment of his debts. The bill makes the adminis- 
trator, widow and legal heirs of decedent, Defendants 
thereto, and prays that an account may be taken by and 
under a decree of the Court of the debt due Plaintiffs, 
and of all other debts due from the decedent at his 
death, and which remain unpaid. The bill also prays 
that an account be taken of the personal estate and effects 
received by the administrator, and that the personal estate, 
and effects of decedent be applied in payment of all cred- 
itors who will come in and contribute to the expense of 
this suit &e. The bill was taken for confessed at March 
rules 1871, as to resident Defendants, and order of pub- 
lication was executed as to absent Defendants. After- 
wards at the April Term 1871, of the Court the defen- 
dant J.C. C. Haskins, by leave of court filed his answer 
to Plaintiffs’ bill. And thereupon, by consent of parties, 
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as the decree recites, the cause was referred to a commis- 
sioner, to audit, state, and settle the account of the ad- 


Benneietals, Ministrator of the decedent, and that he report a settle- 





ment thereof to the Court. The commissioner was also 
directed to convene all the creditors of the decedent be- 
fore him to prove their debts; and was also directed 
to report the real estate of which decedent died seized, 
and the liens existing thereon. Haskins, in his answer, 
claims that decedent at his death was indebted to him in 
the sum of $2.000, payable in instalments, the last of which 
became payable Ist of January 1868, and that the whole 
amount is due and unpaid, and constitutes a purchase 
money lien on a material part of the land sold to decedent 
by Haskins. He also avers in his answer that the per- 
sonal estate of decedent is sufficient to pay his debts &c. 
The commissioner made his report to the Court, to which 
several exceptions were filed by defendants Haskins and 
Clark. The exceptions were sustained, and the cause 
was re-committed to the commissioner. Afterwards the 
commissioner made another report, to which there were 
no exceptions filed. Afterwards, at the August term 1872, 
of the Court, the cause was heard on bill, exhibits, former 
orders, decrees, answer of Haskin, and general replica- 
tion thereto, together with the report of the commissioner 
which was confirmed, there being no exceptions thereto 
filed. The decree recites that; “It appearing to the Court 
from the said report that E. A. Bennett, administrator of 
James Bennett, deceased, has personal assets in his hands 
amounting to the sum of two thousand nine hundred and 
sixty-three dollars and sixty-seven cents, interest being 
computed on said assets up to the first day of December 
1871, a list of which assets is filed with the report of 
commissioner marked as exhibit T; and it further ap- 
pearing to the Court, by said report, that the debts proved 
against the estate of the decedent amount to the sum of 
$1.314.14 cents; and it further appearing by said settle- 
ment with the administrator of the said estate, that he 
has failed to deliver up to the commissioner the assets 
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in his hands, or a sufficient amount to pay off and dis- 
charge the indebtedness of the said estate, and that the 
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administrator has taken no steps to collect the same, it iS pennettetals. 


therefore considered by the Court &c.” The Court then 

proceeded by its decree, to give a personal decree against 

the administrator in favor of each of the creditors of the 

estate, together with their costs, with this provision therein: 

“And that unless the Defendant (meaning the admisistra- 

tor) or some person for him does, within 30 days from this 
date, pay to the Plaintiffs and the several persons herein 
before mentioned, the several sums of money herein be- 
fore decreed severally to them, together with the interest 
so decreed to be paid, and the costs decreed to Complain- 
ants, that then itis adjudged, ordered, and decreed that the 
Defendant deliver to William H. Douglass, receiver of 
this Court, within ten days after the expiration of the 
said thirty days, the same notes and the bank stock men- 
tioned in exhibit T., filed with the said commissioners 
report ; that the said receiver take charge of and collect 
said notes, and apply the proceeds, or so much thereof a8 
may be necessary, of said collections to the payment of 
the several sums hereinbefore decreed to be paid to the 
several persons mentioned. And further, if said Defen- 
dant (meaning the administrator) or some one for him, 
fails to pay} to the Complainants, and the other persons 
hereinbefore mentioned, and then shall also fail to 
deliver, within the next following ten days, to the 
receiver of this Court, the notes and bank stock 
aforesaid, as hereinbefore ordered, it is then further ad- 
judged, ordered, and decreed that the said Defendant be 
attached by his body as for contempt, and held in cus- 
tody until he shall have complied ‘with, and performed 
the terms and provisions of this decree.” This is a very 
harsh decree as against the administrator, and we would 
feel inclined, owing to the conduct of the administra- 
tor, to affirm it, if there was any sufficient grounds ap- 
parent in the cause to support it. It is manifest from 
the face of the decree, taken in connection with ‘exhibit 
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T., filed with the commissioner’s report, which is made 
part of the decree, that the $2,963.67 and interest, men- 


Bonnetictals. tioned in the decree as being assets in the hands of the 


administrator, is not money, or the present equivalent of 
money. But that it is altogether composed of prothis- 
sory notes and bonds, which had been made to decedent 
before his death, (except $100 in bank stock), and which 
came into the hands of the admistrator to be administer- 
ed. It is no where charged or ascertained that the ad- 
ministrator has collected any part of the assets, or that 
he has committed any waste thereof, nor that any part of 
the assets have been lost by his negligence, or should 
have been realized but for his negligence; nor is it any 
wheresocharged. As a general rule, though perhaps not 
universal, when there are no exceptions filed to a com- 
missioner’s report, and the report is confirmed by de- 
cree, we will not look into the report. The parties in 
interest will be taken to have acquiesced therein. But 
we think this rule only prevails, when the decree ren- 
dered upon the report is in accordance therewith, and 
not materially contrary thereto ; and that we may prop- 
erly look into the report sufficiently to ascertain this 
fact. We are also of opinion, that although no excep- 
tions be filed to the report of the commissioner, and the 


report be confirmed, and the decree of confirmation 


shows material error as to matter of law upon its face, 
prejudicial to the appellant, that forsuch error we may 
reverse the decree. In this case,a part of the report of 
the commissioner is made part of the decree, which, 
when taken in connection with the decree itself, clearly 
shows that the whole of the assets with which the ad- 
ministrator is charged is for promissory notes and bank 
stock, and interest thereon, belonging to the intestate at 
his death, and not for the proceeds thereof, or for the 
loss of any part thereof by the negligence cr miscon- 
duct of the administrator. He is simply charged with 
the notes and bank stock, including interest thereon, 
without ascertaining what amount thereof had been re- 
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alized, or that could be realized by him, or whether any june Term. 
part had been lost by his negligence. An examination Reitz & G. 
of the report shows the same thing. In the case of Bennetietats. 


Cavendish vs. Fleming, 3 Munf. 198, it was decided 
by the Court of Appeals of Virginia that, “An execu- 
tor isnot to be charged with the debts due the estate of 
his testator, at the time when they become due, but only 
at the time when he actually received them; except such 
debts are lost by his negligence or improper conduct.” 
The Court in delivering its opinion in this case said; 
“The Court is of opinion that the decree is erroneous in 
charging the executor with the debts, either old or new, 
due to the estate, at the time when they became due ; ex- 
cept in those cases where the debts were lost by his neg- 
ligence or improper- conduct. They should have been 
charged to him at the time when actually received; of 
which his account rendered on oath would be prima facie 
evidence. The decree is erroneous in charging the ex- 
ecutor with interest from the time the debts became due, 
without any proof of their having been received.” See 
also Dilliard vs. Tomlinson, 1 Munf. 183; “An ex- 
ecutor (says the Court in the same case) except as to debts 
lost by his negligence or improper conduct, is charge- 
able with interest only on his actual receipts.” There is 
no reason why the rule applicable to executors in such 
case, should not apply to administrators. In the case be- 
fore us the administrator, as clearly appears by the decree, 
is not charged with any amount received by him upon 
the notes and bank stock which came to his hands as ad- 
ministrator, or for the whole or any part thereof as_be- 
ing lost by his negligence or misconduct, but is simply 
charged with the notes and bank stock, with interest on 
the whole amount, from the time interest was due there- 
on. And yet there is a personal decree against him for 
debts &c. The decree, from its face, seems to have been 
predicated upon the erroneous supposition that it -was 
the duty of the administrator to deliver up to the com- 
missioner, directed to make the settlement, the assets in 
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his hands, or a sufficient amount thereof to satisfy the 
indebtedness of the estate. The administrator had not 
been directed to do any such thing, by any order of the 
Court. The decree takes no notice of the debt claimed 
by Haskins, amounting to $2,000 principal. Whether 
this claim was abandoned or not, does not appear. Per- 
haps it may have been abandoned, or was not proved, or 
does not exist. For the reasons herein stated the decree 
appealed from must be reversed, and the Appellant re- 
cover against the Appellees his costs here expended. 
And this Court proceeding to render. such decree as the 
Court below ought have rendered, the cause must be re- 
manded to the Circuit Court of Ritchie county for furth- 
er proceedings therein, and there to be had; with direc- 
tions to said Circuit Court to re-commit the same toa 
commissioner, to audit and settle with the Appellant, as 
administrator, according to the principles governing 
courts of equity, and if asked, to direct further proof of 
debts against the estate of the decedent, and to ascertain 
the legal priorities of the debts against said estate, real 
and personal. 


PauLL, Horrman and Moore, Judges, concur in the 
foregoing opinion. 
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McFarianp & STEELE vs. PEABODY IxsvuRANCE Co. 5,,)88.y. 


A. B. McFarRLAND AND JOHN A. STEELE, PARTNERS 
UNDER THE FIRM NAME OF McFARLAND AND 
STEELE, PLAINTIFFS IN THE ACTION AND DEFEN- 
DANTS IN ERROR against THE PEABoDy INsuR- 
ANCE CoMPANY, DEFENDANT IN THE ACTION AND 
PLAINTIFF IN ERROR. 


Decided July 15th, 1873. 


SYLLABUS. 


1. A provision in a policy of insurance that no action for loss or dam- 
age shall be sustainable, unless the same is brought within six 
months after the loss or damage shall occur, is valid. 


2. The mere pendency of negotiations between the parties, or the fact 
that occasional interviews are had between the parties, in regard 
to the adjustment or settlement of a loss, will not in themselves 
operate asa waiver of the above provision, or be an equitable 
estoppel. 
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1873. 3. In a policy insuring “manufactured barrels, and materials for 
June Term. # <s ee = 
atiacnennaaenA same,” the word “materials” means such as are necessarily or usu- 


ally or commonly employed in their manufacture; and benzine; 
being prohibited by the policy, is not included as an article insured? 
or covered by the above language, in the absence of proof; nor 
could an insurance company have presumptive knowledge, that 
benzine was an article necessarily or commonly used in the manu- 
facture of barrels. 


4. A., whois not the agent of the insurance company, applies on behalf of 
B., for an insurance, and is told to send a form or copy of a policy, 
anda policy would be sent him. A. makes out and sends on be- 
half ot B. an application, referring to adiagram and description 
of the property, upon which the policy issues. Under these cir- 
cumstances, the application is wholly theactof B., or his agent. 
And a failure to state that in a building referred to in said dia- 
gram, and contiguous to the insured property, and used by B. for 
painting barrels, benzine was kept and used, avoids the policy; such 
fact being material to the risk under the terms of the policy. 


The case is stated in the opinion of the Court. 


Wheat and Hutchinson for Plaintiff in error. 


Sands and Boggess for Defendants in error. 


PAULL, Judge. 


The Plaintiffs in this case brought suit on a policy of 
Insurance against the defendant, the Peabody Insurance 
Company, on the 22nd day of February 1871, being the 
day on which the writ of summons bears date. The 
property insured was situated in Parkersburg, West Vir- 
ginia; and the policy of insurance bears date on the 24th 
day of February 1870, and was to continue in force for 
one year from that date, being unto the 24th day of 
February 1871. 

The fire occurred on the 6th day of May 1870. Proofs 
of loss were made and sent to the company on the 16th 
day of May 1870, and by the terms of the policy, pay- 
ment of losses was to be made in ninety days after the 
loss shall have been ascertained and proved. 

The seventeenth condition of insurance, referred to in 
the body of said policy of insurance, expressly provided as 
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the recovery of any claim upon, under or by virtue of }ycpananaa 


this policy shall be sustainable in any court of law or 


Steele 
v. 
abod 


° ° Pe 
chancery, unless such suit or action shall be commenced surance ¢o. 


within the term of six months next after any loss or 
damage shall occur: and in case any such suit or action 
shall be commenced against said company after the expi- 
ration of six months next after such loss or damage shall 
have occurred, the lapse of time shall be taken and’deemed 
as conclusive evidence against the validity of the claim 
thereby so attempted to be enforced.” 

The Defendant offered to file aspecial plea, setting out 
the above provision of the policy, and avering that the 
suit was not commenced until after the expiration of six 
montns after the loss became payable according to the 
terms and conditions of said policy. 

To the filing of this plea, the Plaintiffs objected, and 
moved the Court to reject the same; the motion was 
overruled, and the Plaintiffs excepted, and prayed that 
their exception might be made a part of the record in 
this cause, which was accordingly done. Andthereupon 
the Plaintiffs replied generally. 

The Defendant also filed a second special plea, setting 
up the terms and provisions of said policy, as contained 
and specified in the fourth condition annexed thereto, 
requiring that the application for insurance must specify 
certain matters therein particularly referred to and men- 
tioned, connected with the property to be issued, as well 
as of surrounding, contiguous property, and in case of 
goods or merchandize, whether or not they are ofthe de- 
scription denominated hazardous, as extra hazardous, or 
included in the memorandum of special rates, and pro- 
viding that a false discription, by the assured, of the build- 
ing or its contents, or the omission to make known any 
fact meterial to the risk, shallrender absolutely void the 
‘policy issued upon such description. The plea then 
avers that a certain one story building referred to in the 
application of the Plaintiffs, and the diagram thereto at- 
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tached, on which the aforesaid policy was issued, and be- 
ing within one hundred feet of the property insured, was 
occupied by the Plaintiffs for storing empty barrels in; 
and that at the time of, and before, the burning and des- 
truction of the property insured, the said building was 
used and occupied by the Plaintiffs for the painting of 
empty barrels; and that there was in said building a bar- 
rel containing benzine, one of the products of petroleum. 
The plea further avers that by the terms of the eighth 
condition referred to in said policy, it is provided that 
Defendant should not be liable for damages occasioned by 
the use of camphene, or burning fluid, coal oil, petroleum 
or any of their products, by whatever name designated, 
unless otherwise specially provided. The plea further 
avers that the painting of barrels, and the keeping, using 
or storing of benzine, (one of the products of petroleum) 
ware facts material to the risk insured against by the De- 
fendant under and by virtue of said policy; and the 
omission to state such facts in the application of the 
Plaintiffs for said insurance, renders said policy thereupon 
issued absolutely void. 

To this plea the Plaintiffs replied generally, and upon 
these pleas and the general issue the trial was had. It 
being agreed that under the general replications to the 
several pleas, either party might give in evidence any 
matter or thing, which might have been specially pleaded. 
After the introduction of all the testimony on either side, 
the Defendant demurred to the evidence; and the 
Court being of opinion that the matters shown in evi- 
dence to the jury were sufficient in law to maintain the 
issue on their part, judgment was rendered for the Plain- 
tiffs for the amount of damages assessed by the jury in 
theirverdict. From this judgment, thus rendered, by the — 
Circuit Court on this 27th day of December 1871, the 
Defendant has appealed to this Court. 

The first question arising upon this record, is the va- 
lidity of the provision appearing in the seventeenth 
condition of the policy of insurance, which limits the 
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to six months next afterany loss or damage shall occur, 


Steele 
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: . : : : Peabod 
While this question is presented here for the first time msurance Co. 


in the history of this State, it is not new to the courts of 
many other States of the Union, where it has been ex- 
pressly adjudicated and settled by their highest judicial 
tribunals. If this question was now presented, not 
only here but elsewhere, to the courts of the country for 
their determination, as an original question for the first 
time, it would be worthy of the gravest consideration. 
A reference now to the course of decisions on this sub- 
ject is all that is intended. This question was first ar- 
gued and decided in the Circuit Court of the United 
States for the second circuit at April term 1848, in the 
case of Cray vs. Hartford Fire Insurance Company, 1 
Blachf. C. C., 280. The decision was rendered by Jus- 
tice Nelson, sustaining the validity of a provision in the 
policy similar in its import to the one under considera- 
tion, and claiming that it was competent for the parties 
by a clause in their contract to limit the time within 
which an action should be brought, and that it inter- 
fered with no just rights or remedies of any other 
party. 

In the case however of French vs. The Lafayette Insur- 
ance Company, 5 McLean C. C. 461, Justice McLean 
rendered a contrary decision, maintaining that such a 
provision was opposed to the policy of the law, and for 
other reasons stated inhisopinion. I have seen it some- 
where stated that he was not aware at the time of the 
decision of Justice Nelson, as he makes no allusion 
to it. 

This case has been followed in Eagle Insurance Com- 
pany vs. Lafayette Insurance Company by the Supreme 
Court of Indiana, reported in9 Ind., 443. This is the 
only State in which this decision has been adopted. In 
the highest courts of all the other States, where the ques- 
tion has arisen, the validity of the provision has been 
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maintained. Among these States are New York, Mas- 
sachusetts, Vermont, Pennsylvania, Ohio and Illinois, 
Ames vs. New York Union Insurance Company, 14 N. Y., 
253. Ripley vs. The Xtna Insurance Company, 30 N. Y., 
136. Jabez Amesbury and another vs. Bowditch Mu- 
tual Fire Insurance Company, 6 Gray (Mass.) 596, 
George L. Fullam vs. New York Union Insurance Com- 
pany, 7 Gray, 61. Wilson vs. tna Insurance Compa- 
ny, 27 Verm.99. N. W. Insurance Company vs. Phenix 
Oil and Candle Company, 31 Pa. St. R., 449. Portage 
County Mutual Insurance Company vs. Wests, 6 Ohio St. 
R. 599, Peoria Insurance Company vs. Whitehill, 25 
Ill. 466. 

These cases are sufficient to show the current of au- 
thorities in some of the different States. In addition to 
these, the Supreme Court of the United States has 
maintained the same doctrine, in the case of Riddlesbar- 
ger vs. Hartford Insurance Company, 7 Wall., 386. 
This case was decided in 1868. In view of this uni- 
form ruling of all the States, witha single exception, for 
now nearly a quarter of a century, with the superadded 
authority of the Supreme Court of the Union, we must 
regard the principle as settled, and hold that the provis- 
ion in question is valid. We deem it unnecessary here 
and now to state the grounds which have led the courts 
to sustain this view, as that would be merely to repeat 
again and again the reasons that are now perfectly fa- 
miliar to the profession here and throughout the country. 

We now pass to the second question arising upon the 
record, to-wit, that of waiver. And this we do under the 
principlesor rules, well settled I believe, applicable to the 
examination of evidence on a demurrer to the same; It 
is claimed by the Plaintiffs that the Defendant has 
waived the benefit of this provision in this case. It is ad- 
mitted, and is true, that this condition being for the 
benefit of the insurers the same may be waived at their 
pleasure. What amounts to a waiver must be determined 
by the circumstances of each particular case. In the 
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ease of Ripley vs. the tna Insurance Company, before ,,, 87. 
cited, and to which the attention of this Court has been jyamnanaa 
directed, as expressing the law upon this subject, it was  “S"" 
held that a waiver to be operative must be supported by an 
an agreement founded upon a valuable consideration, or 
the act relied on as a waiver must be such as to estop 
a party from insisting on performance of the contract, 
or forfeiture of the condition. In illustration of an 
estoppel the Court said in that case, that if a tenant agrees 
to pay rent on a day named, or his lease will be forfeited, 
and if the landlord agrees, without consideration, that he 
may pay after the day, and he by reason thereof omits to 
pay at the day, the landlord will be estopped from enfore- 
ing the forfeiture. 
An agreement for consideration needs no illustration- 
The record discloses here but little testimony upon this 
subject. According tothe construction given to such poli- 
cies, the loss became due and payable on the 10th day of 
August 1870, and the time would expire, during which 
suit should be brought, on the 10th day of Fedruary 1871 
The Defendant’s agent visited Parkersburg a few days 
after the fire, and made an offer of compromise which 
was rejected. One of the Plaintiffs, afterwards, visited 
Wheeling, the latter part of May 1870, and inquired of 
the secretary and one of the directors of the company 
for information, and they remarked they would write to 
him as to what they intended to do; but he never re- 
ceived any communication from them. Again on the 
9th or 10th of January 1871, the Plaintiff was again in 
Wheeling, and was informed by the company, that as the 
Plaintiffs had brought suit, they preferred paying it at the 
end ot ajudgment. This is all the testimony, except a 
conversation had by one of the Plaintiffs with the com- 
pany’s counsel, in December 1870, in which he requested 
the Plaintiff to call at Wheeling, as he thought they 
would settle the matter. Without deciding whether the 
declaration of the company’s counsel is competent testi- 
mony in this connection, we may remark that there is 
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nothing in the evidence, taking it altogether, and refer- 
ring to acts and declarations occuring several weeks be- 
fore the time limited would expire, which can be at all 
regarded as operating a waiver, or an equitable estoppel. 
The mere pendency of negotiations, or the fact that oc- 
casional interviews occurred between the parties in regard 
to an adjustment or settlement of the claim, can have 
no such effect, unless there was something said or done, 
which was either designed, or fairly calculated to induce 
in a party, the reasonable belief, on sufficient grounds, 
not merely that a settlement might be effected, but that 
the Insurers intended to waive the benefit of the provis- 
ion. The mere expressionof an opinion by the counsel, 
(for it was nothing more) that they would settle, and re- 
questing the party to call, is nothing more than is im- 
plied by the acts of the parties in attempting to negotiate 
at all. But the fact is, that the Plaintiffs had commenced 
their action within the six months, and had thus conclu- 
sively exprersed their belief that there was no waiver or 
estoppel, and none intended. This action was brought 
in October 1870, and voluntarily dismised by the Plain- 
tiffs on the 22nd day of February 1871. The evidence 
in regard to waiver cannot refer to this action, but must 
have reference to the present action, which was commenced 
on the 22nd day of February 1871, and which was prose- 
cuted to judgment. But as to this action there could be 
no waiver, the Plaintiffs having been informed by the 
company on the 9th or 10th of January preceding itscom- 
mencement, and at least one month before the six months 
would expire, that payment of the claim would not be 
made but at the end of a judgment; this was said at the 
last interview between the parties. 

It was suggested in argument, that the contract of 


limitation contained in the policy, did not commence to— 


run until the 9th or 10th of January 1871, the date of 
the last interview between the parties, and regarded as 
the end oftheir negotiations. There is nothing however 
to warrant such a suggestion. “The parties did not 
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agree to suspend legal remedies, to await the issue of 
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these negotiations, and no such agreement is necessarily }e¥ariana & 


involved or implied therein, because they interposed no 


Steele 
Vv. 


: ai : ; Peabod 
obstruction whatever to bringing the suit.” This was Insurance ’Co. 


the language of the court in the case of Gooden vs. 
Amoskeag Fire Insurance Company, 20 New Hampshire, 
73;and is equally applicable here. 

The decision of these two questions, the validity of 
the limitation clause, knowing the same to be valid, 
and that the same has not been waived by the Compa- 
ny, disposes of this case. 

There is, however, one remaining question, to-wit: an 
alleged breach of warranty, set forth by the Company in 
its second special plea. The property, in part, that was 
insured, was a “ Steam barrel factory, manufactured bar- 
rels and materials for same contained therein.” A build- 
ing contiguous to this factory was used by the Plaintiffs 
for the purpose of storing and painting empty barrels, 
and in this building, at the time of the fire, was a barrel 
containing benzine, one of the products of petroleum. 

The 8th condition of the policy provides that the 
company shall not be liable for damages occasioned by 
the use of “ Camphene or burning fluid, coal oil, petro- 
leum or any of their products, by whatever names desig- 
nated, unless otherwise specially provided for.” It isalleged 
that the painting of barrels, and the keeping and using 
of benzine in this building, were facts material to the 
risk ; and the omission to state such facts in the applica- 
tion of the Plaintiffs, has rendered the policy void. The 
fire originated in this storing and painting room. To 
these suggestions of the plea, the Plaintiffs reply, first, 
that benzine was one of the materials expressly insured, 


‘and refer to the following words in support of this view, 


as found in the policy, to-wit: ‘“ Manufactured barrels 
and materials for same contained therein,” and then 
prove that they were in the habit of painting barrels and 
using benzine in their manufacture, and consequently, 
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Jone rm. that benzine was covered by the policy. I do not think, 
McFarland & however, that this construction of the policy is correct; 
Steele —_ most obviously, in this connection, the word “ materials” 
Tom tbety,. means such as are necessarily, usually or commonly 
used in the manufacture of barrels, and it was easy 
and competent for the Plaintiffs to make proof to this 

effect, if such usage or custom prevails. 

The Plaintiffs reply, in the second place, that the In- 
surance Company is presumed to know that this article 
was employed in the manufacture of barrels, and is con- 
sequently precluded by this presumptive knowledge 
from resorting for protection to the eighth condition of 
the policy. This rule, however, only extends to such 
articles or materials as are usually, necessarily or com- 
monly employed or used, or found in the property in- 
sured, or the business which is there carried on, and in 
connection therewith. 

Lastly, the Plaintiffs reply, that the Company is con- 
cluded by the knowledge of their agents, who knew at 
the time the insurance was effected that these Plaintiffs 
were using paints and benzine in their business. This 
rule is correct; its effect, however, in the present case 
must depend upon the evidence. It appears that one of 
two persons, who were operating as insurance brokers, 
applied to the Plaintiffs for permission to effect an addi- 
tional insurance for them upon their barrel factory ; per- 
mission being had, he visited Wheeling, and applied to 
the secretary of the Defendant, and made known his 
wishes, describing the property asa steam barrel factory. 
The secretary answered, if he would go home and write 
or send him the form or copy of a policy, he would send 
him a policy for these parties, the present Plaintiffs. 
The testimony distinctly and clearly shows, that at this 
time neither of these insurance brokers was the agent, 
regular or otherwise, or in any way, of the Company. 
The above remark of the secretary is all that in any wise 
connects them with the Company, and I do not think 
it makes them the agents of the Company in any way 
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or for any purpose whatever. Their subsequent acts in 
preparing the application, specifying the subjects of the 
insurance, and the amounts, making special reference to 
an application and diagram on file in the office of another 
company, and in addressing and forwarding the applica- 
tion to the Defendant are all the acts of these brokers, as 
agents of the Plaintiffs; these acts were all performed by 
them, without the knowledge of, or communication with 
the Defendant, who knew nothing of the application, or 
its contents, until received at Wheeling. 

The policy in this case does not declare that the des- 
cription and survey shall be taken and deemed to be part 
and portion of the policy issued thereon, and warranty 
on the part of the insured. This was the fact in the case 
of LeRoy and others vs.the Market Fire Insurance Com- 
pany, of New York, and there the Court held that this 
language make them a part of the contract of the parties, 

It is unneccessary to determine whether the survey and 
diagram, referred to in the application in the present case, 
is a part of the Plaintiffs’ warranty, or not: if it is not 
a warranty, itisarepresentation. The keeping and using 
of benzine in this contiguous building was a fact, as we 
have seen, actually and presumptively unknown to the 
company ; it is an article which was not and is not covered 
by the policy, and I think its presence there was a fact 
material to the risk, and should have been disclosed in 
the application, and the fact that it was not, is fatal tothe 
policy. It is not necessary here to impute fraud or in- 
tended bad faith in any way to the Plaintiffs. They may 
not have known or supposed that such a statement was 
necessary ; the application was not prepared by them, 
nor signed by them, but simply authorized, and they may 
not have been aware as to what was or was not fully em- 
braced within its contents; the application was the work 
of their agents, who may also have designed no wrong, 
Still, the effect is the same. In sec. 3, 2 Duer on Insur- 
ence, it is said; “It isnot necessary, in order to avoid the 
policy, that the misrepresentation of material facts, shall 
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appear to have been intentional and fraudulent. Whether 
it resulted from design or from ignorance, mistake or in- 
advertence, the effect is the same. The reason is evi- 
dent. The misrepresentation or concealment, from what- 
ever cause it proceeded, alters the basis upon which, in 
the understanding of the parties, the contract was foun- 
ded, and therefore vitiates that mutual consent which is 
essential to its validity. The contract, as it is sought to 
be enforced, is not that to which the assent of the par- 
ties was meant to be given.” Had the company here 
possessed knowledge of the entire truth, when issuing 
the policy, we may well supposed that the contract either 
would not have been made, or a different rate of pre- 
mium demanded. But the principle needs no further 
jllustration; it isone of commanding importance in all 
matters of insurance, and should be faithfully observed. 

The judgment in this case is reversed with costs and 
damages to the Defendant, and this Court proceeding to 
render such judgment as the Court below should have 
rendered, doth adjudge that the matters aforesaid, so 
shown in evidence to the jury by the said Plaintiffs, are 
not sufficient in law, to maintain the said issues on the 
part of the Plaintiffs, and that the said Defendant is not 
bound by the law of the landto answer the same ; where- 
fore for want of sufficient matter in that behalf to the 
said jury shewn in evidence, the said Plaintiffs are bar- 
red from having or maintaining their aforesaid action 
thereof against it, and that said Defendant go thereof 
without day, and recover from the said Plaintiffs their 
costs about their defence in the Circuit Court expended. 


HaywnonpD, President, HorrmMan and Moore, Judges, 
concur in the foregoing opinion. 
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WHEELING. 


McFArLAND & STEELE ys. ZETNA FIRE AND MARINE 1873. 


June Term. 
INSURANCE CoMPANY. ai 





A. B. McFARLAND AND JOHN A. STEELE, PARTNERS 
UNDER THE FIRM NAME OF MCFARLAND & STEELE, 
PLAINTIFFS IN THE ACTION AND DEFENDANTS IN 
ERROR against THE /ETNA FIRE AND MARINE In- 
SURANCE COMPANY, DEFENDANT IN THE ACTION 
AND PLAINTIFF IN ERROR. 


| Decided July 15th, 1873. 


SYLLABUS. 


1. The action mentioned in the condition of a policy of insurance, 


which must be commenced within six months, is the one which is 


prosecuted tojudgment. The failure of a previous action, from 


any cause, cannot alter the case; although such previous action 
was commenced within the period prescribed, 
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2. A provision in a policy, that no action for loss or damage shall be: 
aes sustainable, unlesss the same is brought within six months after 
the loss or damage shall occur, is valid. 


3. The mere pendency of negotiations, or the fact that occasional in- 
terviews are had between the parties in regard to an adjustment 
or settlement of a loss, will not in themselves operate as a waiver 
of such provision, or be an equitable estoppel. 


The case is stated in the opinion of the Court. 


Wheat for Plaintiff in error. 


Boggess and Sands for Defendants in error. 
PAULL, Judge. 


In this case, the action is the same and by the same 
Plaintiffs as in the case against the Peabody Insurance 
Company, heretofore decided. 

The policy is the same in its provisions, and the same 
questions arise in regard to the provision of limitation, 
and of waiver, as were presented and decided in the latter 
ease. The insurance here is upon the same property, 
and the loss occasioned by the same fire. 

There is in the present case however no question aris- 
ing upon an alleged breach of warranty. In this case also 
asin the former, an action had been brought by the 
Plaintiffs within the six months limited by the policy ; 
but the summons and action here were abated by a judg- 
ment of the Court, and the Plaintiffs suggest that they 
are entitled to the benefit of the 19 sec. of Chap. 104, 
of the Code of West Virginia, prescribing the limita- 
tions of suits. This section provides that where an action 
has been brought in due time, but for certain reasons 
therein specified should abate, or the judgment be arres- 
ted or reversed, on a ground which does not preclude a 
new action for the same cause, such action may be brought 
within one year after such abatement, arrest or reversal} 
of judgment &c. It is sufficient to say in regard to this 
suggestion, that the six months limitation is the contract 
of the parties, and by this contract their rights in this 
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respect must be governed ; consequently the statute of 


439 


1873. 
June Term. 


limitations is not the rule by which they are to be deter- Jyaranana & 


mined. 

This question has been expressly decided by the Su- 
preme Court of the United States in the case of Riddles- 
barger vs. Hartford Insurance Company, 7 Wall. 386. 
In this case the parties claimed the benefit of a similar 
provision in the statutes of Missouri. The Court says; 
however; “In the second place the rights of the parties 
flow from the contract. That relieves them from the 
general limitations of the statute, and asa consequence 
from its exceptions also. The action mentioned, which 
must be commenced within the twelve months, is the one 
which is prosecuted to judgment. The failure of a pre- 
vious action from any cause cannot alter the case. The 
contract declares that an action shall not be sustained, 
unless such action, not some previous action, shall be 
commenced within the period designated. It makes no 
provision for any exception in the event of a failure of 
an action commenced, and the Court cannot insert one 
without changing the contract.” 

The evidence in this case, as to the waiver, is the same 
as in the case against the Peabody Insurance Company. 
For the reasons expressed in the opinion in that case, 
the limitation clause in the policy here, is held to be 
valid, and that there was no waiver of the same by the 
Company. 

The judgment in this case is reversed, with costs to 
the Defendant; and this Court, proceeding to render 
such judgment as the Court below should have rendered, 
doth adjudge that the matter aforesaid so shewn in evi- 
dence to the jury by the said Plaintiffs is not sufficient 
in law to maintain the said issues on the part of the 
Plaintiffs, and that the said Defendant is not bound by 
the law of the land to answer the same; whereof, for 
want of sufficient matter in that behalf to the said jury 
shewn in evidence, the said Plaintiffs are barred from 
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having or maintaining their aforesaid action thereof 
against it, and that said Defendant go thereof without 
day, and recover from the said Plaintiffs their costs 
about their defence in the Circuit Court expended. 


Haywnonp, President, Horrman and Moore, Judges, 
concur in the foregoing opinion. 











OF WEST VIRGINIA. 44] 


WHEETING. 


MONROE ET ALS Ys. BARTLETT ET ALS. 1873. 


June Term, 
W. W. MonroE AND VirGintA MONROE, HIS WIFE, 
AND W. H. MANN, PLAINTIFFS AND APPELLEES 
against EK. T. BARTLETT AND FaNNY BARTLETT, 
DEFENDANTS AND APPELLANTS. 


Decided July 15th, 1873. 


SYLLABUS. 


1. Under the provisions of the Code of this State, a judge of a circuit 
court has no power or authority to render a decree in vacation, 
which purports to be final, as to any subject embraced by it. 

2. Upon an appeal taken from sucha decree as matter of right, under 
the provision of chapter 135 and sections 1, 2, 3 and 4 of the Code, 
the appellate court will not dismiss the appeal because the decree 
was rendered without sufficient authority by the judge, but 
will take jurisdiction of the cause and decree, so far, and so far 
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ouly, as to reverse the decree, and remand the cause to the circuit 
court, there to be proceeded with, and heard and determined ac- 


cording to the rules and usages governing courts of equity in this 
State. 


3. The judge having acted upon the cause prematurely, as well as 
without proper authority, it is not proper for the appellate court 
to determine and decree upon the merits of the case, especially as 
there are infant parties in interest, before the cause is first heard 
and acted upon by the court below. 


The case is stated in the opinion of the Court. 
Sands and Hutchinson for Appellants. 
Lee, Camden and Cole for Appellees. 


Haymonp, President. 


This is an appeal trom what purports to be, in several 
most important and material respects, a final decree in 
a chancery cause, made by George Loomis, Judge of the 
Circuit Court of Wood county, in chambers and not in 
Court. 

The decree was made by the Judge on the 6th day of 
July 1872. One of the assignments of error made by 
the Appellants, is that the decree was entered at cham- 
bers. The judge of acircuit court may grant and dis- 
solve injunctions, appoint special receivers in a certain 
class of causes, and may also in vacation, direct any 
proper account to be taken in a cause, in a court of his 
circuit &e. Buta judge has no authority to make any 
final decree, in a pending cause, during vacation. At 
one time in Virginia, ajudge of a circuit or chancery 
court was not authorized by law to dissolve injunctions 
during vacation, and during that time the chancery 
court for the city of Richmond, during term, made an 
order dissolving a pending injunction, but by another 


' order, made during the same term, directed the order of 


dissolution not to go out. After the term was ended, 
and during vacation, the chancellor made this order ; 
‘There is no ground which I am able to discover for the 
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interference of a court of equity. The case, as it SeeMS june Term. 
to me, was most clearly mistaken, and regarding the or- Monroe et als 
der for the injunction as improvident, the dissolution of Bartlett et als. 
it at last term was correct, and a copy of the order for it 
may now go out.” In this case it was held by the Court 
of Appeals of Virginia that; “It is an irregular pro- 
ceeding in a chancellor to dissolve an injunction in 
court, with a direction that the order of dissolution 
should not go out ; and then, in vacation, to direct that 
the order should go out. From such an order an appeal 
lies to the Court of Appeats.” See case of Randolph 
vs. Randolph, 6 Rand., 194. In this case Judge Carr 
said ; “From this, it would seem, that the order of dis- 
solution was given in court, but its operation suspended 
by another order, till the case should be considered in 
the vacation following, and the mandate revived which 
should give effect to the whole. Had the chancellor the 
power to act upon the case in vacation? That he can- 
not dissolve an injunction in the country is clear. That 
must be done incourt. Yet is not this order, made at 
Needham, in effect the dissolution? Is it not that, which 
gives life and animation to the order made in Court? 
Without it, the court order was wholly inefficient; the 
injunction, to every practical effect, not dissolved; no 
execution could issue; and I presume, no appeal from 
the order could be taken ; for it was still sub judice * * 
Considering this last orderas the one appealed from, it 
may be asked, has the court the power to grant appeals 
from such orders. Ianswer, this court may grant ap- 
peals from the dissolution of injunctions; and this or- 
der (however irregular) has had this effect.” 

“When considering the question whether proceedings 
in error might, or should be brought or not, it should be 
remembered that there are some errors so obvious and 
gross, that they render the judgment void, a nullity, 
collaterally, or in any manner that the question may 
arise, without a writ of error to reverse it. But even in 
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such case, error for the reversal of such judgments might 


Monroe et als be sustained, and that would be the better way, as being 
Vv. . *,° > . 
Bartlettet als. More direct and positive. Errors of this sort are such 


as exist where there was a failure of jurisdiction in the 
court; or the want of jurisdiction over the person of the 
defendant in the judgment, on the account that there 
has been no service of process, or appearance of the 
defendant, or that there was no legal cause of action or 
complaiant.” Powell on Appellate Proceedings, Chap. 
6, sec. 6, pages 264 & 265. In the 112 Chap. of the 
Code, sec. 11, it is provided that, “ All orders and 
decrees made by a judge out of court in a cause pending 
in court shall be certified by him to the clerk of the 
court in which the same is pending, and be entered by 
such clerk in the proper order book.” The decree ap- 
pealed from in this cause was certified by the judge, 
and entered by the clerk of record in the chancery order 
book as part of the proceedings of the cause. Of course 
the 11th sec. of Chap. 113 only refers to such orders and 
decrees as the judge is authorized by law to make out of 
court. A chancery cause can be heard, and final decree 
rendered therein only in open court, unless there be 
some consent order made in court in relation thereto, 
and we do not now determine it to be competent to do 
so by consent, as the question does not arise here. The 
parties are entitled to be heard in open court; they are 
entitled until the commencement of the term of court to 
take their depositions, and otherwise to prepare for the 
hearing of the cause. At the term ofcourt, parties appear 
before the court to be heard as their cases are called. 
They do not appear before the judge in vacation ; they 
are not expected or required todo so. If judges in vaca- 


tion are allowed, at their pleasure, between times to take _ 


papers in chancery causes from the clerk’s office, and 
make final decrees therein, and have the clerk to enter 
them of record, then parties litigant may at any time, at 
the mere option of the judge, have their causes decided 
before they are heard as well as before they are ready, 
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and great injustice and hardship be thereby done. 
Courts of equity would in this way be converted into 
courts of injustice and oppression. Chap. 135 of the 
Code, section 1, and eighth division thereof, provides that 
a party may appeal as of right, “In any civil case, 
whether it be an action at law or suit in equity, wherein 
there isa final judgment or decree.” And by the seventh 
division of said section it is provided that a party may 
appeal in a case in chancery wherein there is a decree or 
order granting or dissolving an injunction, or requiring 
money to paid, or the possession or title of property to 
be changed. 

Upon examination of the authorities cited we think 
we have jurisdiction, and should take cognizance of the 
cause upon the appeal so far as to consider the decree, 
and reverse it, because not made and entered in open 
court. We also think as the cause was not heard in open 
court, and the decree there enterd, that the cause should 
be treated by us, after reversing the decree appealed from, 
as though it was before us without having been deter- 
mined or passed upon by the Cireuit Court of Wood 
county, as to the matters decreed in said decree. Each 
party is entitled to be heard before the Circuit Court upon 
the questions involved in the cause, and to have the 
judgment of the Court thereon after such hearing. For 
ought we can see, by the next term of the Circuit Court 
of Wood county, after this decree was rendered and en- 
tered, the cause might have been changed materially by 
the taking and filing of additional testimony. This, 
either party had the right to do prior to the court, but of 
this right each party has been deprived, so far as we can 
see by the record, and we must go by the record, especially 
as there are infant parties deeply interested in the de- 
termination of the suit. If we were to examine this 
cause and determine it upon its merits we might do some 
of the parties great injustice, as it would prevent them 
from taking testimony which they have the right to take, 
if they choose, before the hearingin open court. Besides 
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if we were to examine the cause on its merits, and be of 


Monroe ct als OPinion that justice and equity authorized such decree 
Bartlett et als. 428 was made by the judge, we would be called upon to 


affirm a decree made in chambers by a judge without 
authority of laws. In other words we would be called 
upon to affirm an unauthorized decree. By so doing we 
think we would establish a precedent which, if followed, 
might, and doubtless would, result in great injustice and 
mischief. After due reflection we have determined, for 
the reasons also stated, that it is our duty to reverse the 
decree appealed from, and remand the cause to the Cir- 
cuit Court, with directions to hear and determine the 
same occording to the rules, and usages governing courts 
of equity in this State. 

The decree of the 6th of July 1872, which is appealed 
from, must therefore be reversed with costs to the Appel- 
lants. And this Court proceeding to render such decree 
as the Court below should have rendered, orders, adjudges 
and decrees that the cause be remanded to the Circuit 
Court of Wood county there to be proceeded with, and 
heard and determined according to the rules and usages 
governing courts of equity in this state. 


HorrMan, Pavuuu and Moors, Judges, concur in the 
foregoing opinion. 
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WHEELING, 


_ clieieae = a EF .TW re ; aa ae 1873. 
EXCHANGE BANK OF VIRGINIA Vs. HALL ET ALS. Seis: 


THE EXCHANGE BANK OF VIRGINIA PLAINTIFF IN 
THE ACTION AND IN ERROR against RoBERT Por- 
TER, THoMAS M. HARRIS AND Cyrus HALL, DE- 
FENDANTS IN THE ACTION AND ERROR. 


Decided July 15th, 1873. 


SYLLABUS. 


The failure of a plaintiff to take any steps towards maturing a cause 
against adefendant, beyond theentrance of a common order, for 
eleven years, there not being, during that period, even an order of 
continuance, and no appearance, for some years, of the case upon 
the docket of the court, is a discontinuance of said cause. 


The case is stated in the opinion of the Court. 


Boggess for Piaintiff in error. 


Sands for Defendants in error. 
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PAULL, Judge. 


The record in this cause is exceedingiy imperfect, ow- 
ing, it is alleged, to the loss of the original papers. It 
recites, that the plaintiff, the Exchange Bank of Vir- 
ginia, sued out of the office of the county court of Gil- 
mer county, a writand summons in debt, against Robert 
Porter &c., returnable to January rules 1857, and that 
said summons and writ are lost. 


The record further recites, thatin the clerk’s office of 
said county, in January 1857, the following rule was 
taken, and entered, in said cause; Summons executed 
on Harris, Nar. filed and common order vs. him, alias 
summons vs. the other defendants, and which Nar., and 
alias summons are lost. Again the record recites, that 
on the first Monday in February 1857, the fol- 
lowing rule was taken and entered in said cause; Com- 
mon order confirmed vs. Harris; common order vs, 
the other defendants ; and that at the February term of 
said court, in the year 1857, a judgment was entered 
against Thomas Harris for $564,94, with the interest, as 
therein recited. The record then recites, that in June 
1868, the Plaintiff sued out an alias summons against 
Robert Porter, Thomas M. Harris and A. Cyrus Hall, to 
appear &c., and answer the plaintiff’s plea of debt &ec. 
At rules held in the clerk’s office, in August 1868, the 
summons being returned executed, said Hall appears 
and files a plea of abatement. Tothisplea the Plaintiff 
replied generally, but at the term of the court held in 
October 1868, the Plaintiff moved the Court to reject 
said plea, which was accordingly done, and thereupon 
the Defendant moved the Court to grant the writ in this 
cause. At the same time, the Plaintiff having obtained 


leave of the'Court, on filing the affidavit of the clerk of - 


the Court that the original writ, declaration and note, 
being part of the record in this cause, were lost, filed a 
new declaration, complaining of Cyrus Hall and others. 


ed 
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At the August term, 1870, of the Circuit Court of said 
county, the defendant, Cyrus Hall, moved the Court th 
this cause, as to him, be discontinued, which motion was 
granted; the Court considering that by reason of the 
chasm appearing in the proceedings as to defendant 
Hall, that a discontinuance of said cause has occurred as 
to him, and ordered that no further proceedings be had 
against him in this cause. And to this action of the 
Court the Plaintiff excepts. An agreed statement of 
facts appears in the record, containing some of the fore- 
going particulars, and agreeing further, that it does not 
appear, from the rule or appearance book or otherwise, 
that any alias or other writ, against said Hall, issued 
in this cause after January rules 1857, until the alias 
summons, which issued in June 1868, and which was re- 
turned executed. It is further agreed, that it does not 
appear, from the rule or appearance book of the Court, 
that any notice of or continuance of said cause, as to said 
Hall, at rules, was taken or had after January rules 
1857, until August rules 1868 ; except that a common 
order was entered against Porter and Hall at February 
rules 1857, and no further appearance of the said cause 
at rules thereafter ; and that after February term 1857, 
no continuance on said docket was had thereafter as to 
the said other defendants, Porter and Hall, or that said 
cause appeared thereafter on said docket of the Circuit 
Court until August rules 1868. 

Under the statement of facts here presented, as ap- 
pearing upon the record and in the agreement, there 
Was unquestionably a discontinuance of thiscause. The 
original writ and summons were sued out on the 30th 
day of December 1856, returnable to January rules 
1857, anda common order was entered against Cyrus 
Hall, the party now appearing and making defence, at 
February rules 1857. Beyond the entrance of this com- 
mon order against this Defendant, it does not appear 

55 


449 


1873. 
June Term. 


«xchange 
sank of Va. 


v. 
Hall et als. 




















450 


1873. 


June Term. 


Exchange 
Bank of Va. 


v. 
Hall et als. 


SUPREME COURT OF APPEALS 


that any proceedings were ever taken against this De- 
fendant, until the alias summons was issued on the 29th 
day of June 1868, a period of more than eleven years,. 
During all this period there was no order of continuance 
as to this Defendant, no other steps taken, nor did the 
cause appear thereafter upon the docket of the Cir- 
cuit Court until August rules 1868. In practice, the 
chasm or interruption in the proceedings occasioned by 
the failure of the Plaintiff to continue the suit regularly 
from time to time, as he ought, is a discontinuance. % 
Blackst. Com., 296 ; Bouvier’s Law Dictionary, title Dis- 
continuance. This is literally true in the present case. 
But it is said that the appearance of defendant Hall, and 
his filing a plea of abatement after service of the alias 
summons in June 1868, was a waiver of all former ir- 
regularities in the proceedings. It will be observed, 
however, that after this plea was filed, there were othe, 
irregularities, such as the Plaintiff replying generally to 
this plea, and afterwards moving the Court to reject. it, 
which was done; and again, the Defendant then moved 
to quash, at the same term, this alias summons, as I un- 
derstand it from the record, but it is said afterwards in 
the record, that the Defendant’s motion to dismiss the 
original writ is overruled. Moreover, when this motion 
for a judgment of discontinuance was made, at the Au- 
gust term 1870, it wassubmitted by the parties, on the 
ugreed statement of facts, to which reference has been 
made, and in which there is no allusion to any proceed- 
ings in the cause after the alias summons of June 1868, 
It is most manifest that the judgment of the Court was 
asked, touching the proper decision of that motion for 
a discontinuance, simply and alone upon the facts pre- 
sented in the agreed statement, without regard to the 
subsequent proceedings, including the alias summons is-’ 
sued in June 1868; and in this view of the case, the 
judgment of the Court, upon that motion, was clearly 
right. And this renders any further notice of these pro- 
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ceedings unnecessary, as not properly arising for adjudi a, 
eation. Exchange 
The judgment of the Circuit Court is affirmed, with 2™*of Va 
damages and costs to the Appellee, Cyrus Hall. ailaiceeat 


HaymMonpD, President, and HorrmMan and Moors, 
Judges, concur in the foregoing opinion. 
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a. CLEGGETT vs. KITTLE ET AL. 


THomAs JOHN CLEGGETT, PLAINTIFF AND APPEL- 
LANT, against NestER H. KirrLeE anp SAMUEL 
Woops, DEFENDANTS AND APPELLEES. 


Decided July 15th, 1873. 


SYLLABUS. 


1. When a cause is regularly heard without objection on bill and ans- 
wer without any replication, the answer will generally be taken 
as true. 


2. K. procured the surveyor of Barbour county to enter and survey 
for him, as wasteand unappropriated landin said county, two par- 
cels of land containing 85 and 187 acres respectively, which were 
lodged with the register of the land office at Richmond, Virginia; 
and thereupon C. and others, before patents issued upon said surveys 
filed caveats against the issuing of grants to K,upon his surveys, upon 
ground that the whole or some part of one or both of K’s. surveys 
was within the true boundaries of a larger tract patented to one 
Rey. C. K., on the 14th day of November 1856, by writing under 








OF WEST VIRGINIA. 453 


seal, assigned to W. all his right, title and interest in and to the 1678. 

y. ayes : os : June Term. 
survey of land of 85 acres, and his interest in and to the survey anatase 
of land containing 187 acres. 


This writing was acknowledged before a justice of the county of B., in 
which the lands were situated, on the day of its date, and duly ad- 
mitted to record by virtue of the said acknowledgement on the 
17th of November 1856. W. for a consideration hereafter ex- 
pressed, became willing to relinquish to C. so much of one or both 
of said small surveys as was contained within the boundaries of 
the larger tract as then claimed by C., in compromising the caveat 
suits with C. And in consideration thereof, and for the purpose of 
settling the said caveats, and quieting the title of C.to the larger 
tract it was agreed between C. and W. that the caveats should be 
dismissed, each party thereto to pay his own costs therein, W. to 
assign both ofsaid smaller surveys to C., so that grants might issue 
thereon in the name of C., and C, to pay W. for said assignments, 
the sum of $200, which might be paid in due cash bonds on sol- 
vent men in the county of B.on or before the 10th of October 
1857, and also in addition to said $200 to be paid to W. by C. as 
aforesaid, C. further agreed to convey to W., by deed, so soon as 
said grants should issue, so much of one or both of said surveys of 
85 and 187 acres as should be found to lie outside of the said larger 
tract as then claimed by C., all of which was agreed and consen- 
ted by W. and C. by a writing under their seals dated 15th day of 
May 1857. Afterwards, on the 22nd day of October 1857, W., by 
a writing under seal, and attested by two witnesses, but never re- 
corded, assigned said two smaller surveys to C., asthe writing 
states, for value received. Sometime afterwards C. filed his bill 
in the Circuit Court of Barbour county against W., K.and D., in 
which he alleged among other things that K. had entered and 
caused to be surveyed the said two smaller tracts of land, about 
the year 1853, and that they were within the boundaries of said 
larger tracts, and that said caveats had been filed as aforesaid, and 
that W. had an interest in said entries and surveys, and to save 
costs, for value received, assigned said surveys which had been 
eaveated by C. to C., so that grants might issue thereon to C. Tha 
the caveats were dismissed upon conditions that grants were to 
issue in the name of C., and for his benefit, and that the clerk of 
the court of B. Co., was not to send tothe Register of the land oflice 
copies of the dismission of the caveats, and that grants were to 
issue in the name of C. under the instructions of W. But that to 
the surprise of C., he had learned that grants issued in the name 
of K. or W. or both, and that they or one of them claim the land 
embraced therein, and had sold their right under said patents to 
D. C. in his bill does not describe said contract in writing between 
him and W., but charges that the attempt of W.and K., or either 
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of them, to hold the land is a fraud upon him, and prays that said 
lands be conveyed to him &c. W. answers the bill, in which he 
sets up the said contract of compromise between him and C., and 
avers that the 187 acre tract is not within the true boundaries of 
the larger tract, but is within the boundary thereof as claimed by 
C, at the date of said contract, and he also avers and alleges that 
85 acre tract is not within the boundary of the larger tract nor 
within the boundary thereof as claimed by C. at the date of said 
contract, and he also claims that no part of the $200 and its inter- 
est, aforesaid, has been paid to him, and asks that payment thereof 
be enforced. He also denies the material allegations of the bill not 
recited in effect in said contract, except he admits the assignment. 
K. also answers the bill; says he is willing that the two tracts of 
85 and 187 acres may be conveyed as the court shall direct, and 
the cause was heard on bill and answers without any replica- 
tion. Hep. 


That it was not error in the court below to declare the said $200 with 
its legalinterest a lien on the 187 acre tract, and that under the lan- 
guage of the said contract C. was not entitled to an abatement of 
the $200, because the 85 acre tract was not embraced within the 
said larger tract in fact or as claimed by C. Hetpalso, 


That it was not error, under the circumstances, inthe court below 
in directing a commissioner to convey the legal title to the 187 acres 
to C., to also direct that a lien on the same should be reserved for 
the payment of said $200 and its interest, which in the agregate 
amounted to $ 





The ease is stated in the opinion of the Court. 
Brown, for Appellant. 
Haymonp, President. 


Plaintiff alleges in his bill that the heirs and devisees 
of Bishop Cleggett owned about 1100 acres of land on 
Big Sandy creek, in the county of Barbour, a large por- 
tion of which was wild and uncultivated, but unusually 
fertile and valuable. That one Nester H. Kittle made 
two entries and surveys upon said land, one of 85 acres, 
and another of 187 acres, adjoining lands belonging to 
Henry Keiser and John Dolten, which surveys and 
entries were made about the year 1853. That Plaintiff 
being one of the heirs of said 1100 acres, and as well the 
attorney to sell the same, entered caveats to prevent 
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patents issuing on said surveys, which caveats were filed 
in the Cireuit Court of the county of Barbour. That 
Samuel Woods had an interest in the entries and surveys, 
and he had but little hope of success in defeating the 
caveats, and to save costs, on the 22nd of October 1857; 
for value received, assigned to Plaintiff the surveys so 
caveated, so that grants for the same might issue thereon 
in the name of Plaintiff; which entries and surveys had 
been and were assigned by Kittle to Woods on the 14th 
day of November 1856, and the assignment was duly 
acknowledged, and of record in the county of Barbour 
Plaintiff in his bill says that the agreement and assign-, 
ments are filed therewith, and they are asked to be taken 
as part thereof. The bill further alleges that the caveats 
were dismissed, upon conditions, as Plaintiff understood, 
that grants were not to issue, and if issued they were to 
issue in his name, and for his benefit. That the clerk of 
the Court was not to send to the register of the land 
office in Richmond a copy of the orders of dismission of 
the caveats, and that grants were to issue in the name of 
Plaintiff, and for his use, by the instruction of Woods. 
But that Plaintiff, to his surprise, has learned that grants 
have issued in the name of Kittle or Woods or both, and 
that they, or one of them, now claim the land, and have 
sold the same, by virtue of their right to sell under the 
grants, to Jeremiah L. Denison. That whatever shadow 
of title the grants confer in law, in equity, belongs to 
Plaintiff. The Plaintiff failed to file the agrement 
mentioned in his bill, with the papers of the cause. 
Woods and Kittle filed their separate answers to the bill, 
to which no replications were ever filed by Plaintiff. 
Woods in his answer says, in substance, that he admits 
that Kittle made and surveyed the entries for the 85 and 
187 acres of land, and that to prevent the issuing of 
grants thereon the Complainant with others claiming title 
to the 1,100 acres, known as the Clegget land, filed in 
the office of the register of lands two caveats against 
Kittle, which were returned, and tried in the Circuit 
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Court of Barbour county, and that the caveats were dis- 
missed. He admits that before the caveats were dismiss- 
ed, he became the owner of the surveys, having pur- 
chased the same from Kittle, and taken from him an 
assignment thereof on the 14th of November 1856, duly 
acknowledged and recorded, as stated in the bill. That 
the assignment is the same filed by Plaintiff. He ad- 
mits that he assigned to Plaintiff the entries and surveys, 
and endorsed the assignment on the assignment from 
Kittle which was attested by two witnesses, as required 
by law, so that the same, when lodged in the office of 
the register of lands in Virginia, would authorize the 
grants to issue to Plaintiff as his assignee. That the 
assignment was delivered to Plaintiff at the time of its 
execution, and he (Plaintiff) retained it, and never filed 
it in the land office. That very soon after the assign- 
ment by him, Plaintiff dismissed the caveats, and the 
clerk of the Circuit Court, as he wasin duty bound to 
do, forwarded to the land office the orders, and judgments 
dismissing the caveats, That Plaintiff having neglected 
to lodge his assignment of the surveys in the land office, 
grants, of course, issued to Kittle, who had then left the 
state and never returned. He (Woods) also says that 
the grants are in his custody, but that he does not now, 
and never has claimed the lands or any part thereof. 
That he has never had possession of any kind of either 
of the surveys, and that the allegations of the bill alleg- 
ing the contrary are untrue. That Plaintiff by his ten- 
ants and vendees, has had exclusive control of the lands 
since the assignment, and he, Woods, has not sold any 
portion of the lands to Denison. That he assigned the 
surveys of 85 and 187 acres to the Plaintift in considera- 
tion of covenants made by Plaintiff with him, a short 
time before, whereby he promised and obliged himself 
to pay to him (Woods) therefor two hundred dollars, 
with interest from the 10th of October 1857, no part of 
which has ever been paid. That this amount is justly 
due to him, and he is entitled to a decree in the cause for 
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that sum with interest and his costs. He also says he 
denies that any part, or either, of the surveys lie within 
the true boundaries of the 1,100 acres owned by Plaintiff. 
He alleges, that at the time of making the covenant, the 
complainant insisted, and still insists that they (the sur- 
veys) did lie within the boundaries of the 1,100 acres, 
but that in the covenant, the Plaintiff, in consideration 
that he would accept the $200 for both surveys, bound 


himself to reeconvey to him so much of one or both of 


the surveys as does not lie within the 1,100 acre tract as 
claimed by Plaintiff. That no part of the 85 acre tract 
lies within the boundaries as claimed by Plaintiff. That 
by the covenant the Plaintiff is bound to reconvey to him 
the 85 acres; and he prays that he may be compelled to 
pay the $200 with interest, and to convey to him the 85 
acres. Kittle in his answer admits his assignment to 
Woods. He denies that any part, or both, of the sur- 
veys lie within the true boundaries of the 1,100 acre 
tract; but that both of the surveys lie outside ofthe same- 
He says that the patents did not issue in his name by 
his procurement, but on account of Plaintiffs neg- 
lect. That he does not claim the surveys, and is willing 
that a commissioner be appointed to convey the legal 
title. 

The assignment to Woods is not attested by two witness- 
es, though it was acknowledged before a justice and ad- 
mitted to record. The assignment of Woods to Plain- 
tiff, though attested by two witnesses, was never otherwise 
acknowledged, and was neveradmitted to record. The 
agreement or covenant named in the answer of Woodsis 
filed, and is dated the 15th day of May 1857, and is a 
sealed instrument. The agreement is substantially as 
stated in the answer of Woods, except the Clegget tract 
is described as containing 2,010 acres, instead of 1,100, 
In the agreement, among otherthings, itis stipulated 
that ; “In consideration of the premises, and for the sole 
purpose of settling the said caveats, and forever quieting 
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the title of said Thomas John Clegget, &c., to said 
2,010 acres, as claimed by them, it is agreed between the 
said Thomas John Clegget and Samuel Woods as fol- 
lows, viz: Both of said caveats shall be dismissed, neith- 
er party claiming costs against the other; said Woods 
shall assign both of said surveys to said Thomas John 
Clegget, so that grants may issue thereon in the name of 
said Clegget ; said Clegget shall pay said Woods for said 
assignment the sum of two hundred dollars, which may 
be paid in due cash bonds on solvent men in Barbour 
county, duly assigned to said Woods, on or before the 
10th of October 1857. In addition to said sum of two 
hundred dollars, to be paid as aforesaid, said Thomas 
John Cleggett further agrees to convey by deed to said 
Woods, so soon as said grants issue, so much of one or 
both of said surveys of 85 and 187 acres, as shall be 
found to lie outside of the boundaries of said 2,010 
acre tract, as at present claimed by said Clegget as 
aforesaid.” By provision of this agreement, Plaintiff 
was to pay Woods $200 in cash, and to convey to him so 
much of the 85 and 187 acre tracts as was without the 
larger boundary. This may have been an imprudent 
contract for Plaintiff to make, but no good reason is al- 
leged to show why he should not be compelled to abide 
by and perform it. It is not for usto make a contract 
for the parties, such as we might think ought to have 
been made under the circumstances. Parties must abide 
by, and be held to their contracts, unless some good and 
sufficient reason is shown why relief should be granted 
against them. As before remarked the Plaintiff filed no 
replication to either answer. Woods filed his answer at 
the August term 1869 of the Court. At the April term 
1870, the cause was heard, without objection, upon the 
bill, answers of Woodsand Kittle, exhibits and argu- 
ment of counsel. And the Court ascertained by its de- 
cree that no part of the 85 acre tract lies within the 
boundaries of the 2,010, or rather 1,100 acres, as it is 
alled in the bill, granted to Reverend Thomas John 
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Clegget, and that no part of the 85 acres lies within 
the 1,100 acres as agreed between the Plaintiff and 
Woods and specified in the contract between them refer- 
red to and filed by Woods with his answer, and that 
therefore, the Plaintiff is not entitled to a conveyance of 
the legal title thereto from Kittle, but that Woods is en- 
tiled to receive from Kittle a conveyance therefor. The 
Court alsodecreed that Plaintiff, under the contract with 
Woods, was entitled to have a deed with covenants of 
special warranty from Kittle, conveying to him the legal 
title to the 187 acre tract, subject to the payment to 
Woods of $200, with interest from the 10th day of Oc- 
October, 1857, the purchase money agreed to be paid 
therefor. The Court also ascertained, by its decree, that 
the agreement and transfer in the bill mentioned, made 
by Kittle to Woods on the 14th of November 1856, and 
by Woods to Plaintiff, on the 22nd day of October 
1857, vests inthe Plaintiff only an equitable title to the 
187 acres, and that the same is therefore subject to the 
vendor’s lien in favor of Woods, for the sum of $200, 
with interest asaforesaid, which amounts, principal and 
interest, to $350.33 cents, which should bear interest 
from date of the decree. The Court, in the same decree, 
appointed Benjamin F. Martin a special commissioner to 
make to Woods, for and on behalf of Kittle, a deed 
with covenants of special warranty, for the 85 acres, and 
also a deed to Plaintiff, with covenants of special war- 
ranty, retaining thereon a lien for the $350.33} cents 
with interest, the purchase money due Woods, &c., and di- 
rected Martin, if the purchase money was not paid ce., 
to sell the 187 acres for the same, and the costs of suit, 
upon a credit &e. 

The following errors are assigned by Plaintiff’s coun- 
sel as being sufficient to reverse the decree, viz: 

There was no proof that the 85 acres were outside of 
the other survey. The court ought to have had that 
fact verified by actual survey or otherwise. 
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2. There was no lien, except what the court gave, on 
the lands or any part of them to pay the $200. The 
consideration was a compromise of a doubtful claim of 
title, and the title should have been decreed without the 
incumbrance of a lien. 

3. Assuming that land was the consideration of the 
debt, it was at most a claim of title, not a title. If 
anything passed or appeared to pass by the contract 
it was at most a doubtful equity—not a title, because if 
notin the survey of 1,100 acres, or 2,010 acres, it passed 
nothing, and if in it, it passed nothing, as the title was 
already in Clegget to that survey. 

4. As the title to the 85 acre tract was repudiated by 
the court, the sum of $200 should have been ratably 
abated, for if it was not so, and both tracts were outside 
of the large survey, Woods would get the lands and the 
compromise money too, which is not consistent with the 
idea that there was a lien on the land. 

The cause was heard upon the bill and answers with- 
out replication. It is provided by the 35th and 36th 
secs. of Chap. 125 of the Code that, “The defendant in a 
suit in equity may, in his answer, allege any new matter 
constituting a claim for affirmative relief in such suit, in 
the same manner and with like effect as if the same had 
been alleged in across bill filed by him therein ; and 
in such ease, if the plaintiff desire to controvert the re- 
lief prayed for in the answer, he shall file aa reply in 
writing, denying such allegations of the said answer as 
he does not admit to be true, and stating any facts con- 
stituting a defence thereto. Every material allegation 
of the bill not controverted by an answer, and every ma- 
terial allegation of new matter in the answer constitu- 


ting a claim for affirmative relief, not controverted by a. 


reply, shall, for the purposes of the suit, be taken as true, 
and no proof thereof shallbe required.” Under these 
provisions of the Code, and the practice in chancery, all 
the material allegations of the answer of Woods must be 
taken as true, in the absence of any replication. Woods 





Se 





in 

of, 
da: 
th: 
in 


th 


ni 
mi 


th 
“e 


tal 
tit 
T 
to 
re 
th 
ti’ 
al 














OF WEST VIRGINIA. 


in his answer denies that the 85 acres, or any part there- 
of, is within the large survey, oreven within the boun- 
daries thereof as claimed by Plaintiff, and he also avers 
that it is not. In the absence of a replication, and tak- 
ing the answers as true, there being no depositions in 
the cause, the first error assigned must be overruled. 

The assignment of Kittle to Woods is not an assign- 
ment of the certificates of survey, but only an assign- 
ment of the interest of Kittle in the surveys. The as- 
signment of Kittle to Woods vested in Woods the equi- 
table right to demand and receive from Kittle the legal 
title when patents issued upon the entries and surveys. 
The same remarks apply to the assignment from Woods 
to Plaintiff, except that Plaintiff's right to demand and 
receive the legal title when patents issued, is subject to 
the provisions of his agreement with Woods. As Plain- 
tiff never paid the $200 of purchase money to Woods, 
and Kittle not having conveyed the legal title to Woods 
or Plaintiff, nor Woods to Plaintiff, Woods may proper- 
ly assert a lien against the 187 acres in this suit. Plain- 
tiff in his bill says the assignment to Woods was made 
to him for valuable consideration, thereby in effect al- 
leging that he had paid to Woods the purchase money. 
This allegation is denied by the answer, and the answer 
alleges that the whole of the $200 of purchase money 
with its interest is unpaid. The agreement of Plaintiff 
and Woods shows the amount of the purchase money, 
and so does the answer of Woods which is taken as true. 
See the doctrine as to purchase money liens, when the 
legal title is not conveyed by deed to the purchaser, fully 
discussed in the opinion of the Court of Appeals of Vir- 
ginia, in the case of Yancey vs. Mauck, et als, 15 
Gratt., 300. We think the principles held in that 
case as to liens are correct in cases to which they 
are applicable, and that some of them are applicable to 
this case, and tend to support the decree made by the 
Court below as to the lien for $200, &e. 
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Assuming that the 187 acres of land are not within 
the true boundaries of the larger tract in the bill men- 
tioned, as averred in the answers, but within the bounda- 


ries of the same as claimed by Plaintiff, the Kittle title 


was more than a mere claim of title. For aught we can 
see in this case it was a good equitable title at least at 
the date of the agreement, and by the patent became a 
legal title. It is clearly to be implied from the agree- 
ment between Plaintiff and Woods, that they each con- 
templated, at the execution of the agreement, that some 
part of one or both of the small surveys was not or 
might not be embraced within the boundaries of the 
larger tract as then claimed by Plaintiff, or else why 
provide in such contingency for a conveyance to Woods 
of such part or parts. The third assignment of error is 
therefore not well founded. 

What we have already said in another place as to the 
payment of the $200 and interest, and in addition there- 
to the conveyance of so much of each of the smaller 
tracts to Woods as is not within the boundaries of the 
larger tract as claimed by Plaintiff, applies to the fourth 
assignment of error. The language of the agreement 
between Plaintiff and Woods is that, “In addition to 
said sum of two hundred dollars to be paid as aforesaid, 
said Thomas John Clagget further agrees to convey, 
&e.” It is clear from this provision, that an abatement 
of the purchase money as now claimed by Plaintiff, was 
not contemplated or expected by either party at the 
making of the agreement. The fourth assignment of 
error is therefore not well founded. 

In addition to the above assignment of errors, it is 
claimed here that the agreement of Woods and Plaintiff 
is as to the boundaries of a tract of 2,010, and not of. 
1,100 acres, and that the smaller tracts may not be em- 
braced within the boundaries of the 1,100 acres, and 
still embraced within the boundaries of the 2,010 acres 
as claimed by Plaintiff. It is evident from the allega- 
tions of the bill and the answers that the parties, in 
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speaking of the boundaries of the 1,100 acre tract, meant 
and referred to the boundaries of the large tract men- 
tioned in the agreement between Plaintiff and Woods. 
They call it by a different number of acres, but mean 
the same boundary. The Plaintiff never made any ef- 
fort to procure patents to the smaller tracts in his own 
name. He never paid or offered to pay Woods his pur- 
chase money, but, by implication at least, falsely claims 
that he had paid for it. Although he knew at the in- 
stitution of this suit that patents had issued for the 
smaller tracts in the name of Kittle, he failseven to aver 
that he had ever demanded from either Woods or Kittle 
a conveyance or conveyances of the legal title. His al- 
legation that Woods and Kittle claimed the land, and 
had sold a part or the whole of the smaller tracts to Den- 
nison is denied, and there is no proof to the contrary. 
As the case appears before us, the Plaintiff seems to have 
commenced his suit without knowing or inquiring into 
the facts, and also, to have given the case but little care 
or attention after it was commenced, although he had 
ample time to do so, if there was justice and equity 
therein. He has come into equity asking its interposi- 
tion in his behalf, and to obtain equity he must do equi- 
ty. It is further objected that if the decree was other- 
wise right, it was error to direct commissioner Martin to 
retain a lien on the 187 acres,in the deed therefor to 
Clagget, as a purchaser at the sale, would not likely be 
willing to bid for the land with the lien upon it. We 
see nothing material in this objection, for bidders and 
purchasers at the sale must see and know from the de- 
cree of sale, under which the commissioner acts, that the 
land is being sold for the purchase money lien retained 
in the deed. 

For these reasons the deeree of the Cireuit Court, 
which is appealed from, must be affirmed, and the appel- 
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Moorer, Pavitt and HorrmMan, Judges, concur in 
the foregoing opinion. 
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IEL FELTON, DEFENDANT AND APPELLANT. 


Decided July 17th, 1873. 


SYLLABUS. 


After a final decree has been made in a cause, it is error, at a subse- 
quent term, to allow a party to file an answer, and thereupon to 
open up the proceedings, to set aside and reverse the former 
decree, and to hear and determine the cause de novo, 


The case is stated in the opinion of the Court. 


Boggess for Appellant. 
57 





‘ 





466 SUPREME COURT OF APPEALS 


1873. . 
Jan xcrm, FAULL, Judge. 








eal The Plaintiff filed hisbill in 1869, vs. Reuben Davis- 
etal. son, adm’r of Caleb M. Felton, setting forth that said 
Felton was in debt to him, said Plaintiff, in the amount 
of a single bill for $36.45, executed by him to the firm 
of Strickler & Co., and by said firm assigned to the 
Plaintiff. The bill alleges that there are no assets in 
the hands of the adminstrator, and prays that the real 
estate of the intestate, Caleb M. Felton, may be subjeeted 
to the payment of Plaintiff’s claim. The widow of the 
said Felton, (now married,) and her husband, together 
with the infantchildren of said Felton, are made parties; 
the infants appear by guardian ad litem, and all the par- 
ties are duly served with process. The proceedings being 
all properly matured, the court, at the November term 
thereof 1869, referred the cause toa master to audit, 
state and settle the administrator’s accounts, and to take 
proof of and report all claims against the estate of said 
Caleb M. Felton, deceased, their several amounts and pri- 
orities, and any other matter deemed pertinent by him- 
self or any of the parties. Notice of this order of 
reference was required to be published in some news- 
paper, published in the county of Harrison, according to 
law. Ata subsequent term of the court in November 
1870, the cause was heard upon the bill and exhibit, (a 
deed shewing the title of Caleb M. Felton to his lands,) 
the answer of the guardian ad litem and the report of 
the master, to which there was no exception. And it 
appearing to the Court, from the report of the commis- 
sioner, that there remained in the hands of Reuben Da- 
visson, the administrator, a sum sufficient to pay the claim 
of the Plaintiff, and a few other small debts which had 
been reported, the Court rendered a decree that said 
creditors receive the amount of their said claims respec- 
tively from the administrator, and that they be paid out 
of the assets in his hands; and that the Plaintiff recover 
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his costs in the suit, to be paid by the administrator out 
of funds in his hands. 

This appears to be a final decree, ascertaining and set- 
tling, by regularly conducted proceedings, the rights and 
liabilities of all parties properly brougnt before the 
Court, disposing of the whole subject in controversy, 
giving all the relief contemplated, and leaving nothing 
to be done. Ata following term of the court however, 
in April 1871, the defendant Reuben Davission, the ad- 
ministrator aforesaid, appears and asks leave to file his 
answer, which leave is given him, and his answer is filed, 
alleging that he was so busily occupied that he had no 
time to attend before the commissioner, though person- 
ally summoned, and alleging further that he had long 
since fully administered all the estate which had come to 
his hands. At the same term of the court, in April 1871, 
Daniel Felton asks and obtains leave to file excep- 
tions to the commissioners report, and they are accord- 
ingly filed; he further obtains leave to file his petition, 
praying that he may be made a party defendant in said 
suit, and setting forth an equitable title in himself to the 
tract of land, described in the Plaintiffs bill, and there 
prayed to be sold for the payment of his claim: and 
this petition was thereupon remanded to rules for further 
proceedings to be had thereon. After these proceedings 
were thus had at this April term 1871, the Court pro- 
ceeded at this same term of the Court to hear the case 
de novo, upon the papers formerly read, the former orders 
and decrees, the answer of the administrator and the ex- 
ceptions filed to the commissioners report, and decreed 
first that said exceptions be overruled ; and secondly, 
that it appearing to the court, that the administor has 
fully administered all the estate which came into his 
hands, and that a sale or decedent’s land will be neces- 
sary for the payment of his debts, ordered that the former 
decree confirming the report of the commissioner, and 
directing the administrator to pay the several debts 
therein mentioned, be wholly set aside and reversed : 
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and thirdly, decreeing that the land described in the 
the Plaintiffs bill be sold for the payment of decedent’s 
debts and claims as heretofore reported. 

Without commenting upon the irregularities appear- 
ing upon the face of this last decree, in directing the 
land to be sold which was claimed by Daniel Felton, 
whose petition had been received and sent to rules for 
further proceedings, without awaiting their maturity ; 
or in accepting the answer of the administrator as true, 
without another reference to the master for further re- 
port, and thereupon decreeing the sale of lands belong- 
ing to infants; the error of the Circuit Court consisted 
in permitting the answer of the administrator to be re- 
ceived and filed, at a subsequent term of the Court, after 
a final decree had been rendered in the cause, upon pro- 
ceedings regularly had, and to which there is no excep- 
tion. By the provisions of the Code, a defendant may file 
his answer at any time before final decree. To do this at 
a subsequent term of the Court, after the final decree 
was made is too late, and this gave rise to the irregular 
action of the Court, which was based upon it. 

The decree of the 17th day of April 1871, is reversed, 
with costs to the Appellant; and this Court proceeding 
to render such decree as the Circuit Court should have 
rendered, doth adjudge, order and decree, that all the pro- 
ceedings had in said cause at the April term 1871, be 
and the same are hereby dismissed, but without preju- 
dice toany rights of Daniel Felton to the land referred 
to, and claimed by him in his petition filed in this cause. 


Haymonp, President, and HorrmMan and Moore, 
Judges, concur in the foregoing opinion. 
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BE. vs. LIST ET ALS. 


JosEPH BELL, DEFENDANT AND APPELLANT, against 
Henry K. List, Bexnsamin DAVENPORT AND 
GeorGE H. PArKs, SURVIVORS OF TITEMSELVES 
AND Rosert Morrison, DEC’D, WHO WERE PART- 
NERS UNDER THE FIRM NAME OF List, MORRISON 
& Co., PLAINTIFFs, AND D.C. List, ApM’R or J. 
C. ACHESON, DEC’D, DEFENDANT—APPELLEES. 


Decided July 17th, 1873. 


SYLLABUS. 


1. A. filed his bill against B., the administrator of C., claiming a debt 
against the estate of C., claiming that he was entitled to have his 
debt paid out of the assets in the hands of the administrator. B. 
answered the bill, and claims that there was not sufficient assets 
to pay the debts against the estate. The court referred the cause, 
by consent of the parties to the bill, to a commissioner to ascer- 
tain among other things “What debts are due from said estate and 
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1873. respective priorities, if any, and any other matters deemed perti- 
Sune Term. : . ° ‘ 

nent by any of the creditors of the said estate, or any of the par- 

ties in interest;” and directed the commissioner in the decree, be- 

fore proceeding to state the account, to give notice to the creditors 

and all persons interested in the estate, by publication of the time 

and place of taking the same in some newspaper published in the 





. city of Wheeling, at least four weeks before commencing to take 
the said account; and the court, in the decree, adjudged that such 
publication shall be equivalent to personal service. The commis- 
sioner proceeds to discharge his duties under the decree, and among 
other debts against the estate of A., he reports a debt as being due 
to B. of $4,000, in the aggregate, exclusive ofinterest. The court 
hears the case upon the bill, answer of L., administrator, and report 
of the commissioner, to which no exceptions were filed, and di- 
rects what disposition shall be made of the assets, and orders that 
after paying the costs of suit and the funeral expenses, amounting 
to $169.68, out of the residue to pay the balance pro rata on the 
debts mentioned in Schedule A to the extent of the funds in his 
hands—Schedule A is a list of the creditors of the estate, showing 
the amount due to each, filed with the commissioners report and 
as part thereof, and B. isone ofthe creditors. 5b. feeling aggrieved 
by this decree, moves the Circuit Court after due notice, to re- 
verse and set aside said decree, and the Circuit Court, on motion, 
dismissed the motion to reverse. HrLp, ‘* 


That it was not error in the Cireuit Court to dismiss the mo- 
tion, because the decree sought to be reversed was not a decree 
on a bill taken for confessed. 


The case is stated in the opinion of the Court. 
Peck for Appellant. 


Pendleton and Davenport for Appellees. 


Haymonp, President. 


Henry K. List, Benjamin Davenport and George H. 
Parks, survivors of themselves and Robert Morrison, 
late partners as List, Morrison & Co., filed their bill in 
the Circuit Court of Ohio county against Daniel C. List, 
administrator of the estate of James C. Acheson, de- 
ceased, alleging that the decedent at his death was in- 
debted to them upon account for goods &c. in the sum of 
$67.03; that no part of their debt has been paid; that 
decedent died intestate, and Daniel C. List on the 8th day 
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of July 1870, was duly appointed administrator of dece- 
dent; that the administrator has converted the assets 
of the estate into money, and refused to distribute the 
same, and pay Plaintiffs their debt which they are entitled 
to receive out of the funds in the hands of the adminis- 
trator, and that the administrator refused to distribute 
any of the assets among the creditors of the estate. The 
bill prays that the admistrator be compelled to make 
an account of what assets of the estate have come into 
his hands to be administered, ana what disposition he has 
made of the same, and that he be decreed to pay the 
Plaintiffs’ debt and interest in such order of priority as 
they may be entitled to have the same paid &c. The 
administrator filed his answer to the bill, in which he 
says it is true he has reduced to his possession the personal 
assets of the decedent in so far as they are accessible, but 
that there are other and outstanding matters and assets 
which cannot now be converted by him, owing to al- 
leged liens upon them, and without them the estate, he 
thinks, is insolvent, that he has for this reason refused to 
make payment to creditors, not knowing to what they 
are entitled, or how they stand inter se, and that he has 
decided to distribute the assets only upon the order of 
the Court whose advisement he asks in the premises; 
that he is willing that all proper accounts shall be taken, 
and, upon their coming in, he asks the court to make such 
order as to the funds of the estate and their appropria- 
tion as will save him harmless. 

The cause seems to have been placed on the docket of 
the Cireuit Court at the April term 1871 thereof. And 
by consent of the parties to the bill, the cause was heard 
upon the bill, answer of the administrator and general 
replication thereto, and the Court decreed that the cause 
be referred to one of its commissioners to ascertain and 
report, first, what assets have come into the hands of the 
administrator; secondly, what assets, if any, there are 
belonging to the estate unadministered, their character 
and condition, and what liens there are upon the assets, 
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if any ; what debts are due from the estate and their re- 
spective priorities, ifany ; thirdly, any other matters deem- 
ed pertinent by any ofthe creditors of the estate, or by any 
parties in interest. But before proceeding to state the ac- 
count the commissioner isdirected to give notice to the cred- 
itors, and all persons interested in the estate, by publication 
of the time and place of taking the same, in some news- 
paper printed in the city of Wheeling, at least four weeks 
before commencing to take the account ; and the decree 
provides that such publication shall be equivalent to per- 
sonal service. The commissioner, in pursuance of this 
decree, made his report. On the 26th of June 1871, at 
a Circuit Court, the cause came on to be heard, by con- 
sent, upon the bill, answer and report of commissioner 
Cranmer, to which there were no exceptions filed. And 
the Court made a final decree in the cause, in which, 
among other things, it is recited and decreed as follows, 
viz: “And it further appearing from said report that at 
the death of said Acheson he was indebted to the Mer- 
chants and National Bank in the sum of $4,000, and 
that said bank, at that time, held ten shares of its capi- 
tal stock in the name of said Acheson, which has since 
been delivered up to said administrator upon the terms 
set forth in said report of the master, the Court being of 
opinion that the said bank had the right to offset its debt 
of $4,000 against any claim of the said administrator for 
said stock, doth order that the net proceeds of said stock 
be applied by the said administrator towards the pay- 


ment of the debt due the Bank. And the Court doth 


further order, that after paying the costs of suit and the 
funeral expenses, amounting to $169.68, the said admin- 
istrator pay pro rata the debts mentioned in Schedule A. 
to the extent of the funds in his hands. By reference 
to Schedul A. it is seen that the debt of Joseph Bell, in 
the aggregate, exclusive of interest, is near $4,000, as 
reported by the commissioner. The assets in the hands 
of the administrator unadministered, according to the 
report of the commissioner, is $1,468.56, including 
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$1,037.50 the proceeds of the ten shares of bank stock. 
There are a number of debts reported against the estate 
of decedent as being due and unpaid, which, in the ag- 
gregate, amount largely beyond the assets reported. 
The debt of Joseph Bell against the estate of decedent, 
among others, is reported by the commissioner. The 
appellant Joseph Bell, being a large creditor, feeling 
himself aggrieved by the final decree in the cause, ap- 
peared in court on the 16th day of October 1871, and on 
his motion leave was granted to him to file his motion to 
set aside the orders and decrees entered in said cause, 
and for tlie purpose of reviewing and reversing the same. 
This was at a term of the court subsequent to the rendi- 
tion of the final decree. Notice of the motion seems to 
have been served on the parties to the bill a sufficient 
length of time prior to its being made. On the 9th of 
March 1871, this entry and order was made in the cause 
viz: “List, Morrison & Co., vs. J. C. Acheson, adminis- 
trator, &c., upon a petition of Joseph Bell filed herein. 

This cause came on this day to be heard upon the 
motion of Henry K. List, made at the last term, to dis- 
miss said petition as improperly filed herein. Upon 
consideration whereof, the Court doth sustain said mo- 
tion, and does hereby dismiss said petition.” From this 
order of the Circuit Court dismissing the said motion 
and petition, Joseph Bell has appealed to this Court. 
The motion so dismissed was made under so much of the 
provisions of the 5th sec. of Ch. 134 of the Code of 1868 as is 
in these words, viz: “The court in which there is a judg- 
ment by default, or a decree on abill taken for confessed, 
or the judgeof said court in the vacation thereof, may, 
on motion, reverse such judgment or decree for any error 
tor which an appellate court might reverse it,” &e. In 
the case of Richardson’s ex’x et al., vs. Jones, 12 
Gratt., 55. Judge Lee in delivering the unanimous 
opinion of the court, in speaking of the provision 
just cited, says: “And in such acase no reversal or 

58 
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amendment could be effected under the 5th sec. which 
only applies when the supposed error appears in some 
part of the record. S,o recently, held by this Court, in 
Powell’s case, 11 Gratt. 822.” 

I think such is clearly the proper construction of the 
provision. It is objected here that the Appellant is not 
such a party to the original cause as is entitled to appeal 
from the final decree in the cause, or move to reverse un- 
der said 5th sec., orappeal from the order dismissing the 
motion to reverse. Story in his equity pleading, sec. 99, 
says: “Thus a few creditors may maintain a suit in be- 
half of themselves, and all the other creditors of a de- 
ceased debtor,‘against his proper representatives, for an 
account and application of his assets, real as well as per- 
sonal, in payment of their demands. In such a case, the 
whole administration and settlement of the estate is as- 
sumed by the court, the assets are marshalled, and the 
decree is made for the benefit of all the creditors. The 
other creditors may come in under the decree, and prove 
their debts before the master, to whom the cause is re- 
ferred, and obtain satisfaction of their demands equally, 
with the Plaintiffs in the suit; and under such cireum- 
stances they are treated as parties to the suit. If how- 
ever, they decline to come in before the master, they 
will be excluded from the benefit of the decree; and yet 
they will from necessity be considered as bound by the 
acts done under its authority.” See also, 2 Paige R. 
19—the opinion of Chancellor Walworth; also note 1, 
in the latter part of said sec. of Story. The court may, 
on a bill filed by a single creditor against the adminis- 
trator alone upon a proper case made, make a general de- 
cree fora general account, as is done in a common bill 
for all the creditors. 1st Story Com. on Kq., sec. 546, 
note 2, and authorities there cited; also Story Eq. PI., 
sec. 100, note 1, latter part of section, and the many cases 
there cited. Stephenson vs. Taverners, 9 Gratt. 398. 
At the end of note 1, page 100 of Story Eq. Plea, sec. 
99—it is said: “In the case of creditors coming before 
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the master, they have been held entitled to re-hear the ,, 


cause, though not technically parties, because the decree 
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affected their interest.” Gifford vs. Hart, 1 Sch. &  jistet ats. 


Lefr. 409. In the case last cited the Chancellor, on page 
409, says: “Even in cases of creditors coming before the 
master, they have been held entitled to re-hear the cause 
though not parties, because the decree affected their in- 
terest.” In Hungerford’s case, the creditors complained 
that the property had not been applied as it ought; it 
was objected that they should not come in under the de- 
cree, and impeach the decree ; it was answered that they 
might; for if the decree contained in itself a wrong dis- 
position of the property, they, coming in as creditors, had 
aright to appeal, because the decree bound their right. 
See also 2 Bro. P. C. 314. I think under the provi- 
sions of the Ist sec. of Chap. 135 of the Code, it was 
competent for the Appellant to appeal from the order of 
the Court, dismissing his motion to reverse the final de- 
eree; but, I do not think, that the final decree sought 
to be reversed by the motion was a decree “on a bill 
taken for confessed,” or that it can be so considered in 
any sense. It was evidently a decree upon bill, answer, 
&e. Still as the commissioner reported the debt of the 
Appellant, asa debt due against the estate, it must be 
taken prima facie, at least, that the Appellant responded to 
the notice of the commissioner, and appeared before him, 
and proved his debt under the decree of reference; and 
thereby became substantially a party to the suit. The 
commissioner having reported Appellants debt, and the 
report being affirmed, the Appellant justly became a 
claimant in the suit, for such part of the assets in the 
hands of the administrator as by law he was entitled to. 
The Appellant being one of the creditors named in 
Schedule A, mentioned in the decree, he is thereby made 
abenificiary party to the decree. The Appellant being 
prima facie a party to the suit, and the final decree not 
being a decree on a bill taken for confessed ; the Ap- 
pellants remedy if he desired to bring the decree under 
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review before-this Court, was by appeal directly from 
the decree and not by motion to reverse before the Cir- 
cuit Court. I do not mean to intimate that there is oris 
not, such error apparent on the face of the record as this 
Court could notice to reverse the decree on direct appeal 
therefrom, that question is not now properly before us, 
For these reasons the order of the Circuit Court, appealed 
from in this cause, must be affirmed with costs to the 
Appellees, and thirty dollars damages; but without pre- 
judice to the Appellant’s right to appeal from the final 
decree rendered in the causes of List, Morrison & Co. vs, 
Daniel C. List, administrator of James C. Atcheson, de- 
ceased, and D. Lynn vs. same, or either of them, which 
decree was rendered by the Circuit Court of Ohio county 
on the 26th day of June 1871. 


HorrMan, Moore and Pav, Judges, concur in the 
foregoing opinion. 
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< = ae oe 1873. 
Norris vs. BEATY ET ALS. sie iis 


S. Henry Norris, PLAINTIFF IN THE ACTION, DE- 
FENDANT IN ERROR against CORNELIUS BAKER, 
Fe.ix Beaty AND AvustTIN BEATY, DEFENDANTS 
IN THE ACTION, PLAINTIFFS IN ERROR. 





Decided July 17th, 1873. 


SYLLABUS. 


After a controversy has arisen between the parties, and a fortiori at 
the time of the trial, it is too late for a creditor to claim a right to 
make an appropriation of a credit or payment to any particular 


debt. 


2. When no appropriation has been made by either debtor or creditor 
of a payment, the court will apply the same according to the 
principles of justice and equity in the particular case. 


The case is stated in the opinion of the Court. 
Fleming for Appellants. 
Clark for Appellee. 
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PAULL, Judge. 


In the year 1868, the Plaintiff, 8S. Henry Norris, sold, 
and by deed, dated on the 7th day of September in that 
year, conveyed to Cornelius Baker, one of the Defend- 
ants, a certain tract of land lying in Wetzel county, for 
the consideration of four thousand four hunéred and 
twenty-five dollars. For this amount the said Cornelius 
Baker made and delivered to said Norris his six promis- 
sory notes as follows, to-wit: three for $500 each, with 
Jeremiah Beaty, John Snodgrass and Felix Beaty as 
his sureties ; two for $1,000 each, and one for $925; the 
first three of said notes were payable respectively on the 
Ist day of April 1869, 1st day of October 1869 and 1st 
day of April 1870; and the last three on the Ist day of 
April 1871, lst day of April 1872 and Ist day of April 
1873—all bearing date on the 7th day of September 1868. 

By deed, dated on the 23rd day of September 1868, the 
said Cornelius Beaty conveyed the aforesaid tract ot land 
to George E. Boyd, in trust to secure the payment of 
the foregoing specified promissory notes so made by the 
said Beaty to said Plaintiff. The first two of said pro- 
missory notes were paid, and when the third one for 
$500 became due, the Plaintiff instituted suit thereon, 
and recovered judgment in the Cireuit Court of Wetzel 
county against Cornelius Baker and Felix Beaty, and 
upon execution being issued, the said Felix Beaty and 
Austin Beaty gave their undertaking according to law. 
On this undertaking a motion was made for judgment 
in the Circuit Court on the 15th day of November 1871, 
and on the 17th, the Defendant filed a plea of payment 
with specifications, by which the said Felix Beaty claim- 
ed that the sum of $1,009.75, the net amount realized 
from the sale of said tract of land under the deed of trust 
aforesaid, should be applied (so far as necessary) to dis- 
charge the said claim or debt of the Plaintiff, named in 
said undertaking, and for which he was the surety on 
the $500 note on which judgment was obtained. 
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In July 1871, the trustee sold said land at the instance _,, 
of the creditor, and paid over to his attorney the net — 


479 


1873. 
ne Term. 


Norris 


proceeds of sale, w-wit: the sum of $1,009.75, during  peatyet als. 


the same month. About four months after this money 
was received by the Plaintiff’s attorney, and after the 
motion was made for judgment on the undertaking afore- 
said, said attorney, without the knowledge or consent of 
said Cornelius Beaty or his sureties, applied said sum of 
money asa credit upon the note of said C. Beaty for 
$1,000 due April Ist, 1871. A case agreed, including 
the foregoing, facts, (with some others not material to 
mention) was submitted to the Court, with leave “to de- 
cide, determine and give judgment in the above named 
cause upon the issue joined on the facts,as agreed above, 
according to law.” On the 20th of July 1872, the Court 
rendered judgment against the Defendants in the un- 
dertaking for the whole amount of the debt or elaim for 
which it was given and from this judgment an appeal 
has been taken to this Court. 

The sole question arising for settlement upon this re- 
cord, is the proper application of the sum of $1,009.75, 
the net proceeds of sale of the land conveyed by the 
deed oftrust. The Plaintiff, Norris, claims that the same 
was properly made by his attorney to the $1,000 note 
falling due on the Ist of April 1871 ; while on the other 
hand, the defendant Felix Beaty claims that that money 
should have been applied to the $500 note on which he 
was surety, and which fell due on the 1st of April 1870, 
one year previous to the maturity of the note on which 
it was applied. 

It was conceded by the counsel on both sides, in their 
arguments, that the debtor himself has the right in the 
first instance, and this is unquestionably the law, to in- 
dicate how, or to what debts or notes or claims due from 
himself to the Plaintiff, the payments shall be applied. 
If the debtor fails to exercise this right, the application 
of the credit is then determined by other rules and prin- 
ciples. 
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Has the debtor, Cornelius Beaty, done so in the pres- 
ent case? Not unless he did it by the language employ- 
ed in the deed of trust, under the execution of which, 
and by the sale of the trust property, this money was 
realized. The maker of that deed has said that the 
land therein described was conveyed “in trust to secure 
the plaintiff Norris, the true and punctual payment of the 
six several promissory notes,” hereinbefore specified. It 
is claimed that this language is a direction by the debtor 
as to the mode in which the money, arising from the sale 
of the trust property, shall be applied ; and this Court is 
now required to construe these words as they are em- 
ployed in this deed. The word true, in this connection, 
means faithful, and the meaning of the word punctual is 
exact, and, as applied to payment, means the exact time 
at which the payment is to be made. The language par- 
aphrased, would be, “in order to secure the faithful pay- 
ment of said promissory notes at the exact time of their 
maturity respectively.” But it may be well said per- 
haps, that when these words are wanting ina deed, they 
are nevertheless implied; for the law always supposes 
that an individual intends to be faithful and punctual in 
his promises or pecuniary engagements. But after a 
failure has occurred in the payment of these notes, and 
some or all of them have become due, I am not prepared 
to give to these words the force and effect of an express 
direction on the part of the debtor, the maker of the 
deed, as to how the money arising from the trust sale 
shall be applied; as, for the reason stated, these words 
are virtually implied in every deed of the kind, though 
not foundinit. Nor am I preparedto say that the 6th 
sec. of Chap. 72 of the Code controls the distribution of 
the trust fund, where, as in the present case, there seems, 
to be but one debt due from the debtor, and secured by 
the deed, the same debt being simply payable in succes- 
sive instalments. 

If then, the debtor indicated no application of the 
money arising from their trust sale, has the creditor, who, 
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a general rule then has the privilege of doing so, made 
a valid application of this money. According to the 
agreed case in the record, this money, to wit: the sum of 
$1.009.75, was paid into the hands of the creditor by the 
trustee, or rather into the hands of his attorney, where 
it remained unappropriated for about four months, and 
was then, on the 16th day of November 1871, appliedas 
a payment to the $1.000 note which fell due on the Ist 
day of April 1871, without the knowledge or consent of 
the principal debtor or his sureties. In the mean time 
notice had been given for judgment on the undertaking, 
to which Felix Baker, one of the sureties, was a party, 
and on the 15th of that month, November 1871, pro- 
ceedings were taken en that notice in the Circuit Court, 
the Defendants appearing on that day, and resisting the 
motion ; it would seem that a controversy had probably 
arisen between the surety and the creditor as to the pro- 
per application of this money, and on the 17th day of 
November 1871, a plea of payment was filed, with speci- 
fications, claiming the application of this money, (so far 
as was necessary) to the discharge of the note or debt on 
which Felix Beaty, one of the Defendants, was surety. 
The payment of this money as a credit on the $1.000 
note four months after it was received, was made after 
the proceedings on the case or motion had commenced, 
in which an interested party, who was then being pursued 
by the creditor, who contesting the proper application of 
that fund, and about which we may possibly infer, from 
the circumstances set forth in the record, a controversy 
previously existed between these parties. Under this 
condition of the facts, I think the claim of the creditor 
to have made a final and conclusive application of this 


money, to the prejudice of the surety, cannot be main- 


taimed, That a surety has the right to contest the ap- 
plication of this fund cannot be doubted, and if done in 
time must arrest the privilege claimed by the creditor, 
who cannot exercise it after a controversy has arisen. 
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In the case of the United States vs. Kirkpatrick 9 
Wheaton 720. Story J. says; “The general doctrine is, 
that the debtor has a right, if he pleases, to make the 
appropriation of payments, if he omits it, the creditor 
may make it, if both omit it, the law will apply the pay- 
ments according to its own notions of justice. It is cer- 
tainly too late for either party to claim a right to make 
an appropriation, after the controversy has arisen, and a 
fortiori at the time of the trial.” See also Gass rts, 
Stinson 3 Sum. 98, and Millipen vs. Tuffts 31 Maine 
497. If then no sufficient or valid application of this 
money has been made by either the debtor or creditor, 
what rule shall be observed by the Court, on which the 
duty now devolves of making the application? In the 
case just cited from 9 Whaeton, the Court says; “The 
law will apply the payments according to its own notions 
of justice.” And in the case of the United States vs, 
Wardwell 5 Mason 82. “If neither party makes the ap- 
plication, the law will adjust it, by its own notions of 
the equity and justice of the particular case.” And this 
rule or position taken by the Supreme Court of the 
United States, was expressly adopted by the Supreme 
Court of Virginia in the case of Smith vs. Loyd 11 
Leigh 512. Judge Allen observing “that this position 
upon the whole is the best.” 

What then do the principles of equity and practice in 
the case now under consideration seem to require, as to 
the proper application of the proceeds of sale of this 
trust property? Our doctrines upon this subject seem 
to have been extensively derived from the provisions of 
the civil law, in which the absence of any application by 
either debtor or creditor, applied the payment, as was 
conceived under the particular circumstances of the case, 
to be most beneficial to the debtor, or at least to the 
debts which lie heaviest upon him, and which it con- 
cerns him most to discharge; hence, it is said, that law 
“applied a payment to the discharge of a debt for which 
a surety is bound, rather than acquit what the debtor is 
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singly bound for without giving any security; it is also a, 


applied to a debt for which the debtor has given pawns 
and mortgages, rather than to a debt by a simple bond or 
promise.” I am aware that this rule has not been uni- 
formly adhered to, either by the English or American 
courts, but that there is diversity of decisions, as indi- 
cated by the authorities cited by the counsel in the pres- 
ent case. In some cases, the payments have been ap- 
plied to the debts in the order of their priority, but here 
again there isno uniformity. The case of Field, et al, vs. 
Holland, et al, 6 Cranch, 8, iscited by the Appellee, asshow- 
ing that the court should apply the payment to the debt 
deemed most precarious, and this is for the benefit of the 
creditor. But this case does not harmonize exactly with 
a later case, to-wit: the case of the United States vs. 
Kirkpatrick in 9 Wheaton, hereinbefore cited, where 
payments were made to extinguish debts according to 
priority of time. Such appears also to have been the 
rule adopted in the case of the Bank of the United States 
vs. Covert, in 13 Ohio, 240. 

Besides this suggestion of the civil law, and the au- 
thorities of the common law, which seem to accord with 
it, in favor of the surety, there are some equities also in 
this ease, which should not be overlooked. 

The deed and deed of trust were presented for record 
on the same day, and the deed of trust operated not only 
as a security for the creditor, but an indemnity for the 
surety, who might have supposed that the deed thus pro- 
viding for the true and punctual payment of these notes, 
had provided for the same in the order of their priority, 
and that thereby he was secured against the liability 
which he had incurred. And further, the creditor sold 
and conveyed this land in September 1868, for the sum 
of $4,425, and in July 1871, in less than three years af- 
terwards, buys the same again at a sale made for his own 
benefit, at the price or sum of $1,050, being less than 
three-fourths of the amouut for which it was originally 
sold; he has received from the purchaser $1,000, and 
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holds still his promissory notes for $2,000 more in addi- 
tion to the land itself. These facts present strong, just 
and equitable considerations in favor of the surety in 
this controversy. And this money being applied to the 
note (so far as necessary) for which he was bound, will 
be in accordance with the rule of the civil law, and in 
accordance with the rule adopted in the Supreme Court 
of the United States, in the case heretofore cited from 9 
Wheaton, 720, and Smith vs. Loyd, 11 Leigh, 512, where 
the payments to extinguish the debts were made accord- 
ing to priority of time. 

The counsel for the Appellee has relied, for the adop- 
tion of adifferent rule, and one operating to the preju- 
dice of thesurety, upon the case of Vance vs. Monroe 
4 Gratt. 52, where the payment was applied to bonds: of 
the debtor, falling due subsequently to the one, on 
which there was a judgment, on a forthcoming bond, the 
surety in which bond asked for relief. The surety in 
this case was not bound for the original debt, and there 
were no special equities in his favor, and he was left to 
the legal effect of the liability which he had incurred by 
virtue of his bond. I do not hold this case as sufficient 
to overrule the position I have assumed for the settle- 
ment of the present case ; and if it is regarded as in 
any way in conflict with it, the case itself is overruled 
by one yet later: Ross’s Ex’or vs MeLauchlan Adm’r 
and others, 7 Gratt., 86, where it wasdecided as follows; 
“A debtor by four bonds, payable at successive periods 
makes payment to his creditor, which upon a settlement 
after the death of the debtor, are ascertained to amount 
to more than is sufficient to discharge the first bond. 
‘The creditor will not be permitted to apply the amount 
remaining after discharging the first bond, as a credit. 
upon the fourth ; but the court will apply it to the sec- 
ond bond, in reliet of a party bound as surety for the 
amount of the second bond.” 

Under these authorities, and with these views of the 
justice and equity of the case, the judgment of the Cir- 
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, 
cuit Court, rendered on the 20th July 1872,0n the mo- 
tionon the undertaking, must be reversed, andthe Ap- 
pellants recover their costs about their suit in this Court 
expended ; and this Court proceeding to render such 
judgment as the Court below should have rendered, 
gives judgment for the Defendants in said motion, and 
that they recover against the Appellee their costs about 
their defence in the Circuit Court expended. 


MoorE and Pavii, Judges, concur in the foregoing 
opinion. 
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Po. FAUSLER Vs. PARSONS ET ALS. 


ANDREW FAvusLER, PLAINTIFF IN THE ACTION AND IN 
ERROR against ENocH MINEAR, JAcoB W. Parsons 
AND JAMES W. MILLER, MEMBERS OF THE BOARD 
OF REGISTRATION OF TUCKER COUNTY, DEFEN- 
DANTS IN THE ACTION AND IN ERROR. 


Decided July 17th, 1873. 


SyLLABUS. 


1. Where the subject matter and the person are within the jurisdic- 
tion of the court, the judge, whether of a superior or inferior court, 
is not subject to a civil action for any matter done by him in the 
exercise of his judicial functions. 


2. By virtue of sec. 8, Chap. 78, Acts 1866, the members of the County 
° Board of Registration acting thereunder, and passing upon the 
right of a party to be registered or not, acted judicially ; and if 
they acted within their jurisdiction, limited by the statute, they 
are not amenable in a civil action. 
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This is an action of trespass on the case from the Cir- 
cuit Court of Tucker county. The Plaintiff avers in 
his declaration that, at the time of the commission of the 
several grievances by the Defendant, he was a white male 
citizen of the State, twenty-one years of age, that he 
had then been a resident of the State for a year, and of 
the county of Tucker for thirty days, that he had been, 
by the duly appointed registrar of Black Fork township, 
registered as a voter, and that he wasthen and there duly 
qualified to vote. 

“And thereupon the Plaintiff further says, that the said 
Defendants having theretofore been duly appointed and 
constituted the Board of Registration for the county of 
Tucker, of the State aforesaid, and having theretofore 
taken upon themselves the duties of said Board, the said 
Defendants, intending to injure and disgrace as an alien 
the said Plaintiff, who, the said Plaintiff, was then and 
long before duly qualified to vote in the township of 
Black Fork, of the county and State aforesaid, they, the 
said Defendants, did, and each of them did, as members 
of the said board as aforesaid, on the—day of——, 1866, 
at the county aforesaid, wilfully, unlawfully, knowingly, 
maliciously, and corruptly, and without sufficiont cause, 
exclude and erase the name of the Plaintiff from the list 
of registered voters within the said township of Black 
Fork, of the county and State aforesaid, said list of reg- 
istered voters having been made according to the law in 
such case made and provided, and by the duly appointed 
Registrar in and for the said township of Black Fork, in 
which list of registered voters was the name of the 
Plaintiff, having been duly and rightfully registered 
therein, by which said exclusion and erasure, made wil- 
fully, unlawfully, knowingly, maliciously, and corruptly, 
and without sufficient cause as aforesaid, the Plaintiff 
was, in the said township of Black Fork at the general 
election held therein on the fourth Thursday (the 25th 
day) of October 1866, deprived of the right to vote, he 
there and then, at said election, desiring to vote, to his, 
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the said Plaintiff’s, great ignominy and disgrace among 
the good and loyal citizens of the county of Tucker and 
State of West Virginia, and to the damage of the Plain- 
tiff ten thounsand dollars.” 

The declaration contained several other counts, but 
they need not be considered. 

The Defendants demurred to the declaration and to 
each count thereof, andthe Court sustained the demurrer. 


Moore, Judge. 


The Plaintiff, on the first day of January 1867, sued 
out of the elerk’s office of the Circuit Court of Tucker 
county, a summons against the Defendants to answer 
him of a plea of trespass on the case. The cause having 
been remanded to rules with leave to file an amended 
declaration, the Plaintiff on the first Monday in Feb- 
ruary 1868, at rules, filed his amended declaration. On 
the third day of March 1869, in term of Court, the De- 
fendants demurred generally to the amended declaration, 
and to each count thereof. Demurrer was sustained by 
the Court, and the Plaintiff has appealed from that judg- 
ment. 


The question submitted by argument in support of 


the demurrer is, “Whether judicial officers, or officers 
performing judicial duties and acts, are liable to be sued 
for such acts.” 

The solution of the question depends on the kind of 
officers and their jurisdiction. 

In the case of Bradley vs. Fisher, 13 Wallace, 335, it 
was held that judges of courts of record of superior or 
general jurisdiction, are not liable to civil actions for 


their judicial acts, even when such acts are in excess of 


their jurisdiction, and are alleged to have been done ma- 
liciously or corruptly. In that case, Mr. Justice Field,, 
in delivering the opinion of the court, (p. 354,) said; 
“The exemption of judges of the superior courts of re- 
cord from liability to civil suit for their judicial acts ex- 
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isting when there is jurisdiction of the subject matter, ,,,)°% 


though irregularity and error attend the exercise of the 
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jurisdiction, the exemption cannot be affected by any parsons et als. 


consideration of the motives with which the acts are 
done. The allegation of malicious or corrupt motives, 
could always be made, and if the motives could be in- 
quired into judges would be subjected to the same vexa- 
tious litigation upon such allegations, whether the mo- 
tives had or had not any real existence. Against the 
consequences of their erroneous or irregular action, from 
whatever motives proceeding, the law has provided for 
private parties numerous remedies, and to those remedies 
they must, in such cases, resort. But for malice or cor- 
ruption in their action whilst exercising their judicial 
functions within the general scope of their jurisdiction, 
the judges of these courts can only be reached by public 
prosecution in the form of impeachment, or in such other 
form as may be specially prescribed.” 

Judge Cooley, with his usual correctness in eliminat- 
ing authorities, in his most excellent work on Constitu- 
tional Limitations, p. 105, et seg. and notes, says; “Some 
courts are of general jurisdiction, by which is meant 
that their authority extends to a great variety of mat- 
ters ; while others are only of special and limited juris- 
diction, by which it is understood that they have author- 
ity extending only to certain special cases. The want of 
jurisdiction is equally fatal in the proceedings of each; 
but different rules prevail inshowing it. It is not to be 
assumed that a court of general jurisdiction has in any 
case proceeded to adjudge upon matters over which it 
had no authority ; and its jurisdiction, is to be presumed, 
whether there are recitals in its records to show it or 
not. On the other hand, no such intendment is made in 
favor of the judgment of a court of limited jurisdiction, 
but the recitals contained in the minutes of proceedings 
must be sufficient to show that the case was one which 
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the law permitted the court to take cognizance of, and 
that the parties were subjected to its jurisdiction by prop- 
er process.” 

“There is also another difference between these two 
classes of tribunals in this, that the jurisdiction of the 
one may be disproved under circumstances where it 
would not be allowed in the case of the other. A record 
is not commonly suffered to be contradicted by parol ev- 
idence ; but wherevera fact showing want of jurisdic- 
tion ina court of general jurisdiction can be proved 
without contradicting its recitals, it is allowable to do 
so, and thus defeat its effect. But in the case of a court 
of special and limited authority, it is permitted to go still 
further, and to show a want of jurisdiction even in op- 
position to the recitals contained in the record.” 

“No person is liable in a civil action for what he has 
done as a judge, while acting within the limits of his ju- 
risdiction ; Burnham vs. Stevens, 33 N. H., 247. But 
it is to be further remarked, that, if persons having a 
special or limited judicial authority, do any act beyond the 
scope of their authority, they make themselves trespass- 
ers.” Blood vs. Sayre, 17 Verm., 609. * * #* 

“The general rule of law, as to actions of trespass 
against persons having a limited authority, is plain and 
clear. If they do any act beyond the limit of their au- 
thority, they thereby subject themselves to an action of 
trespass ; bunt if the act done be within the limit of their 
authority, although it may be done through an errone- 
ous or mistaken judgment, they are not thereby liable 
to such an action. Doswell vs. Impey, 1 B. & C., 169; 
ace. Miller vs. Seare,2 W. BI., 1141.” Hilliard on 
Torts, 186. 

And this is upon the principle, that judicial protection 
extends to all judicial tribunals, and is necessary to pro- 
mote the independence and firmness of the judiciary 
which must guard and protect, within due bounds, the 
life; liberty and property of the citizen, as also the rights 
of ‘the State. In the language of Chief Justice Kent, 
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“No man can see the disastrous consequences of a prece- 
dent in favor of sucha suit. Whenever we subject the 
established courts of the land to the degradation of pri- 
vate prosecution, we subdue their independence and des- 
troy theirauthority. Instead of being venerable before 
the public, they become contemptible ; and we thereby 
embolden the licentious to trample upon every thing sa- 
cred in society, and to overturn those institutions which 
have hitherto been deemed the best guardians of civil 
liberty.” 

It seems, therefore, settled that where the subject mat- 
ter and the person are within the jurisdiction of the 
courts, the judge, whether of a superior or inferior court, 
is not subject to a civil action for any matter done by 
him in the exercise of his judicial functions. “Héis not 
bound, at the peril of an action for damages, or personal 
controversy, to decide right, in matter either of Jaw or 
fact ; but to decide according to his own convictions of 
right, of which his recorded judgment is the test, and 
must be taken to be conclusive evidence. Such of ne- 
cessity, is the nature of the trust assumed by all on whom 
judicial power, in greater or lesser measure, is conferred. 
This trust is fulfilled when he honestly decides according 
to the conclusions of his own mind in a given case, 
although there may be great conflict of evidence, great 
doubts of the law, and when another mind might hon- 
estly come to adifferentconclusion, * * * * * *, Now 
it is manifest that to every controversy there are two 
sides, and that a decision in favor of one must be against 
another. And this may extend to every interest which 
men hold most dear; to property, reputation and liberty, 
civil and social ; to political and religious privileges ; to 
all that makes life desirable, and to life itself. If anac- 
tion might be brought against the judge by a party feel- 
ing himself aggrieved, the judge would be compelled to 
put in issue facts in which he has no interest, and the 
case must be tried before some other judge, who, in his 
turn, might be held amenable to the losing party, and so 
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on indefinitely. If it be said, that it may be conceded 
that the action will not lie unless in a case where a judge 
has acted partially or corruptly, the answer is, that the 
losing party may always aver that the judge has acted 
partially or corruptly, and may offer testimony of by- 
standers or others to prove it; and these proofs are ad- 
dressed to the Court and jury, before whom the judge is 
called to defend himself, and the result is made to de- 
pend not upon his own original conviction, the conelu- 
sion of his own mind in the decision of the original 
case, as by the theory of jurisprudence it ought to do, but 
upon the conclusions of other minds, under the influence 
of other and different considerations.” 2 Hilliard on 
Torts-pp. 171, 172. If it isa judicial act, done within 
his jurisdiction, he should not be called upon to answer 
for it elsewhere in a civil action ; and, “these rules extend 
as well to a justice of the peace as to any other judicial 
officer, acting within his jurisdiction, in a judicial capaci- 
ty.” 2 Hilliard on Torts, p. 180 and note; and extends 
to jurors, because they act judicially in judging the facts; 
as held by the Court of K. B. in the case of Groenvelt vs. 
Burwell, 12 Mod. 386, 1 Salk. 396 and 1 Ld. Raym. 459, 
cited in opinion of Kent in case of Yates vs. Lansing. 

Chief Justice Duvall, in delivering the opinion of the 
Court in Chrisman vs. Bruce 1 Duvall’s Ky. R. 66, says; 
“The courtsof Massachusetts, and perhaps of some of the 
other States, have adhered to the doctrine of the English 
cases, which dedide that an action is maintainable against 
officers who preside at an election for refusing the vote 
of a qualified voter, even though they may have exercis- 
ed an honest and fair judgment on the question before 
them.” But, the learned judge adds, that the Court of 


Appeals of Kentucky, “has, however, adopted a more, 


equitable and consistent rule, and which more adequately 
protects such officers in the faithful discharge of their 
duties. In passing upon the qualifications of a person 
offering to vote, the judge of the election acts judicially, 


and is not unfrequently called upon to determine legal, 
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questions of great difficulty and doubt. To hold him 


responsible, in such cases, for a mere error of judgment — 


by which a citizen may have been illegally deprived of his 
right to vote, would be unjust in principle and unwise in 
policy ; for the natural result would be to deter honest 
and capable men for accepting an office attended with 
such hazards. Hence, in the case Morgan vs. Dudley 
18 B Mon., 711, the rule was distinctly announced and 
acted upon: That, as every human tribunal was liable to 
err, no judge, even of the most inferior one, should be 
held responsible fora more error of judgment commit- 
ted in the regular discharge of his official duties, and 
that, although the judge of an election may err in deter- 
mining upon the legality of a vote offered to be given, 
and thus reject a legally qualified voter, yet if the de- 
cision was the result of amere error of judgment, and was 
not induced by improper motives, no action can be main- 
taimed on account of such erroneous decision.” 

“But this doctrine, whilst it thus affords protection to 
the officer in the honest discharge of official duty, does 
not deny redress to the citizen, who has been wilfully 
and knowingly deprived of his right to vote. It is an 
invaluable right. As was said by Lord Holt in a cele- 
brated case, “a right that a man has to give his vote at 
the election of a person to represent him in Parlioment, 
there to concur in the making of laws which are to bind 
his liberty and property, is a most transcendent thing.” 
Ashley vs. White, 2 Raym. 950. Here, it is the fun- 
damental right ; all other rights, civil and political, de- 
pend on the free exercise of this one, and any material 
impairment of it is, to that extent, a subversion of our 
political system. Hence the care with which any inva- 
sion of this right, from every possible source, has been 
guarded against.” 

It is true there are a number of authorities sanction- 
ing civil actions against election officers and _ selectment, 
where they have acted corruptly, or knowingly and un- 
lawfnlly refused to register a voter, or receive his vote, 
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but in nearly all the cases they have been regulated by 
statute or constitution ; and the decision in such cases: 
tnrned upon that fact. The most of the cases cited in 
2 Rob. (New) Practice, 575, 576, were of that class; so 
was the case of Gordon vs. Farrar et als, 2 Doug. Mich. 
R. p. 411. Other cases were where they acted without 
jurisdiction, and thus became usurpers and trespassers, 

We now recur to the question before us, did the De- 
fendants act in a judicial capacity in erasing the name of 
Plaintiff from the register of voters ? 

It was made the duty ofthe County Board of Registra- 
tion, by Chap. 87, sec. 8, acts 1866, to examine the Reg- 
istrar’s book ; section also declared ; “And if they are sat- 
isfied that any person has been registered who has been 
guilty of any of the acts enumerated in the affidavit 
contained in the third section of this act, or is in any 
way disqualified to vote, under the provisions thereof, it. 
shall be the duty of the said board, upon proof of any 
such act or disqualification, to exclude the name of such 
person from the list of registered voters. But the party 
whose name is proposed to be excluded, shall have due 
notice of the time and place of taking the evidence to 
prove his disqualification, which evidence he shall have 
the right to rebut, and shall have his name restored to 
such list if improperly stricken therefrom.” 

There certainly can be no question that the Defen- 
dants acting under that section, and passing upon the 
right of a party to be registered or not, acted judicially ; 
and if they acted within their jurisdiction, as required by 
the statute, they are not amenable to the Plaintiff ina 
civil action. But if they exceeded their jurisdiction 
and did not comply with the requisitions of the statute, 


but erased the name of the Plaintiff from the register of — 


voters, without giving him due notice of the time and 
place of taking the evidence &c., or refused him the 
right to rebut the evidence, it would have been a usurpa- 
tion of authority, and such a violation of law as to have 
made them trespassers, and amenable in an action, by 
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the Plaintiff, for damages ; because their authority was ,,J°3. 


prescribed and limited by the act of the Legislature, and Viger 
they had no right to exceed that limit, but acted without parsonset ale. 
jurisdiction, and 
Therefore, I am brought to the conclusion, that the 
allegations in the declaration are not sufficient in law. 
The mere allegations of “wilfully, unlawfully, knowingly, 
maliciously and corruptly, and without sufficient cause, ex- 
clude and erase the name of the Plaintiff, &c.,” do not 
make the declaration good, but the declaration must show 
by allegation how the Defendants acted “wilfully,” “un- 
lawfully,” “corruptly” &e. Did they erase his name 
without giving him the notice required? Did they 
erase it without complying with the requirements of the 
statute? Did they act without jurisdiction? If so, the 
declaration should so allege, otherwise the Court will 
presume they acted within their jurisdiction and judici- 
ally, and will refuse to take jurisdiction of a case against 
them for mere error of judgment. 
The demurrer was properly sustained. 





Haymonp, President, and HorrmMan and PAvtt, 
Judges, concur in the foregoing opinion. 
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June Term. 





—— 


EniyAH MorGan, PLAINTIFF IN THE ACTION, DE- 
FENDANT IN ERROR against THE FRANKLIN IN- 
SURANCE ComMPANY, DEFENDANT IN THE ACTION, 
PLAINTIFF IN ERROR. 


Decided July 17th, 1873. 


SYLLABUS. 


1. It is competent to impeach the credit of a witness by proof that he 
has made statements inconsistent with the testimony he has given 
on the trial. 

2. It is proper, to lay a foundation for impeaching the credit of a wit- 
ness, to first inquire of him, on cross-examination, whether he has 
not on some former occasion given a different account, or made a 
different statement of a matter of fact, to which he has testified on 
the trial. 

3. After the denial, on cross-examination, of a witness that he has made 

such inconsistent or contradictory statement, although it is admis- 

sible, upon a principle of convenience or absolute necessity, to put 
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the question to the impeaching witness in the same words it had 


been put to the former witness, yet, it would be more satisfactory — 


that the answer should be obtained without a direct suggestion. 

4, If the question put to the impeaching witness, is not in the same 
words as put to the former witness, it should, nevertheless, be rel- 
ative, and sufficiently precise, so as to indicate to the impeaching 
witness the same subject matter or transaction, testified to by the 
former witness, and not so general as to introduce irrelevant and 
improper testimony. 

5. The question propounded to the witness, Arthur, is too general, and 
calculated to prejudice the merits of the case by the introduction 
of irrelevant and inadmissible matter. 


This is an action of assumpsit, brought by the Plain- 
tiff against the Defendant, in the Circuit Court of Ohio 
county, to recover $1,000, the amount alleged to be “due 
for loss by fire, insured against by said Company,” and 
in which there was a verdict and judgment for the Plain- 
tiff for the amount claimed, with interest. 

On the trial, a witness, Hall, for the Plaintiff, was 
asked, upon cross-examination, and for the purpose of 
impeaching his testimony, whether he had not at a cer- 
tain interview with Arthur, a witness for the Defendant, 
told him that threats had been made to burn the mill, 
and of the Plaintiffs difficulties in his neighborhood, 
and that the insurance was obtained in consequence. To 
this question the witness answered, “No Sir.” 

The witness, Arthur, was then examined, and, after 
stating that he had had an interview with Hall, was 
asked to state what information he had received from 
Hall in relation to this loss. The Plaintiff, by his attor- 
ney, objected to the witness Arthur answering this ques- 
tion. The Court sustained the objection, and refused to 
permit the question to be answered, and the Defendant 
excepted. 

This statement presents the only question considered 
and determined by this Court. 


Wheat and Lamb for Plaintiff in error. 


Peck and Hubbard for Defendant in error. 
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Moore, Judge. 


The question of demurrer having been waived in the 
argument of this cause, there is but one point left for 
the consideration of the Court on this appeal, and that 
is the refusal of the Circuit Court to permit the witness, 
N.C. Arthur, to answer the last question propounded to 
him by Defendant’s attorney, in the attempt to impeach 
the testimony of the witness, Leonard S. Hall. 


Following the current of authority, it seems to be the 
established rule, that a witness cannot be cross-examined 
as to any fact which is collateral and irrelevant to the 
issue, merely for the purpose of contradicting him by 
other evidence, if he should deny it, thereby to discredit 
his testimony. And if a question is put to a witness 
which is collateral or irrelevant to the issue, his answer 
is conclusive, and cannot be contradicted by the party 
who asked the question. orde’s case, 16 Gratt. 547. 

It is competent to impcach the credit of a witness by 
proof that he has made statements inconsistent with the 
testimony he has given on the trial. (Idem.) 

In order to lay a foundation for impeaching his testi- 
mony by contradicting it, it is not irrelevant to inquire 
of the witness, on cross-examination, whether he has not 
on some former occasion given a different account, or 
made a different statement, of a matter of fact to which he 
has testified on the trial. (Idem.) 

It is proper, if not imperative, thus to lay the founda- 
tion, that truth may be obtained without taking undue 
advantage of the witness. The witness is thus afforded 
an opportunity to refresh his memory, and enabled to 
correct the statement, if necessary, and to “explain the 
nature, circumstances, meaning and design of what he is 


proved elsewhere to have said.” Such a rule, “pro-— 


ceeding from a sense of justice due the witness,” is not 

only well caleulated to preserve the credibility of an 

honest witness, but also, detect and expose the dishonest 
? ? 
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and false. 1 Greenl’f Evid. sec. 462, note 1. 12 Gratt. 
484, and citations of Daniel, J. therein. 

In the case before us, these principles were closely 
adhered to in the examination of Hall, laying the foun- 
dation for impeachment. The difficulty in the case is 
such as frequently arises, and that is, as to the form of the 
last question propounded to the impeaching witness, 
Arthur. After the denial, on cross examination, of the 
witness that he had made such inconsistent or contro- 
dictory statement, what should be the form of the 
question put to the impeaching witness? Should it be 
in the identical‘language of the question put to the de- 
nying witness, or should it be of a general nature, suffi- 
ciently precise as to point out the subject matter without 
indicating the answer ? 

In a case at Nisi Prius, Hallett vs. Cousens, reported 
in 2 Moody and Robinson, 238, 239, for malicious prose- 
cution on a charge of felony, a witness was asked, on 
_eross examination, whether he had not used certain ex- 
pressions in a conversation which took place between 
the plaintiff and defendant, and in which the witness 
took part. ‘The witness denied using the expressions. 
A witness was called to prove he had used the expressions, 
and on the counsel for defendant reading from his brief 
the very words which the witness had denied having 
used, ERSKINE J. interposed and said, “That the counsel 
was not entitled so to lead his witness; that the rule had 
been misunderstood ; that it did not apply to conversa- 
tions which were evidence in themselves. The object 
in allowing particular words to be put to the witness, is 
to exclude the other parts of the conversation which are 
not evidence when made in the absence of the parties. 
In this case the examination must proceed in the usual 
way, by asking what passed.” 

I appreciate the distinction thus made by the learned 
Judge, and hold that where the statements denied are 
parts of conversations, or connected with facts, evidence 
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in themselves, the question should be general; because 
they are not simply for the purpose of discrediting the 
witness, but to prove the issue joined, and conclude the 
merits of the case, and therefore the courts, in such cases, 
should not justify a departure from the general principle, 
that leading questions, such as suggest to the witness the 
answer, are not to be asked. 


It is proper to lead the mind of the witness to the 
subject of inquiry, in order to prevent irrelevant 
and inadmissible matter; but the court must watch 
with critical eye every move thus made, not only 
to protect the ignorant or unsuspecting witness, but 
to check the fraudulent and the willing. But in leading 
the mind of the witness contradicting, care must be 
taken that he testifies to the identical account, statement 
or conversation upon which the other witness had been 
cross examined, and had denied. In general, it seems 
to me, the question should not be ipsissimis verbis, 
which were put to the witness on cross examination ; 
but there are cases where it has been sanctioned as cor- 
rect practice; and Mr. Starkie, in his treaties on evi- 
dence, says: “Where a witness is called in order to con- 
tradict the testimony of a former witness, who has stated 
that such and such expressions were used, or such and 
such things were said, it is the usual practice to ask 
whether those particnlar expressions were used, or thosa 
things were said, without putting the question in a gen- 
eral form by inquiring what was said. If this were not 
to be allowed, it is obvious that much irrelevant and in- 
admissible matter would frequently be detailed by the 
witness.” Stark. Ev’d, pp 169,170. “So where a wit- 
ness is called to prove affirmatively what a witness on 


the other side has, denied, as, for instance, to prove that . 


on some former occasion that witness gave a different ac- 
count of the transaction, a difficulty may frequently arise 
in proving affirmatively that the first witness did make 
such other statement, without a direct question to that 
effect.” Stark. Ev’d, p 170. “But,” says Mr. Starkie, 
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“although the practice above stated is, toa certain extent, 
sanctioned by a principle of convenience, and although 
after other attempts have failed, it becomes a matter not 
of mere convenience but of absolute necessity so to put 
the question toa witness called to contradict a former 
one, it is plain that the convenience so attained to is pur- 
chased at the expense of some departure from a general 
principle, and that it would usually be more satisfactory, 
where that is practicable, that the desired answer should 
be obtained without a direct suggestion, by which a 
fraudulent witness might be greatly aided.” Idem, 170- 
171. 

_If the question is general it should, nevertheless, be 
relative and sufficiently precise so as to indicate to the 
impeaching witness the same subject matter or transaction 
testified to by the former witness, and not so general as 
to introduce irrelevant and improper testimony, or 
such as tends to affect the merits of the case instead 
of impeaching the former witness. 

Now, applying these principles to the question before 
us, I am led to the belief, that the Circuit Court, acting 
in its discretion, as it must necessarily act in such in- 
stances, did not err in refusing to permit the witness, 
Arthur, to answer the question propounded. Because, it 
was not on the same subject matter denied by the wit- 
ness, Hall, and tended to introduce matters outside 
of the intended impeachment, and therefore irrelevant. 

The question propounded to Hall, for the purpose of 
impeaching, was as follows: “Now, at this first inter- 
view that you had, before you saw Mr. Coen, at New 
Martinsville, I want to ask you, whether you did not 
tell Mr. Arthur of these threats that had been made to 
burn that mill, and of Col. Morgan’s, (meaning the 
Plaintiff’s) difficulties, domestic and otherwise, in his 
neighborhood; and, whether you did not tell him that 
that insurance was obtained in consequence ?” 

To which question, the witness, Hall, answered “No 
Sir.” 
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The question put to the impeaching witness, Arthur, 
was as follows: “I want you to state to the jury and 
the Court, what information you received from Mr. 
Hall in relation to this loss?” 

The question is not such as would indicate the state- 
ments intended to be contradicted ; it suggests a matter 
of greater latitude than that which had been suggested 
to the witness Hall, a general conversation which Hall 
had not been interrogated about, and which, therefore, 
could not be properly admitted for the purpose of im- 
peaching him. If answered, it might have prejudiced 
the merits of the case by the introduction of irrelevant 
or inadmissible matter before the jury. 

The Circuit Court did not, therefore, err, and its judg- 
ment should be affirmed with costs and damages. 


Haymonp, President, and Pavitt and HorrMan, 
Judges, concur in the foregoing opinion. 
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FRESHWATER VS. PITTSBURGH, WHEELING ANDKEN- ,,8? on. 
tTucky R. R. Co. a 
GEORGE FRESHWATER, PLAINTIFF AND APPELLEE, 
against THE PITTSBURGH, WHEELING AND KEN- 
TuUCKY RAILROAD CoMPANY, DEFENDANT AND 
APPELLANT. 


Decided July 17th, 1873. 


SYLLABUS. 


1. In considering and determining an appeal from an order of a judge 
of a circuit court allowing an injunction, the bill being properly 
verified by the affidavit of the plaintiff, and the proceeding being 
altogether ex parte, the appellate court must take and consider 
the allegations of the bill as being prima facie true. 


2. Taking the allegations of the bill as being prima facie true, the or- 
der of injunction appealed from, was properly made, sufficient 
equity appearing on the face of the bill. 
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8. On an appeal from a preliminary order of injunction, made by a 
judge of a circuit court, in vacation, the appellate court will not 
consider any depositions in the cause taken by the appellant sub- 
sequent to the time such order of injunction took effect. 


The case is stated in the opinion of the Court. 


Pendleton for Appellants. 
Lloyd for Appellee. 


Haymonp, President. 


This is a bill of injunction filed by the Plaintiff 
against the Defendant in the Circuit Court of the county 
of Brooke. 

The Plaintiff in his bill alleges substantially that he 
is the fee simple owner of a tract of 160 acres, more or 
less, situated in said county. That the Defendant is a 
corporation authorized by the law to construct a railroad 
in this State. That on the 3rd day of December 1869, 
the Defendadt served a notice on the Plaintiff, that ap- 
plication would be made for the appointment of com- 
missioners to ascertain a just compensation to the Plain- 
tiff, for the tract or parcel of land which the Defendant 
proposed to take and appropriate for the purpose of locat- 
ing and constructing a railroad thereon, called the Pan- 
handle Railroad. That on the 24th day of December 
1869, the Defendant filed its written application in said 

Circuit Court for the appointment of commissioners for 
the purpose aforesaid. That among other things the ap- 
plication discribed the land of Plaintiff which Defen- 
dant proposed to take and appropriate for the purpose of 
its road. That afterwards such proceedings were had in 
the matter of said application, that the Circuit Court ap- 
pointed five disinterested frecholders of said county for 
the purpose aforesaid. That afterwards, the commission- 
ers having been qualified according to law, entered upon 
the discharge of their duties as such, and on the 


day of April 1870, after having viewed the land of 
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Plaintiff, proposed to be appropriated by the Defendant 
for said railroad, ascertained that $499.40 would be a just 
compensation for so much of said land as is proposed to 
be taken by the Defendant, as well as for the damages to 
the residue of the land beyond the peculiar benetits Xe. 
That the commissioners made their report to said Circuit 
Court, signed and sealed by four of them, in due form. 
That afterwards, on the 30th day of September 1871, 
said Circuit Court confirmed the report of the commis- 
sioners, and ordered the same to be recorded in the 
chancery order book of the Court, which was accordingly 
done in due form. An official copy of the proceedings 
of the Circuit Court in the matter of condemnation is 
filed with ths bill. The bill further alleges, that the De- 
fendant has failed and refused to pay the said sum of 
$499.40, with interest from the date of the report, or any 
part thereof, either to the Plaintiff or into court. That 
on the 31st of May 1872, the Defendant entered upon the 
said land of Plaintiff with its agents and employees, and 
with horses, carts, plows &e. and commenced locating 
and constructing its railroad permanently thereon, and 
commenced to excavate and remove the soil and grow- 
ing crops on said land, ‘and threatens that it will con- 
tinue its unauthorizad and unlawful work, waste and 
destruction of said land without making compensation to 
the Plaintiff therefor. And the Plaintiff avers and says, 
that the Defendant through its officers, agents and 
servants insoentering upon said premisesand so digging 
up, excavating and removing the soil, and wasting and 
destroying his said premises for the purpose of construct- 
ing said railroad has exceeded its authority, and is doing 
said premises great injury, and if permitted to continue 
its unauthorized and unlawful acts aforesaid, and to carry 
out its unlawful purposes as it threatens to do, it will do 
great and irreparable injury to his premises and estate, 
which cannot be adequately compensated in damages. 
The bill prays that an injunction be awarded, enjoining 
62 
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the Defendant from further occupying or entering upon 
said premises, and carrying on the work for the construc- 
tion of the said railroad thereon by its officers, agents or 
employees, and that the Defendant be restrained fiom 
entering upon any part of said premises by its officers, 
agents, servants or employees and doing any acts to the 
injury and damage of the Plaintiff, which it threatens, 
until the Defendant pays to Plaintiff or into court the 
said sum of $499.40 reported by the commissioners as 
the just compensation for the Plaintiffs land so appropri- 
ated, or sought to be appropriated, for the purpose of 
said railroad. And that unless the Defendant pays to 
Plaintiff the said sum with interest as aforesaid within 
twelve months from and after the date of the order of 
the Circuit Court requiring the said report to be recor- 
ded, then that the Defendant be perpetually enjoined. 
The bill is verified by the affidavit of Plaintiff. Upon 
this bill the Judge of the Circuit Court of Brooke coun- 
ty, on the 24th day of June 1872, awarded an injunction 
as prayed for} until other orders, the Plaintiff to first 
give bond in sum of $200, with security, conditioned for 
the payment of any costs or damages resulting from the 
order. Bond and security seems to have been given ac- 
cording to the order granting the injunction. 

From the order of the Judge granting the injunction 
an appeal has been taken to this Court. 

In considering and determining the questions arising 
in this cause, the bill being verified by affidavit, we are 
compelled to regard the allegations contained therein as 
being prima facie true. The ‘injunction was awarded 
by the Judge in vacation, without notice to the Defen- 
dant, and the proceeding was altogether ex parte. Taking 
the allegations of the bill as being prima facie true, we 
think the bill shews on its face sufficient equity to au- 
thorize the granting of the injunction as it was allowed 
by the Judge of the Circuit Court. 

This Court, in considering the appeal from the order 
granting the injunction, cannot consider any deposition 
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in the cause taken by the Appellant subsequent to the 
time when the order of injunction took effect. 

For these reasons the order of the Judge of the Cir- 
cuit Court of Brooke county, allowing the Plaintiff the 
injunction herein named, must be affirmed, and the Ap- 
pellee recover his costs in this Court, and $30 damages 
against the Appellant; but this order of affirmance is 
without prejudice to the Appellant’s right to appeal ac- 
cording to law, from any order or decree which was made 
in the cause by the Judge of the Circuit Court of Brooke 
county in vacation, or by said Circuit Court after the 
order granting said injunction, or which may hereafter be 
made therein ; and also without prejudice to any right 
of the Appellant hereafter to move to dissolve said in- 
junction, or to take such other proceedings in the cause 
as are in accordance with the principles and rules ofa 
court of equity. 

And the cause must be remanded to the Circuit Court 
of Brooke county, for further proceedings therein to be 
had according to the rules governing courts of equity. 


HorrMan, Moore and Pau, Judges, concur in the 
foregoing opinion. 
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—. MUHLEMAN vs. NATIONAL INSURANCE COMPANY. 

CHARLES MUHLEMAN, WHO SUES FOR HIMSELF AND 
FOR THE USE OF C. H. Bootu, JoHN MULRINE, 
W. G. BaTreL_Le, FREDERICK KIMPLE, JACKSON 
HARRISON, GEORGE PEPPERS AND C. G. Youne, 
OWNERS OF NINE-SIXTEENTHS OF THE STEAMER 
PoTroMAC—PLAINTIFF IN THE ACTION AND DE- 
FENDANT IN ERROR against THE NATIONAL IN- 
SURANCE CoMPANY OF WHEELING—DEFENDANT 
IN THE ACTION, PLAINTIFF IN ERROR. 


Decided July 17th, 1873. 


SYLLABUS. 


1. The practice of inserting in a demurrer to evidence the evidence on 
both sides, is proper and well established by the authorities. 


1. “In such case, the demurrant must be considered as admitting all 
that can reasonably be inferred by a jury, from the evidence given 
by the other party; and as waiving all the evidence on his part 
which contradicts that offered by the other party, or the credit of 
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which is impeached; and all inferences from his own evidence, 
which do not necessarily flow from it.” 


3. The policy of insurance recites that, “The Company, having been 
paid, as consideration for this insurance, Charles Muhleman’s note 
for $400, at 9 months—the nine-sixteenths interest of said boat is 
hereby insured, being valued at $18,000.” Charles Muhleman, in 
fact, did not execute his note, but a few days after the date of the 
policy, and at the delivery thereof to him at the office of the in- 
surer by its clerk, Charles Muhleman, who was the captain of 
said boat, made and delivered to the clerk of the insurer, for the 
premium of insurance, the notc of the “Steamer Potomac and Owa- 
ers,’ and signed “Steamer Potomac and Owners,” per Charles 
Muhleman, Captain,” and in lieu of giving his own note, and the 
same was accepted and received by the clerk for the premium of 
insurance in lieu of Charles Muhleman’s note. HELD, 


That it was competent for the insurer, by its clerk, to receive and ac- 
cept the said note for the premium, in lieu of the note of Charles 
Muhleman, and that by so accepting it, the insurer waived the 
note of Charles Muhleman, and should be thereby estopped from 
claiming any advantage in an action on the policy, from the fact 
that Muhleman did not make and deliver his note as recited in the 
policy. HELD also, 

That it is competent to prove such waiver by parol. 

_ 

4, An insurance company acts and speaks by its officers, and what the 
officers say and do, when in discharge of their duty as officers, 
and in relation to the particular duty assigned to them, is ev 
dence against the company. 


5. The said policy of insurance contains this clause: “And in case any 
note or obligation given for the premium on this risk, shall not be 
paid at maturity, such failure of payment shall terminate this in- 
surance, and said note or obligation shall be considered the prem- 
ium for the risk thus terminated.” HELD, 


That this clause covers and applies to the note of the “Steamer Poto- 
mac and Owners,” given and received for the premium as*above 
stated, and that, on the failure of the payment of the note at its 
maturity, the insurance ceased, according to the provision of the 
policy. Hetp, 


Further, that the boat having been lost by fire after the maturity of 
said note, that the mere voluntary payment of the note with legal 
interest, after the loss, by Muhleman to the clerk of the insurer 
at its office, against the expressed wish of the clerk made at the 
time of payment, did not, of itself, waive the forfeiture of insu- 
rance and revivify the policy so as to entitle the insured to recov- 
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er the insurance by reason of the loss of the boat, notwithstanding, 


— the failure to pay the note at maturity. HELp, 


Also, that in the absence of other evidence, it cannot be inferred from 
the mere fact, that the note of the “Steamer Potomac and Owners’: 
was received and accepted as aforesaid, that it was received and 
accepted in satisfaction and discharge of the premium of insu- 
rance, 

6. “A waiver, to be operative, must be supported by an agreement 
founded on a valuable consideration, or the act relied on asa waiver 
must be such as to estop a party from insisting on performance of 
the contract or forfeiture of the condition.” HELp, 


That the evidence in this case does not establish a waiver or estoppel 
as to the performance of the condition prescribed in the policy, 
that if the premium on the risk shall not be paid at maturity, such 
failure shall terminate the insurance. 

This is an action of covenant, from the Circuit Court 
of Ohio county. On the 18th day of September 1867, 
the Defendant issued to the Plaintiff a policy of insur- 
ance on the Steamer Potomac for $5,000, and on which 
the premium was $400. It is stated in the policy that 
the Defendant had been paid, as consideration for the 
insurance, “Charles Muhleman’s note for $400, at 9 
months ;” but the note received by the Defendant was 
the negotiable note of “Steamer Potomac and Owners, 
per Chas. Muhleman, Capt,” dated Sept. 18, 1867, and 
due nine months after date, payable at the First National 
Bank of Wheeling. The Steamer Potomac was de- 
stroyed by fire at Cincinnati, August 6th, 1868. The 
note was paid Sept. 15th, 1868. 

It was stipulated in the policy that in case any note 
or obligation given for the premium on this risk, should 
not be paid at maturity, such failure of payment should 
terminate the insurance, and said note or obligation 
should be considered the premium for the risk thus ter- 
minated. There were six pleas filed; but it is only 
necessary to consider the fifth and sixth, which are sub- 
stantially stated in the opinion of the Court. 

On the 29th January 1870, after all the testimony in 

Hic case had been heard by the jury, the Defendant 
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filed a demurrer to the evidence, in which the Plaintiff 
joined. And the jury assessed the damages of the 
Plaintiff at $5,518.33, in case judgment should be given 
jor the Plaintiff on the demurrer. On the 8th day of 
April 1871, the Court having considered the demurrer 
to the evidence and the verdict of the jury thereon, ren- 
dered a judgment for the Plaintiff for the said sum, 
with interest thereon from June 29th, 1870, at the rate 
of six per cent. per annum, and costs. ‘The evidence is 
sufficiently stated in the opinion of the Court. 

Lamb for Plaintiff in error. 

Wheat and Allison for Defendant in error. 


HAYMOND President. 


Plaintiff, on the Gth day of February 1869, brought 
an action of covenant, in the Cireuit Court of Ohio 
county, against the Defendant upon a policy of insur- 
ance issued by the Defendant to Plaintiff, on nine-six- 
teenths interest ofthe steamboat “Potomac,” to navigate 
the Ohio river between Pittsbugh, Pa., and Louisville, 
in the State of Kentucky forthe term of one year from 
the 18th of September 1867. And in case of loss, such 
loss to be paid in sixty days after proof of loss, proof of 
interest, and adjustment exhibited to the assurers, at the 
office of Defendant in Wheeling, the company having 
been paid, as the consideration for said insurance, Charles 
Muhleman’s note for $400, at nine months, the nine- 
sixteenths interest of the boat being valued at $18,000. 
The declaration does not allege or aver the payment of 
the $400 premium when it became payable. But it does 
aver that the steamboat “Potomac,” on the 6th of Au- 
gust 1868, while the policy was in full force, and then 
being in the Ohio riverat the port of Cincinnati, was 
accidentally and by misfortune burned and totally de- 
stroyed by fire, and that the Defendant had notice there- 
of at its office in Wheeling on the 8th day of August 
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1868, and that proof of the loss was furnished the De- 
fendant within thirty days from the date thereof; and 
that the Plaintiff, “hath in all things fulfilled -and_per- 
formed, and kept the terms and conditions of the policy 
of insurance on his part to be kept and_ performed, 
whereby the Defendant became liable to pay to the 
Plaintiff the said sum of $5,000.00, sixty days after the 
8th day of August 1868, the date when the proof of loss 
was so furnished, to the Defendant, according to the 
form and effect of the policy of insurance &.” On 
the 26th day of November 1869, the Defendant, by its 
attorney, appeared in Court to the Plaintiff’s action, and 
filed five several pleas in writing, to each of which the 
Plaintiff filed a general replication, with leave to give 
special matter in evidence. The three first, of the pleas, 
as they appear in the record, I shall not now notice, and 
Iam notable to see that any material question arises 
upon them, unless it be the plea of covenants performed, 
I will notice, at present, the fourth and fifth pleas, and 
only so far as to give their substance. The fourth plea 
alleges, in substance, that at the execution and delivery 
of the policy, the Plaintiff made and delivered to the De- 
fendant his promissory note, for the premium or risk spe- 
cified in the policy, for the sum of $400, bearing date on 
the 18th of September 1867, and payable nine months 
after date, at the First National Bank of Wheeling, to- 
wit, in Ohio county; and that afterwards, on the 2I1st 
day of June 1868, when the said promissory note became 
due and payable, the same being wholly unpaid, it was 
duly presented for payment at the said bank; and the 
Plaintiff did not, nor did any person on his behalf, then 
and-there pay thesame. And that in the said policy it 
was and is provided, that in case any note or obligation 
given for the premium on the risk therein specified, 
should not be paid at maturity, such failure of payment 
should terminate the insurance by the said policy made, 
and the said note or obligation should be considered the 











OF WEST VIRGINIA. 


premium for the risk thus terminated. And that the 
failure to pay the note given for the premium on the 
risk, occurred long before the time the “Steamboat Poto- 
mac” was consumed by fire, as alleged in the declaration, 
and that by such failure the insurance made by the policy 
terminated long before the loss happened &e. 

The fifth plea is substantially and in eftect the same 
as the fourth, though more general in the language em- 
ployed. _ 

At the Circuit Court, held on the 29th day of June 
1870, the cause came on to be heard, and a jury was duly 
sworn to try the issues joined; and the Defendant de- 
murred to the evidence, and the Plaintiff joined therein. 
Whereupon, the jury assessed the Plaintifi’s damages at 
$5,518.33 cents, subject to the opinion of the Court 
upon the demurrer to evidence filed in the cause. Af- 
wards, on the 8th day of April 1871, the Circuit Court 
rendered judgment upon the demurrer to evidence, in 
favor of the Plaintiff, for the amount of the verdict of 
the jury, and the costs of suit. | From this judgment an 
appeal has been duly taken ‘by the Defendant to this 
Court. There was no demurrer filed to the declaration. 
The Defendant did not object to the policy of insurance 
going in evidence; nor did it except to the opinion of 
the Court permitting the same to go in evidence. A 
bill of exceptions is the act of one party, and denies the 
admissibility of the evidence tendered.. A demurrer to 
evidence is the act of both parties, and presents the ques- 
tion of the sufficiency of the evidence received. <A de- 
murrer to evidence, generally, does not amount to a wai- 
ver of a bill of exceptions taken to evidence admitted by 
the Court, and included in the evidence demurred to. 

The only protection of the demurrant against the 
prejudices of a jury, may be the power to withdraw the 
application of the laws, to the facts proved by the evi- 
dence, from the determination of the jury. “By de- 


murring, he subjects himself to the hazard of admitting 
63 
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1873. ; everything aiury mi re inferr . 
Jun rm. 8 facts, everything a jury might have inferred from the 


“Munieman Vidence. But that evidence should be legal; and its 
National legality can only be enquired into upon an exception to 
Jasurance © its introduction.” Dishazer vs. Maitland, 12 Leigh, 
534, 535. The party who demurs to the evidence, al- 
leges that the evidence is not good and sufficient in law 
to support the issue joined on the part of his adversary, 
who, on his part, by joining in the demurrer, avers that 
it is good and sufficient in law to maintain the issue 
joined on his part. The demurrant, by his demurrer, 
admits every fact which the evidence conduces to prove 
in favor of his adversary, or in other words, the court, 
in considering the demurrer to evidence, will presume in 
favor of the party joining in the demurrer any and every 
fact which the jury might have inferred from the evi- 
dence as exhibited. But these conclusions must be such 
as would result trom a just and reasonable construction, 
and not from arbitrary inferences. 2 Wash. 203, 1 
Johnson, 241, 4 Cranch, 219, 2 Tucker’s Com. Chap. 17, 
[Book 3, p. 292. The demurrer should set out the whole 
of the evidence on both sides. When there is contra- 
dictory testimony, at times, there has arisen difficulty. 
In the case of Green vs. Judith, 5 Rand. 1, it was deci- 
ded that “The practice of inserting in a demurrer to ev- 
idence, the evidence on both sides, is established by re- 
eated decisions.” 

“In such case the demurrant must be considered as 
admitting all that can reasonably be inferred, by a jury, 
from the evidence given by the other party; and as 
waiving all the evidence on his part which contradicts 
that offered by the other party, or the credit of which is 
impeached ; and all inferences from his own evidence 
which do not necessarily flow from it. Green vs. Ju- 
dith, 5 Rand., 1. In the case of Clopton’sadm’r vs. | 
Morris et al, 6 Leigh, 278, it was held that, “ On a de- 
murrer to evidence, the demurrant waives all his own 
evidence that at all conflicts with that of the other party, 
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admits the truth of his adversary’s evidence, admits all 
inferences of fact that may fairly be deduced from that 


evidence, and submits it to the court to deduce such fair | 


inferences.” These decisions, I think, establish the cor- 
rect doctrine as to demurrers to evidence, upon the 
points which they adjudicate. With this doctrine estab- 
lished it is not difficult to see that the demurrant by 
demurring, concedes much to his adversary, especially 
when the evidence is conflicting, and incurs great risk, 
unless his adversary’s evidence, after making all reason- 
able inferences therefrom, fails to establish the issue on 
his part. 

Although the policy recites that the consideration for 
the insurance of the nine-sixteenths of the boat has been 
paid by Charles Muhleman’s note for $400 at nine months, 
it clearly appears from the evidence that Muhleman in 
fact did not execute his note to the Defendant for the in- 
surance money, and that no note was made to the Defen- 
dant for the $400 premium until about a week after the 
date of the policy, and then Muhleman delivered to the 
Defendant the note of the “Steamer Potomac and 
Owners, per Charles Muhleman, Captain,” which was 
dated the same date with the policy, and was for $400, 
and payable nine months after the date thereof, at the 
First National Bank of Wheeling. The Defendant re- 
ceived and accepted this note for the premium at the 
time the policy was delivered, in lieu of the uote of 
Muhleman. In other wards, it must be taken from the 
evidence that the Defendant waived Muhleman’s note, 
and took and received in lieu thereof, for the premium, 
the note of the “Steamer Potomac and Owners.” The 
policy was delivered to the Plaintiff at the office of the 
Defendant, in the city of Wheeling, by the clerk of the 
Defendant, and the note given was there received by the 
clerk for the premium. The note was afterwards, and 
before its maturity, left with the First National Bank of 
Wheeling for collection by the Defendant’s clerk, and 
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remained there until it was past due, when it was with- 
drawn from the bank by the clerk for the Defendant, 
and by him held as the agent ofthe Defendant at its office 
in Wheeling, until it was paid by Muhleman on the 15th 
of September 1868. I think there is no doubt, that it 
was competent for the Defendant to waive the note of 
the Plaintiff, by its authorized agent, and take in lieu 
thereof the note that was given and received, and that 
it was competent to prove this fact by parol.” An in- 
surance company acts and speaks by its officers, and what 
the officers say and do when in dischage of their duty as 
officers, and in relation to the particular duty assigned 
to them, is evidence against the company. The waiver 
of the agent may be proved by parol, “Flanders on Fire 
Insurance, pp. 148, 149 and 150, Baptist Church rs. Brook- 
lyn Fire Insurance Company, 18 Barbour, 69; S. C. 
19 N. Y. 305; Shelden vs. the Atlantic Insurance Com- 
pany, 26 N. Y. 460. Buckley vs. the Derby Fishing 
Company, 2 Conn. 252; Satford vs. Wyckoff, 4 Hill. 446, 
447, per Walworth Chanceller; Barnes vs. Ontario Bank 
19, N. Y.; Boehen vs. Williamsburgh Insurance Company, 
35 N. Y. 141. Perkins vs. the Washington Insurance 
Company of the city of N. Y. 4 Cowen 645, Conner 
vs. the Mutual Insurance Company of Albany, 1 N. Y., 
292, opinion of Johnson, Judge, 25 Barbour 189; Biglow 
on Estoppel, 525.; Herman’s Law of Estoppel, p. 522, 
Sec. 555. : 

The Defendant having waived the giving of Muhle- 
man’s note by him, and received and accepted the note 
of the “Steamer Potomac and Owners,” delivered by 
Muhleman in lieu of his own note is,and should justly 
be, estopped from claiming any advantage in this suit from 
the fact that Muhleman did not make and deliver to it 
his note as recited in the policy, Bigelow on Estoppel 
524, 525, 560 and 561 and cases there cited. Herman’s 
Law of Estoppel, 343, 344, sec. 331. Flanders on Fire 
Insurance, 148, 149, 150, 151, 152, 153 and cases there 
cited. The evidence does not strictly support the issue 
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made by Defendant by its 4th and 5th special pleas, be- 
cause Muhleman did not execute to the Defendant his 
note for the premium of $400, as in each of these pleas 
is alleged. As before remarked a different note was exe- 
cuted, and accepted by Defendant. 

But, among other pleas, the Defendant filed the plea 
of covenants performed, upon which issue was joined; 
and the Plaintiff gave in evidence the policy, which, 
among other things, contained this express provision, 
viz: “And in ease any note or obligation given for the 
premium on this risk, shall not be paid at maturity, such 
failure of payment shall terminate this insurance, and 
‘said note or obligation shall be considered the Premium 
for the risk thus terminated.” The note received by 
the Defendant was certainly given for the premium or 
risk, and the clause of the policy just quoted covers it. 
I do not think, from any fact proven, or any reasonable 
inference that could be properly drawn from any fact 
proven, in the cause by the Plaintiff, that a jury would 
be authorized to infer that the note was received and 
accepted in satisfaction and discharge of the premium 
or risk. Then, as this clause covers the note, the next 
question that presents itself for determination is, did the 
Defendant or its agent or agents say anything, or do 
any act by which it waived this clause of the policy, and 
thereby became estopped from any legal rights or claim 
of benefit thereunder? The Plaintiff’s evidence clearly 
shews that no part of the note was paid within the nine 
months, and, in fact, it clearly shews that it was not paid 
until more than a month after the loss of the boat, and 
nearly two months after the note became payable. To 
entitle the Plaintiff to recover in this action upon the 
demurrer to the evidence, the evidence must show that 
this clause of the policy, now under consideration, became 
inoperative and of no effect. He contends that the ev- 
idence shews a waiver and estoppel in pais, of the De- 
fendant, as to this clause. And the question arises, is 
this claim of the Plaintiff supported by the evidence? 
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“A waiver to be operative, must be supported by an 
agreement founded on a valuable consideration, or the 
act relied on as a waiver, must be such as to estop a par- 
ty from insisting on performance of the contract, or for- 
feiture of the condition.” Bigelow on Estoppel, p. 524; 
Ripley vs. AZtna Insurance Company, 30, N. Y., 136, 
164. There must have been some act or declaration of 
the Defendant, or the Defendant’s agent, to the Plaintiff, 
which so affected the conduct of the latter to his injury, 
as that it would be unjust now to permit the Defendant 
to set up or have the benefit of the clause of the policy 
in question. “It is not necessary to an equitable estop- 
pel, that the party should intend wilfully to mislead; 
but whatever may be the intent, if he make such a rep- 
resentation as a sensible man would take to be true, and 
believe that it was meant that he should act upon it, and 
he does so act, the party making the representation is 
precluded from contesting its truth;” 50, N. Y., 
575, Herman’s Law of Estops, p. 343, sec. 331, Bigelow 
on Estoppel, pp. 553, 554 and 555, and cases there re- 
ferred to. Horn vs. Cole, et al., recently decided by the 
Supreme Court of New Hampshire, and reported in the 
January number of the American Law Times and Re- 
ports, p. 33. In this case it was decided that, “If the 
owner of goods, to prevent them from being attached as 
his own, represent that they belong to another, and the 
party to whom the representation is made, relying, and 
from the circumstances having reason to rely, on the 
representation as true, attach the goods for a debt due 
from the party to whom it was represented that the 
goods belonged; in trover for attaching the goods, the 
owner will not be permitted to show that his represen- 
tation was false, though at the time when he made it, he 
had no notice of the debt on which the goods were at- 
tached, and had no intention to deceive the party who 
attached them.” The opinion in this last case was de- 
livered by Chief Justice Perly, and is a lengthy and 
learned discussion and exposition of equitable estoppel, 
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in which most of the leading cases which have been 
determined touching this subject, are reviewed and com- 
pared, 

According to the evidence, the Plaintiff gave himself 
no concern whatever about the payment of the note 
given for the risk until some time after the loss. He 
did not ask for any extension of time of payment of the 
note, and there was no interview or agreement of any 
kind between Plaintiff or any agent of his and the De- 
fendant or its agent, in relation to the payment of the 
note until after the loss. The Plaintiff had the policy 
with him in the boat when it was destroyed, and he must 
have known that under his contract with the Defendant, 
as contained in the policy, the insurance of the boat 
ceased after the 21st day of June, unless the note was 
paid at that time, and it was his duty to see that it was 
paid, if he expected the insurance to continue, unless 
some other sufficient arrangement was made with De- 
fendant. I think it clear from Plaintiff’s evidence that 
as late as August the 8th he supposed the note had been 
paid, for he says: “When I came home from Cincinnati, 
I found the note had not been paid by John Mulrine ; 
that was the 8th of August 1868; between the 8th of 
August and the 18th of September, I got to inquiring of 
Mulrine if he had ever paid up the premium note, and 
he said not; he said Bishop (the clerk) had never 
brought it there.” It wason the &th of August, that 
Plaintiff filed the proof of loss. It was not the duty of 
Defendant to call on Plaintiff or his agent for the pay- 
ment of the note at or after maturity; but under the con- 
tract of insurance of Plaintiff it was his duty to see 
that the note was paid at maturity. Nothing in the 
contract required the company to notify Plaintiff of the 
forfeiture of the policy. Plaintiff had the contract, and 
is presumed to have known its covenants and _ stipula- 
tions, and was bound to take notice thereof. The for- 
feiture or non-forfeiture of the policy depended on the 
Plaintiff’s action or non-action in reference to the pay- 
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ment of the note, of which he had full notice in the 
policy. The evidence shews that Plaintiff had a policy 
from Defendant on the same boat for the year previous, 
and also the same company had a policy from Defen- 
dant on “Steamer Rebecca” for the year previous, and 
that each of these policies contained a similar clause to 
the one under consideration. The note given for the 
insurance of the Rebecca, was not paid at maturity, ag 
testified to by witness Boothe; but Boothe says: “It was 
paid a short time afterwards ; we were a little pushed at 
the time the note fell due, and asked for time. Bishop 
(the clerk) came down to the store, and agreed to let us 
have time; but charged us interest; he said he 
must have interest.” Here the insured recognized 
the binding effect of the clause of the policy in ques- 
tion, and before or on the day of the maturity of 
the note given for the premium, asked for an extension 
of time of payment, and it was granted in that case on 
the termsstated. This was done by mutual agreement, 
and no forfeiture was claimed. No such agreement was 
made in the case under consideration, and no request was 
made for an extension of time of payment. The note 
given for the insurance of the “Steamer Potomac” for 
the year previous, it seems, was paid after maturity, but 
the Plaintiff, from his own evidence, did not know wheth- 
er it was paid before or after maturity, nor anything in 
reference to the circumstancesof its payment. If it was 
paid after maturity, and no forfeiture of the policy 
claimed, it was a mere favor or act of grace extended 
in that instance to the insured by the Defendant, which, 
under the circumstances, as they appear from the evidence, 
could not in any just sense extend to, or effect the con- 
tract as contained in the subsequent policy, or impose 
any new duties or responsibilities upon the Defendant. 

But it is claimed by the Appellee that Bishop (the 
clerk) received the amount of the note on the 15th of 
September, after the loss, and accounted for the money 
to the company, and that the company thereby waived 
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the provision of forfeiture in the policy, and should now 
therefore be estopped from claiming any benefit from the 
provision. The company or its agent did not request 
payment of the note, nothing had been said to Plaintift 
on the subject; but Plaintiff finding that the note had 
not been paid (a matter which it was his place to have 
known) armed himself with legal tenders, and went to 
Defendant’s office with a witness, evidently taken for the 
purpose, and asked Bishop if he had the note. Bishop 
replied that he had. Plaintiff said to Bishop that he wan- 
ted to pay it; and Bishop said he need not be particular 
about it as, when a meeting of the Board was held, an 
adjustment could be had. Plaintiff then said to Bishop; 
“T have legal tenders here, and I want to pay the note ; 
I got them from Sam Hildreth ; what is the interest on 
the note? he, (Bishop) said not “quite six dollars:¥ |] 


> This was 


give him the $406, and he gave me the note.’ 
all that was said or done at the time. This was clearly 
a voluntary payment made by the Plaintiff to Bishop 
(the clerk) against Bishop’s will and desire expressed at 
the time to Plaintiff; but Plaintiff evidently seeking an 
advantage insisted that he would pay the note with its 
interest to Bishop with the legal tenders, and thus by 
his own persistent act forced Bishop to receive the whole 
amount of the note including interest. Plaintiff now 
claimes that Defendant, by thus receiving the whole 
amount of the note and interest, waived the forfeiture 
clause of the policy. Defendant held out no induce- 
ment by act or word to Plaintiff to influence him to make 
the payment. Icannot bring my mind to the conclu- 
sion, from the circumstances,that either Plaintiff or Bishop, 
at the time of the payment of the note, supposed or be- 
lieved that either party intended to waive any existing 
rights by the transaction, or that they or either of them 
had done so. I cannot see that Bishop said or did any 
thing to prejudice or mislead the Plaintiff, or that from 
the evidence it should be so held. The clause of the 
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policy in this case under consideration is not void; it 
exists in many if not most of them. In the case of 
Wall et al vs. the Home Insurance Company, determined 
by the Court of Appeals of the State of New York in 
36 N. Y. 157, the clause of the policy passed upon 
by the court was very similar to the one in question in 
this case. In that case it was determined by the court 
that, “In a marine policy of insurance with the clause: 
“In case the note or obligation given for the premium 
herefor be not paid at maturity, the full amount of pre- 
mium shall be considered as earned, and this policy be- 
comes void, while said note or obligation remains over 
due and unpaid.” His note given forthe premium be- 
came due, and was protested, and while thus unpaid the 
vessel insured was lost. Held, that the right of recovery 
by the insured was at an end. Held further, that an 
agreement by the company that the nofe might lie over 
a few days, did not waive the forfeiture, or restore the 
right of action upon the policy.” In that case the 
plaintiff relied upon wavier and estoppel as here, 
and I think the evidence as related by the judge 
who delivered the opinion of the court tended more 
strongly to shew a waiver, and estoppel than the evi- 
dence in this case, and yet, it was held to be insufficient. 
Judge Hunt who delivered the opinion of the court in 
the case cited, in speaking of the note, the failure to pay 
it at maturity and the provision in the policy says; 
“There was thus a clear breach of a valid condition, and 
by the terms of the contract, the obligation of the insurer 
was at anend; the note, however, remaining in full 
force and effect.” And the judge cities these authorities 
Beadle vs. Chenango M. Insurance Company, 3 Hill 161 ; 
Neely vs. Onondaga M. Insurance Company, 7 id 49. 
Smith vs. Saratoga M. Insurance Company, 3 id. 508, 
See also upon the same subject Howell vs. Knickerbocker 
Insurance Company, 3 Rob. N. Y. R. 247, Want etals vs. 
Blunt et als 12 East 183 ; Simpson vs. Accidental Death 
Insurance Company, 89 Eng. Com. law. R. 257, Pitt vs. 
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Berkshire Life Insurance Company, 100 Mass. R. 500. 
Whether a court of equity would grant relief in part to 
a judgment obtained upon the note in this case for the 
full amount, upon the principles held in Winslow vs. 
Dawson, 1 Wash. Va. R. 118 and Mayo vs. Judah, 5 
Mumf. 495, I do not now decide as Ido not think 
the question fairly arises in this case. 

It is essential to the existence of Fire Insurance Com- 
panies that their customers should be prompt in making 
payment of the premiums of insurance. It is also, just 
and proper that such companies should be held to a 
just performace of their contracts of insurance. But 
how can the insured, upon legal or equitable prin- 
ciples, expect to recover upon a contract against 
an insurance company when he himself, without  suffi- 
cient excuse, has failed to comply with his covenants, 
which were the consideration for the undertaking of the 
company. In this case, the evidence shows clearly to my 
mind, that the Plaintiff neglected his duty, under the 
stipulations of the policy, without being induced to 
do soby the Defendant or its agent. That his failure to 
give attention to the note, orto pay it at maturity, was 
owing entirely to his own inexcusable negligence of his 
plain duty. No valid stipulation or covenant contained 
in a policy of insurance or of any other contract, should 
be avoided, or held to be waived, or otherwise held to be 
of non-effect except for good and sufficient cause, estab- 
lished by sufficient evidence. (it is true that(policies of 
insurance should be construed most strongly against the 
insurer, and liberally in favor of the insured. But I do 
not understand it thereby to be meant that plain provis- 
ions of the policy, which are held by the courts to be 
valid and binding, are to be construed as being meaning- 
less, or to be avoided otherwise than for good and sufficient 
cause.) It is perhaps not material in this case, but in the 
case of Davis’s adm’r vs. Thomas &e., 5 Leigh 1, it 
was held that, “Matter of estoppel cannot be relied on 
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unless it be pleaded, when the matter to be pleaded ap- 
pears on the record. But it isotherwise when the matter 
is introduced on the general issue for the party cannot 
be called on to show his estoppel until his adversary has 
attempted to use the improper defence.” 

For the foregoing reasons I am satisfied that the judg- 
ment of the Circuit Court of the county of Ohio, ren- 
dered in this cause upon the demurrer to evidence, is er- 
roneous, and the judgment must therefore be reversed; 
andthe Appellant recover against the Appellee its costs 
in this Court expended. And this Court proceeding to 
render such judgment as said Circuit Court should have 
rendered upon the demurrer to evidence, the law as ap- 
plied to the evidence is in favor of the Defendant below, 
and judgment must be rendered in favor of the Defen- 
dant, upon the demurrer to evidence, against the Plain- 
tiff in the Court below. 


HorrMan and Moore, Judges, concur in the forego- 
ing opinion. Pavuu, Judge, absent. 
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SyLLABUS. 


1. A court of equity will take jurisdiction of a bill of interpleader 
where it appears there is either no remedy at all at law, or that 
the legal remedy is inadeqdate for the protection of the party 


filing the bill. 


2. It is not necessary, to entitle a party to come into equity, that the 
titles of the claimant should be both purely legal. It is ordinarily 
sufficient to found the jurisdiction, that one is legal and the other 
is equitable. It seems that when one of the claims is purely 
equitable, it is indispensable to come into equity. 
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It is not proper for the appellate court, in determing an appeal from 
an order of injunction granted by a judge in vacation, or a court, 
to decide which of the claimants has the better claim or right. 


Taking the allegations contained in the bill in this case as true, the 
plaintiff has no adequate remedy at law. 

In interpleader in equity, it is necessary that the claimants should 
should claim the same debt or thing. 


The claimants in the bill mentioned in this cuse, under the state- 
ments and allegations of the bill, claim the same rent. 


7. P., the tenant in possession, alleges in his bill that rent oil is due from 


him, under a deed of lease executed by G. and G, his wife, and that the 
same rent oil isclaimed by G. and G., his wife, each, and also by C. by 
virtue of saiddeed of lease, and that G. the husband has sued out a 
distress warrant for the unpaid rent oil, and placed the same in 
the hands of a constable, who has levied a distress warrant upon 
the rent oil and other property of P. The bill being otherwise 
sufficient as a bill of interpleader, makes the constable a party de- 
fendant, and prays an injunction, and that the property levied on 
be restored, and that a special receiver be appointed to receive the 
rent oil in arrear, and that to become due from P., until it is de- 
termined by the court which of the claimants has the better right. 
HELD, 


That the constable is a proper party to the bill, not for the purpose of 


interpleading; but simply to make the order of injunction and 
the restoration of the property effective. 


8. G. and G., his wife, by deed of lease duly executed, acknowledged 





and recorded grant to P.’s assignors, for a large money considera- 
tion paid down, and fora large rent to be paid in oil as the oil is 
produced from the leased premises, a hundred acres of land for 
the term of 20 years. G. the wife is the fee simple owner of the 
land, subject to the marital rights of G. the husband therein, 
_ which is at least an estate during the joint lives of G. and G., the 
wife. G. the husband prior to the date of the deed of lease, by 
contract, sold to C. his entire interest for his life in a tract 
of 250 acres, covering the said 100 acres. P. and his assignors, 
at the date of the lease and purchase from G. and G. the wife, 
and for along time afterwards, had no notice or knowledge what- 
ever of the contract of G. the husband with C. about said land. 
After P. had obtained the lease and taken possession of the leased 
premises and had paid the oil rent toG. the husband under the 
deed of lease, as it accrued for some time, C. brought suit against 
G. the husband to compel him to execute to him a deed convey- 
ing the legal title to the 250 acres for his life estate. C. obtained 
a final decree against G. the husband for such deed, and appoint- 
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ing a commissioner to convey the life estate of G. in the 250 acres 
of land toC. G. and G. his wife then each notify P. that they 
each claim the unpaid and accruing rent oil under the lease. C. 
notifies P. that he claims the unpaid and accruing rent oil under 
the lease, by virtue of said decree, and notifies P. not to pay it to 
G. nor G. his wife. P. is ready and willing to pay the rent oil in 
arrear to the proper claimant, and has it on hand for the purposes 
but is ignorant as to which is the better claim of the claimants. 
G. the husband is insolvent, and sues out a distress warrant 
against P’s. property on the leased premises, and causes the oil 
rent in P’s. possession, together with the large amount of other 
personal property of P., on the leased premises to be levied on for 
the rent oil in arrear. P. files his bill of interpleader against G. 
and G. his wifeand C. HELD, 


That equity in such case has jurisdiction; that C.’s claim to the rent 
oil, reserved in the lease, under G., must be considered, for the 
purposes of this case, to have commenced at the date of the de- 
cree, which was after the date ot the deed of lease. 


9. According to the averments of the bill filed, the persons claiming 
the rent oil, claim in priority of contract and tenure sufficiently 
for the purposes of the bill. 


10. the allegations and averments of the bill, as recited in the opinion 
in this case, are sufficient to constitute agood bill of interpleader 


11. If the affidavit filed with the bill is not of itself sufficient to au- 
thorize a judge to grant an injunction, still if there are properly 
certified official copies of documents and records filed with the 
bill as exhibits and evidence, and they, together with the affida- 
vit, are sufficient to satisfy the judgment that the injunction should 
be granted, it is not error for the judge to grant the injunction. 


11. In interpleader, ordinarily, a special receiver should not be appoint- 
ed to take possession of the property without notice, still there are 
exceptions to the rule, as where immediate action is necessary to 
prevent great loss orinjury, and especially where it is not sought 
to dispossess a party of his own property. 


The case is stated in the opinion of the Court. 
Boggess, Sands and Hutchinson for Appellants. 


Cole and Johnson for Appellee. 
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HayMonD, President. 


The Plaintiff presented its bill of interpleader pray- 
ing an injunction, and the appointment of a special re- 
ceiver, to the Judge of the Circuit Court of the county 
of Ritchie, who refused to grant the injunction, and 
appoint a receiver. In a short time afterwards, the 
Plaintiff presented the bill to Edwin Maxwell, one of 
Judges of the Supreme Court of Appeals, and on the 
25th day of May 1872, he granted the injunction prayed 
for, and Amos George, constable of Grant township, in 
Ritchie county, was directed by the order granting the 
injunction to release from levy, and restore to the Plain. 
tiff its property levied upon by virtue of the distress 
warrant in the bill mentioned. Judge Maxwell at the 
same time by his order appointed J. N. Camden special 
receiver of said Circuit Court; and directed that upon 
his going his bond with good security in the penalty of 
$20.000.00 conditioned to have the oil thereinafter men- 
tioned, or the proceeds of the sale thereof, forthcoming 
to answer any order of said Court in relation thereto, 
he should take into his possession and control all the 
rent oil then due from the Plaintiff according to the 
terms of the lease in the bill mentioned, or that which 
should thereafter become due prior to the first day of 
August next thereafter; and if in his opinion the same 
ought at any time to be done, to sell the oil atits highest 
market value, and hold the proceeds thereof subject to 
the order of the Court. On the 17th of May 1872, the 
bill with the orders of the Judge thereon was filed in the 
clerks office of the Circuit Court of Ritchiecounty. On 
the same day, the injunction bond required was executed 
and filed in the said office, and the clerk issued a sum- 
mons in the case against the Defendants in the bill, and 
endorsed thereon the order of injuction with the order of 
release of property, together with his certificate that the 
injunction bond had been given. On the 27th of May, 
the summons was executed on Amos George, and on the 
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28th it was executed on Mary Galeand E. L. Gale two of 
the Defendants named in the bill. The three last named 
persons and William Cady was made Defendants to the 
bill with said George. 

Afterwards, on the 3lst day of May 1872, the special 
receiver executed and filed in the clerk’s office aforesaid 
the bond with security required by the order of Judge 
Maxwell. On the day last named, Mary Gale and E. L. 
Gale filed an undertaking with the clerk of the Circuit 
Court for an appeal “from the order of injunction gran- 
ted in the cause, and on the. lst day of June thereafter, 
the Appellants caused a notice to be served on C. C. Cole, 
counsel for the Plaintiff, of their intention to appeal 
from the order of injunction granted in the cause, and 
desired stay of execution in the case, and that they had 
filed in the clerks office of the Circuit Court an under- 
taking with security in manner and form as required by 
law when stay of execution is desired. This notice was 
filed in said clerk’s office on the 3rd day of June 1872. 
The case is now before us upon appeal from the order of 
injunction granted in the case.’ The bill alleges substan- 
tially that the Plaintiff is the lessee of defendants E. L. 
Gale and Mary Gale his wife of a tract of land con- 
taining 100 acres in the county of Ritchie, which is 
described in a deed dated the 27th of December 1864, 
and of record in said county, made by Gale and wife to 
John 8. Carlile and others, an official copy of which is 
filed as an exhibit; that the grantees of the deed of 
lease transferred and assigned to Plaintiff all their in- 
terest under the deed; that the Plaintiff now is, and has 
for years been, in possession of the said 100 acres of land, 
under ana by virtue of the deed of lease so transferred 
and assigned to it, and has been working, improving and 
developing the same by sinking a large number of oil wells 
thereon, and pumping therefrom large quantities of oil, 
of which, under the terms of the deed of lease; it (Plain- 
tiff) is required to pay to the lessors the one-fourth part, 
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and has paid and delivered the same as it was produced 
to defendant E. L, Gale up to the day of March 
1872, when defendant Cady served a notice on it (Plain- 
tiff), that by virtue of a contract between him and de- 
fendant E, L. Gale and a decree of the Supreme Court 
of Appeals of this State, founded upon said contract, 
defendant E. L. Gale had sold and assigned to him 
(Cady) all the right and title of him, E. L. Gale, in a 
tract of 250 acres of land in said county, which covers 
and includes the said 100 acres, and that the Supreme 
Court of Appeals, by its decree rendered on the day 
of February 1872 in a cause then therein pending, 
wherein defendant Cady was complainant and defendant 
E. L. Gale was defendant, had decided and declared that 
Cady, by virtue of said contract, was entitled to the in- 
terest of E. L. Gale in the said 250 acres of land, and 
affirmed the right of Cady to a conveyance thereof from 
E. L. Gale; and referred Plaintiff to the clerks office 
of the Circuit Court of Wood county, where he claimed 
the decree of the Supréme Court was recorded ; that 
on examining the clerks office of Wood county Plaintiff 
found recorded the decree and opinion of the Supreme 








Court of Appeals rendered in the cause aforesaid, whereby 
the Circuit Court of Wood county was directed to enter 
a decree requiring defendant E. L. Gale, within ten days 
from said entry being made, to make, stamp and acknowl- 
edge for record a deed to Cady, conveying to himall the 
right, title and interest of him, defendant E. L. Gale, 


being a life estate therein, in the said 250 acre tract of 


land mentioned in the contract made by defendant .E. 
L. Gale and Cady on the 3rd day of October 1859, and 
filed among the papers of said case as Exhibit “B.,” and 
bounded and described according to a report of survey 
made by J. 8S. A. Farrow, surveyor &c., and filed in the 
papers of that cause; and that, if defendant E. L.Gale 
should fiail to make aa deed within the ten days, that 
then the Circuit Court of Wood county should appoint a 
commissioner to make the deed; and that said Circuit 


a 
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Court was also directed by said decree! to refer the cause 
to a master commissioner thereof, to ascertain and report 
what rents &c. defendant E. L. Gale had received, or 
was to receive from the 250 acre tract, in order that 
Cady should have a decree therefor; that on the 30th 
day of April 1870, the Circuit Court of Wood county 
did enter a decree in the cause of Cady vs. E. L. Gale, 
in accordance with the opinion and mandate of the 
Supreme Court of Appeals; that on the 30th of April 
1872, the Cireuit Court of Wood county, on the pe- 
tition of defendant Mary Gale filed in the cause 
of Cady and E. L. Gale, whereby she claimed to be 
entitled to the rent oil reserved in the lease granted on 
the said 250 acre tract, and the petition of the Grant Oil 
Company, suspended the making of the deed and the 
taking of the account until the further order of that 
Court. Plaintiff further avers that the tract of 100 acres 
is a part of the 250 acres mentioned in the decree and 
mandate of the Court of Appeals; that it always thereto- 
fore, and until the time aforesaid, paid the rent oil, 
being one-fourth of all the production on the 100 acre 
tract, to defendant E. L. Gale, and that he claimed, re- 
ceived and receipted for the same in his individual right 
and as his individual property, and still claims the same 
as such; and that Plaintiff had supposed that the rent 
oil was the property of defendant E. L. Gale, and that he 
was entitled to receive it; that the defendant Mary Gale, 
heretofore, and up to said time, knew that E. L. Gale 
claimed, and was receiving the rent oil as his own pro- 
perty, and that she quietly consented thereto and acqui- 
esced therein, and never objected to the payment of the 
same to E. L. Gale, and never claimed the same or any 
interest therein until after the rendition of the decree 
or mandate of the Supreme Court of Appeals; that since 
that time; she has claimed the rent oil as her separate 
property, and has notified Plaintiff of her claim thereto, 
and that EK. L. Gale has no interest therein whatever, or 
any right to demand or receive the same, and has also 
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notified Plaintiff not to deliver the rent oil to any person 
other than herself; that she claims that she is the owner 
of the 100 acres of land in fee; that defendant Mary 
Gale has recently brought an action of ejectment against 
the Plaintiff in the Circuit Court of Ritchie county, for 
the recovery of the 100 acre tract, and gives it out pub- 
licly that she seeks to recover the 100 acre tract because 
of the non-payment of the rent to her; that at the same 
time, E. L. Gale claims that he is entitled to receive from 
Plaintiff the said rent oil; that Cady contests the claim 
thereto of both E. L. Gale and Mary Gale, and claims that 
Mary Gale has no right to the rent oil, and that E. L. Gale, 
but for the contract aforesaid between him and Cady, 
and the decree of the Supreme Court of Appeals, would 
have been entitled to take and receive the same, and 
that he (Cady) by reason of the said contract and decree, 
is entitled to demand and receive the same. 
Plaintiff further alleges that neither E. L.Gale, Mary 
Gale or Cady contest or dispute the rights claimed by 
Plaintiff under the lease, except that Mary Gale pretends 
to be entitled to recover the premises by reason of the 
non-payment of rent to her; that the Gales and Cady 
each recognize and admit the right of the Plaintiff to 
occupy and use the 100 acre tract for the purposes men- 
tioned in the lease during the full term thereof, the Plain- 
tiff paying the rent oil as in the lease stipulated. Plain- 
tiff also avers that it has no interest whatever in the lit- 
igation now going on between the Gales and Cady, in 
reference to the rent oil, and its rights under the lease 
cannot be effected by the result of the litigation ; that 
Plaintiff has no interest whatever in the said fourth of 
oil produced on the 100 acre tract, except to deliver the 
same according to the terms, true intent and meaning: 
of the lease tothe person or persons legally entitled to 
receive the same, in such manner as to be protected from 
injury or damage by the conflicting claims of the said 
claimants; that the Plaintiff, its officers, agerits or em- 
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ployees do not collude with E. L. Gale, Mary Gale or 
Cady in relation to the rent oil, or their respective 
claims thereto, but is willing to pay, or dispose of the 
rent oil in such manner as the Court may direct in the 
premises ; that at the time Plaintiff and those under 
whom it claims acquired their rights under the said lease, 
it and those under whom it claims, had no notice, actual or 
constructive, of the said contract of Gale with Cady for 
the 250 acres of land; that in consequence of the want 
of notice of said contract at the time of granting the 
lease by Gale‘and wife, Plaintiff is advised and believes 
and so charges, that its rights and liabilities in the prem- 
ises at law and in equity are the same as though the con- 
tract of Gale with Cady, for the sale of the 250 acres, 
had actually been made subsequent to the time Gale 
and wife granted the lease under which the Plaintiff 
elaims ; that on account of said conflicting claims to the 
rent oil aforesaid, Plaintiff does not know whether the 
same legally belongs to Mary Gale, E. L. Gale or Cady, 
or to which of the conflicting claimants it should deliver 
the same, and that without the aid of a court of equity 
to determine to whom the same should be delivered, 
Plaintiff would be obliged to deliver the same to one of 
the contending parties, and be harassed and vexed by the 
suits of the other claimants, orto holdthe rent and be 
vexed by the several suits of all the claimants; that E. 
L. Gale has been receiving for many years a large reve- 
nue, in the way of bonus on oil leases and rent oil re- 
served in leases made by him and his wife Mary upon 
the 250 acres and other lands in the county of Ritchie ; 
but notwithstanding, E. L. Gale is insolvent, and should 
Plaintiff deliver the rent oil to him, and it should here- 
after appear that he is not entitled thereto, Plaintiff 
could have no available recourse upon, or indemnity 
from, E. L. Gale, and would thereby suffer irreparable 
damage ; that in consequence of said conflicting claims 
to the rent oil, Plaintiff has not delivered any part 
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thereof to any person since about the first of March 
1872, and consequently has on hand in its possession 16,- 
000 or 17,000 barrels of rent oil, which it is entitled to 
deliver to the party entitlec to receive the same, and re- 
lieve itself from the liability and damage of loss con- 
sequent upon holding the same in its possession ; that 
its tanks and vessels for receiving and holding the oil, 
after it is pumped, are now really filled to their capacity, 
and, if Plaintiff is not allowed soon to deliver the said 
rent oil, it will be obliged to suspend pumping for want 
of storage on the premises; that the oil is a highly in- 
flamniable substance, very liable to destruction and 
waste, and expensive to keep; that Plaintiff is advis- 
ed that under the circumstances he is entitled to 
ask at the hands of a court of equity that a receiv- 
er be appointed, to whom the Plaintiff may be al- 
lowed to deliver the rent oil it now has on hand, as 
well as that which it is constantly produceing for the bene- 
fit of such of the conflicting claimants as may be entitled to 
receive the same. Plaintiff also avers that on the 
day of May 1872, E. L. Gale obtained a distress war- 
rant against it for the amount of the rent oil which he 
claims to be due him, and placed the same in the hands 
of Amos George, constable of Grant Township in 
Ritchie county, who, by virtue thereof, has levied the 
same, among other things, upon several of Plaintiffs en- 
gines used at its most valuable wells on the 100 acre 
tract for the purpose of raising or pumping the oil, and that 
said officer threatens to stop the Plaintiff from operating 
the wells with the engines, although there is ample and 
sufficient property ofthe Plaintiff, liable to levy under the 
distress warrant, to satisfy the same ; that said constable 
has levied upon the accumulated rent oil and some oil 
belonging to the Plaintiff in tanks on the premises, and, 
if Plaintiff is not allowed soon to remove the same, it 
will be obliged to stop pumping several valuable wells for 
want of storage for the oil. Plaintiff alleges that it has 
no remedy save ina court of equity, and to the end tha; 
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the oil may be protected from destruction, waste and 
damages, and saved for the person or persons entitled 
thereto, and that the Plaintiff may be protected in the 
premises from loss or damage, or harrassing and vexa- 
tious suits by the several conflicting claimants, it (Plain- 
tiff) prays that defendant E. L. Gale, Mary Gale and 
Wm. Cady may severally set forth and discover what 
right or title they, and each of them, have in, and to the 
said one-forth of the oil pumped or produced on the 100 
acres, being the rent oil aforesaid; and how they, and 
each of them, derive and make out the same, and that 
they, and each of them, may set forth to which of them 
the said rent and arrears of rent do of right belong, 
or is or are payable; and may interplead and settle and 
adjust their demands between themselves, the Plaintiff 
being ready and willing, and offers to pay the rent oil 
and arrears thereof to such of said claimants to whom the 
same shallappear to belong, being indemnified; and thata 
receiver may be appointed to receive the rent oil due, 
and hreafter to become due; and that the Plaintiff may 
be at liberty to pay and deliver the same to him for such 
of the said claimants as shall appear to be entitled 
thereto ; and that the several Defendants, and each and 
every of them may be restrained by an order of injunc- 
tion from all proceedings at law against Plaintiff for the 
collection of the rent and arreas of rent aforesaid; and 
that the said Amos George may be restrainad from fur- 
ther proceeding upon the distress warrant, and directed 
to release the Plaintiffs property from the said levy, and 
return the same to Plaintiff. The bill concludes with 
these words ; “And may the Plaintiff have such other, 
further and general relief as to equity appertains and the 
nature of the case may require; and may subpoena 
issue &e.” 

It is insisted by Defendants’ counsel that the bill is 
not aspood bill of interpleader, upon its face, and that 
the injunction ought not to have been granted and the 
property restored to Plaintiff. 
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1. Because of anything that appears in the bill, the 
Plaintiff has a complete remedy in the premises in a 
court of law. 

2. The bill does not show that the Defendants claim 
the same rent. 

3. The bill does not show that the persons claiming 
the rent, claim in privity of estate, contract or tenure. 

4. The bill disputes the Plaintift’s landlord’s title. 

5. The claim of @ady to the rent is founded upon an 
act or contaact of E. L. Gale, Plaintiff’s landlord, done 
or made prior to the commencement of Plaintiff’s ten- 
ancy, and EK. L. Gale, as the Plaintiff’s landlord, cannot 
be compelled to interplead with Cady. 

6. The bill contains a prayer for general relief. 

The Defendant, in support of the first objection stated, 
cites the provisions of the Code of 1868 on the subject 
of interpleading. These provisions of the Code do pro- 
vide a complete remedy for relief in many cases of con- 
flicting claims for the same debt, &c. It must be admit- 
ted that, if the Plaintiff has a complete and adequate 
remedy at law, he cannot be entertained in equity upon 
a bill of interpleader. But it is clear to my mind that 
taking the case stated in the bill as true, that the Plain- 
tiff has not a complete and adequate remedy at law for 
his protection. “It is not necessary, to entitle the party 
to come into equity, that the titles of the claimants should 
be both purely legal.. It is sufficient to found the juris- 
diction, that one is legal and the other is equitable. In- 
deed, where one of the claims is purely equitable, it 
seems indispensable to come into equity; for in} such 
a case there can be no interpleader at law. Thus, for 


instance, if a debt or other claim has been assigned, and 


a controversy arises between the assignor and the assignee 
respecting the title, a bill of interpleader may be brought 
by the debtor to have the point settled.” 2d Vol,Story’s 
Eq. Juris., sec. 808. It is probable that in this State, 
where the Statute now authorizes the assignee of assign- 
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able"paper té maintain an action in his own name upon 
such paper, the debtor would ordinarily have a complete 
remedy at law; but it was otherwise before the passage of 
the statute, and I understand Judge Story as giving the 
instance of assignor and assignee as an illustration of 
the text immediately preceding. From the statement 
of Cady’s claim to the rent oil, ascertained in the bill, [ 
think his claim is equitable in its nature, and not legal. 
Ido not mean to be understood as determining that 
Cady’s claim to the rent oil is a good claim, or is better 
than that of Gale or his wife, or the reverse thereof. I 
am only ascertaining that there is a claim made by Cady, 
and its character. 

It is not proper for this Court to determine, at the 
present stage of this case, which of the claimants have 
the better claim or right. 

According to Judge Story, if one of the claims is 
legal and the other equitable, it is indispensable to come 
into equity. There may be a remedy at law, and that 
remedy may be inadequate in the given ease to effectual- 
ly protect the party. Im section 807 of his work on 
Eq. Juris. Vol. 2, Judge Story says; “The true 
origin of the jurisdiction is that there either is no rem- 
edy at all at law, or the legal remedy is inadequate in 
the given case.” The Plaintiff has filed with his bill 
the deed of lease from Gale and wife to Carlile and 
others, therein mentioned, by which it appears that the 
consideration thereof was $20,000 in cash and one-fourth 
part of all the oil that may be produced from the prop- 
erty leased ; the oil to be delivered in the tank or tanks, 
or to be filled in barrels to be furnished by the lessors at 
the well or wells. The times of delivery of the oil are 
not specified in the lease,so the delivery may be due 
daily under lease. The Plaintiff had paid the rent 
promptly to E. L. Gale, with the knowledge and consent 
of Mrs. Gale, until the decree of the Supreme Court of 
Appeals, in the bill mentioned, was rendered; and soon 
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after that, Mrs. Gale and Cady each notified it of their 
claims respectively to the rent oil, and not to pay or de- 


Petroleum Co. liver it to E. L. Gale, and that they would each hold it 


Gale ct als. 


liable for the rent oil; that E. L. Gale also claimed the 
rent oil. Under thisstate of facts, Plaintift being igno- 
rant as to which of the three claimants was the legal 
and proper party to pay the rent oil, and E. L. Gale 
being insolvent, as a matter of safety and protection 
ceased to make further payment or delivery of the rent 
oil. By May, after he had ceased payment, which was 
only some two or two and a half months, some 16,000 or 
17,000 barrels of the rent oil accumulated, and was ready 
to be delivered to the rightful owner, in good faith, by 
Plaintiff. At this time Gale sued out his distress war- 
rant for the large amount of the accumulated rent oil 
then in arrear,and caused the same to be levied not 
only on the accumulated rent oil, but upon a large 
amount of other oil, and several engines and other prop- 
erty of Plaintiff. With the engines the Plaintiff work- 
ed its oil wells; they were used in pumping; and at the 
filing ofthe bill, the constable George was threatening to 
remove the engines, whereby Plaintiffs extensive and 
evidently profitable business would necessarily be inter- 
rupted and stopped, and it subjected to great loss. In 
this situation, if it submitted to the distress, and suffered 
the property to be sold, it would most probably be sold at 
a sacrifice and loss, and then Mrs. Gale or Cady or both 
of them might subject it to law suits and vexation, 
about and for the same rent, and might collect it again 
by force of legal process. If it gave an undertaking for 
the forthcoming of the property levied on, under the 
provisions of the 7th section of Chapter 107 of the Code, 


and then compel an interpleader in a proceeding on the. 


undertaking, it would be compelled to pay the value of 
rent oil in arrear, ascertained according to the provisions 
of the 15th section of Chapter 93 of the Code, into 
Court in money, and thus be deprived of the benefit of 
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its contract, when it was in fact ready, willing and anx- 
jous to pay it to the proper owner; and in addition there- 
to be liable to be proceeded against by E. L. Gale, from 
time to time, by other distress warrants as fast as the 
rent oil accumulated; and by this imperfect protection be 
compelled to endure, in each case, a tedious legal proced- 
ure with the same result. The oil is combustible in its na- 
ture, and quite susceptible of complete destruction at any 
time while in the possession of the company. It seems 
to me that the simple statement of the case shows con- 
clusively that in this case the remedy at law was and is 
wholly inadequate, and that if Plaintiff had resorted to 
the legal remedy in search of relief and just protection, 
it would have incurred great loss, if not ruin. 

The second objection is clearly not well taken; for 
each of the claimants, according to the express showing 
of the bill, claim the same rent, to-wit; the rent oil inar- 
rear andaccruing under the deed of lease. It is true the 
bill states that Mrs. Gale now pretends to claim the 100 acre 
tract; but her only claim is predicated on the fact that 
Plaintiff fails or refuses to pay the rent oil specified in 
the lease, and is willing to take it; in fact claims it, 
The claim of forfeiture of the lease by reason of the non- 


payment of the oil rent is, in point of law, no claim to 


the land; but it, in point of law, amounts only to a claim 
to the oil rent. George the constable who levied the 
distress, is not made a party that he may interplead; but 
simply to make the injunction and order of restoration 
effective. He was a proper party under the circum- 
stances. 

The third objection is clearly untenable. The character 
of the contract between Cady and E. L. Gale, whether 
a writing or not, is not stated in the-bill, but I think it 
is a clear inference that Cady only acquired, under the 
contract an equitable right to the 100 acres during E. L. 
Gale’s life. The decree of the Supreme Court of Ap- 
peals judicially ascertained and established that right, 


539 


1878. 
June Term. 


— 


Oil Run_ 
Petroleum Co, 
v 





Gale et als. 











540 


1875. 
June Term. 








Oil Run 
Petroleum Co. 
v. 

Gale ct als. 


SUPREME COURT OF APPEALS 


and provided for the making of the deed to Cady for 
the life estate of E. L. Gale. The deed does not seem 
to have been made as yet, and the decree of the Supreme 
Court was strangely suspended by the Cireuit Court of 
Wood county on the petition of Mrs. Gale and another, 
Mrs. Gale seems to be the fee simple owner of the land, 
and the right of E. L. Gale therein is by virtue of his 
being the husband of Mrs. Gale. E. L. Gale’s right in 
the 250 acres cannot be less than an estate during the 
joint lives of himself and wife, and it may be an estate 
during his own life. E. L. Gale derived his claim in the 
land from Mrs. Gale by marriage, and Cady derived his 
claim, whatever it amounts to, from F. L. Gale. Mrs. Gale 
claims the rent under the lease, and so notified Plaintiff. 
It is true she claims that, if the non-payment of rent 
works a forfeiture of the lease, she is entitled to the 100 
acres absolutely ; but still if the lease was forfeited for 
non-payment of rent, which cannot be, Gale as the hus- 
band would have the life estate before named therein so 
for as I can see from the bill. Gale claims the rent un- 
der the ‘lease, and as the Plaintiff and its assignors were 
purchasers of the term of 20 years in the land without 
notice of Cady’s equity or claim. He (Cady) claims that, 
under and by virtue of the deeree of the Supreme Court 
of Appeals, he is in equity entitled to receive the rent 
durfg the unexpired term of the lease, that in equity 
he should be considered as in the position of an assignee 
of E. L. Gale, and perhaps Mrs. Gale also, of the oil 
rent reserved in the lease. Under these circumstances 
there is a sufficient privity of tenure, contract and estate 
for the purposes of the bill. 

The fourth objection is not well taken. In 2 Vol. of 
Story’s Eq. Juris. sec. 811, he says: “So, where a 
tenant was liable to pay rent, but there were several per- 
sons claiming title to it in privity of contract or tenure, 
he was held.entitled to file a bill ofinterpleader to com- 
pel them to ascertain to whom it was properly payable.” 
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for Here it is proper to state that in the cases of tenants ,,, 37... 
seeking such relief, it must appear that the persons claim- “Oita 


em 
me ing the rent, claim in privity of contract or tenure, and — 
of in cases of this sort the tenant does not dispute the title satan 
er, of his landlord ; but he affirms that title and the tennre 
id, and contract by which the rent is payable. Cady 
his affirms the lease under which the rent accrues, and claims 
in the rent oil which Plaintiff is bound to pay under it 

he and Plaintiff affirms the lease also. 

te The fifth objection, I think, cannot be sustained. 
he Much that has been said with reference to the third and 
‘is fourth objection applies here. Cady claims the rent under, 
le and by virtue of, the decree of the Supreme Court of Ap- 
ff. peals, which was rendered. after the date of the lease, and 
at by virtue of that decree he claims to be entitled to con- 
0 firm the lease, and receive the rents accruing thereunder. 
yr It is true, said decree’ may be and doubtless is based on 
- the contract made before the lease. E. L. Gale failed to 
0 inform Plaintiff of the existence of the contract with 
bo Cady, as he ought to have done. The contract never ac- 
e quiring real vitality and operative force as to the rent, 
t until the right of Cady to the 100 acres of land was adju- 
3 dicated by the said decree. The Plaintiff has thus be- 
t ,come entangled since the date of the lease by the 
t act of its landlord Gale, although the entanglement 
y sprang from the act of Gale before the lease; but 


the said decree, made after the lease, is the imme- 
diate cause of the tenant’s entanglement. In such a 
case it seems to me that a bill of interpleader is eminent- 


ly proper. 
The sixth objection, I think, is also untenable. The 
bill contains substantially, if not literally, the usual and 


prescribed prayer of bills of interpleaderin such cases. 
The short prayer in the bill at its close was not intend- 
ed as a prayer of general relief, as ordinarily understood 
when appended to bills. The whole frame and preced- 
ing prayer of the bill show this. It is true it was not 
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necessary or perhaps strictly proper to insert it, still I 
think it may and ought to be regarded in this case as 
mere surplusage ; at least,it ought not to be considered 
as a prayer for general reliefin its usual acceptation. IT 
think the bill makes a proper case of interpleader in 
equity. 

It is also objected that the Court erred in granting the 
injunction, because the bill is not sufficiently verified by 
affidavit. I have had much difficulty in bringing my 
mind to a satisfactory conclusion upon this question. 
The 3rd sec. of Chap. 133 of the Code of this State, pro- 
vides that, “No injunction shall be awarded in vacation 
nor in court in a case not ready for hearing, unless the 
court or judge be satisfied by affidavit or otherwise of 
the plaintiffs equity.” 

High, in his work on Injunctions in sec. 984, says: 
“The proper verification of a bill is a matter of impor- 
tance, since an injunction is seldom allowed upon other 
than a sworn bill. Nor will it suffice that the material 
facts constituting the equity on which the injunction is 
sought are verified by complainant upon information and 
belief, but they should be positively sworn to.” Ken. 
on Injunctions in Equity, 613. Mr. High, also says, in 
sec. 985, “When an injunction is sought in behalf of a, 
corporation, the bill is usually verified by some officer of 
the corporation conversant with the facts. It may, how- 
ever, be verified by an attorney or other agent, without 
the oath of any of the regular officers of the corporation, 
where such officers are less acquainted with the facts con- 
stituting the foundation for the injunction than the 
agent or attorney.” The Code of this State, Chap. 125, 
sec. 42, provides that the verification of any pleading, 
and the certificate thereof, shall be in form or effect as . 


follows: 
State of West Virginia, sani county, to-wit: 


A—B—the plaintiff, (or defendant, as the case may be,) 
named in the foregoing bill, (or answer, replication or 


——- 
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plea, as the case may be,) being duly sworn, says the facts 
and allegations therein contained, so far_as they’ are 
stated on his own knowledge, are true, and that so far 
as they are stated upon information, he believes them to 
be true. 
A—B—Plaintiff (or Deft.) 

Taken, sworn to, and subscribed before me this 

day of ———. 





The affidavit accompanying the bill in this case, is the 
same in form as that prescribed in the Code. The only 
difference is, it is made by C. C. Cole, whom the record 
shews was the attorney for Plaintiff, and not by the 
Plaintiff, an incorporated company. There are filed with 
the bill, as exhibits, official copies of the lease, the decree 
of the Supreme Court of Appeals, the decree of the 
Circuit Court of Wood county made in pursuance 
of, and in obedience to the decree of the Supreme Court 
of Appeals and the declaration in ejectment of Mary Gale 
vs. Plaintiff. The bill does not state any fact or make 
any allegation as being on or within the knowledge of 
the affiant, and no material allegation is stated in the bill 
as being upon information. The statements and allega- 
tions of the bill are altogether direct and positive, with- 
out avering expressly that they are known to the Plain- 
tiff or any particular person or persons. The affidavit 
in this case is not sufficient in and of itself according to 
the elementary writers above cited, and the cases cited 
by them. But the previsions of the Code seem to be 
more liberal. The section quoted expressly directs that 
the verification of any pleading, and the certificate 
thereof shall be in form or effect as therein prescribed. 
The Legislature certainly meant that where any person 
made the affidavit in the form prescribed that it should 
be taken to mean, and amount to something when at- 
tached to a bill or other pleading by way of verifying 
the same. Still if the biil was verified alone by this 
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affidavit, I should doubt its sufficiency to authorize the 
granting of the injunction, notwithstanding it is perhaps 
sufficient, as to non collusion by Plaintiff, to support the 
bill of interpleader, as I think it may be construed that 
affiant swore to the truth of the bill to the best of his in- 
formation and belief. But the bill is not attempted to be 
verified alone by affidavit, but also, as to several of the 
most material allegations therein contained, is verified by 
official copies of deeds and records filed with the bill ag 
evidence, and therein made exhibits. This case is un- 
like the case of the Chesapeake and Ohio Railread Com- 
pany vs. Huse et al which was supported by affidavit 
alone, and the affidavits in the two cases are materially 
different. Mr. High in his work before cited, in sec. 987 
thereof, says; “While the usual course is to grant an in- 
junction only upon a bill duly verified, it would seem 
that the oath of complainant or other person conversant 
with the facts may be dispensed with if the confidence of 
the Court can be otherwise obtained. Thus documen- 
tary evidence establishing complainants equities and his 
right to relief will suffice to warrant the court in grant- 
ing an injunction, and such evidence may be presented 
by properly verified copies of private instruments, or of 
records, when such is the appropriate mode of proof.” 
See also Negro Charles vs. Sherriff ete. 12 Md. 274; 
Youngblood vs. Schamp. 2 McCart. 42. Taking the 
affidavit, and other evidence together, I think it would 
not be proper to reverse the order of the judge granting 
the injunction, upon appeal. Ido not think we should 
be so strict and exacting in deciding an appeal from an 
order granting an injuction taken before motion to dis- 
solve is made and overruled as in the case of an appeal 
taken after an order overruling a motion to disolve an 
injunction. In the first case the Plaintiff is cut off by the 
appeal from the privilege of supplying defects in matters 
of substance or form by amendments, or the production 
of additional evidence ; but in the last case upon a mo- 
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tion to dissolve, the attention of the Court below and 
counsel is, or should be, called to defects and defi- 
ciencies, whether of form or substance, and an opportu- 
nity to a liberal extent is given by the Code and chan- 
cery practice to cure by amendment or otherwise as may 
be proper. 

I have some doubts whether the appeal taken in this 
case reaches the order of the Judge appointing a special 
receiver. It is objected that the affidavits of non-collu- 
sion are insufficient, and that it was error for the Judge 
to appoint a special receiver without reasonable notice 
having been first given to the Defendants, or at least to 
E. L. Gale. 

I think the affidavits as to non-collusion are suffi- 
cient. It is true asa general rule, though not univer- 
sal, that notice is or should be required of the time and 
place of making the application for the appointment of 
a special receiver. The authorities cited in support of 
this general rule show that there are recognized excep- 
tions. These exceptions are such cases as that imme- 
diate action is or may be necessary to prevent great in- 
jury, and especially, when it is not sought to dispossess 
a party of his own property. In this case I think, from 
the averments of the bill, and the nature ofthe property 
attached, and the relation of much of it to Plaintift’s busi- 
ness, and the kindand extent of its business, that the ap- 
pointment of the special receiver temporarily, as was 
done, was not error. I don’t think the condition of the 
bond filed by the Plaintiff, on obtaining the order of in- 
junction, is sufficiently comprehensive. It should have 
been, in addition to the costs, “and also such damages 
as shall be incurred in case the injunction is dissolved.” 
But this can be cured or supplied without injury to the 
Appellants in the Cireuit Court. I think the order 
granting the injunction under the peculiar circumstances 
of the case, and its great importance, ought not to be re- 


versed for this cause, but that the Appellants or any of 
67 
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them, or any person in interest, should have leave to 
move to dissolve the injunction, and that the court or 
judge before whom such motion may be made, ought to 
dissolve it, unless the plaintiff, orsome person for it, en- 
ter into bond with good personal securityg in such pen- 
alty as may be deemed sufficient by such court or judge, 
with the condition prescribed by the 10th sec. of Chap. 
133 of the Code of this State in such cases. 

For these reasons, the order granting an injunction 
appealed from in this cause, is affirmed with costs here 
in favor of the Appellee—The Oil Run Petroleum Com- 
pany—against the Appellants, and thelcause must be re- 
manded to the Circuit Court of the county of Ritchie, 
for further proceedings therein to be had, according to 
the rules of courts of equity in such cases, with leave to 
the Appellants, orany other party in interest, to move to 
dissolve the injunction granted in this cause after rea- 
sonable notice, unless additional bond and security, in 
such penalty as the Court or Judge may fix, be given by 
The Oil Run Petroleum Company, or some person for it, 
conditioned as prescribed by the 10th sec. of Chap. 133 
of the Code in such cases. 


HorrMaNn, Pavutui and Moore, Judges, concur in 
the foregoing opinion. 
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JAMES CAPEHART, DESCRIBED AS PERSONAL REPRE- 
SENTATIVE OF JAMES CAPEHART, DEC’D, PLAIN- 
TIFF AND APPELLEE, against JOHN P. HALE, 
DEFENDANT AND APPELLANT. 
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SYLLABUS. 


In a bill in equity preferred by an executor, as such, he ought to de- 
scribe himself as the executor of his testator. 


It is not proper for an executor who sues, to describe himself merely 
as “personal representative” of a person deceased. 


The promise or agreement by one person to convey or transfer land or 
an interest therein to another, and either the actual payment by 
the latter of the consideration, or the promise or agreement by him 
to pay it, together, ¢ onstitute an executory contract for the sale of 


land. 
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The whole contract—including the consideration—need not be in wri- 
ting. But so much as is required to be embodied, memorized or 
noted in writing, must be signed by the party to be charged by 
the contract. 


When under a contract not signed by the purchaser, he has taken pos- 
session, a court of equity, at the instance of the vendor, will decree 
specific execution. 

Without such taking or retaining of possession, though the contract 
was signed by the vendor, and accepted by the purchaser, the for- 
mer cannot, merely by reason thereof, enforce the contract 
against the latter. 


When a party who has made and signed a contract in writing for the 
sale of land, sues a purchaser for specific execution, in order to en- 
force a sale of the land and application of the proceeds to the satis- 
faction of the consideration, he should allege that the defendant 
promised or agreed to pay the consideration. 


The plaintiff, however, need not allege that the contract or agreement 
to pay the consideration, was in writing and signed by the de- 
fendant, 


But if the defendant, by answer, denies the promise or agreement, on 
his part, or if, by plea or answer, he admits the contract, but relies 
on its not having been in writing and signed by him, the plaintitf 
must prove that the contract was made in writing and signed by 
the defendant. 


Or if neither the contract, nor any memorandum or note of it, was in 
writing signed by the defendant, but under the contract he took 
possession of the land, and committed waste thereon, or did such 
act of part performance a: to entitle the plaintiff to a specific exe- 
cution, the plaintiff should allege the fact, either in the original 
bill, or, after the plea or answer, in an amendment. 


To the bill of an executor to obtain specific execution of a contract for 
the sale of land, the heir, upon whom the legal title descended, or 
the devisee to whom by the will it was given, should be a party. 
It should not, by the bill, be left in doubt, whether the title of the 
decedent passed to a party to the suit, or not. 


When a defendant demurs to a bill and the demurrer is overruled and 
the defendant is ordered to answer, and he appeals, and the ap- 
pellate court reverses the order, it remands the cause, with leave 
to the plaintiff, to amend the bill. 


The case is stated in the opinion of the Court. 
Lamb for Appellant. 
Smith and Knight for Appellee. 
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HorrMan, Judge. 


In a bill in equity preferred by an executor, as such, 
he ought to describe himself as the executor of his testa 
tor. He shonld do this, in order that the defendant may 
be informed as to the particular character in which he 
professes to act, and may conveniently ascertain and ap- 
prove or controvert the reality of the character, and the 
consequences resulting from it; and thatthe court and 
clerk may conveniently shape and enter the decree in 
conformity to the statemeut. Itis not proper for an ex- 
ecutor who sues, to describe himself merely as “person 
al representative” of a person deceased. 

If in the introduction of a bill, one who is actually 
an executor, mention himself simply in his own charac- 
ter—not as executor—and so make hiscomplaint, though 
afterwards, in the statement of facts to maintain the 
complaint, he shows that he happens to be the executor 
of a person who made his will and died, and as such has 
acause of suit against the defendant, this does not 
change the character of the plaintiff and transform the 
bill into one preferred and prosecuted by the executor of 
that testator, in his exeeutorial capacity. The Legisla- 
ture, inthe Code, for the convenience of general refer- 
ence to the several classes of persons representing others 
who are dead, each subject for the most part to the same 
regulations, grouped the different classes under the gen- 
eral phrase “ Personal Representatives,” and, in effect, de- 
clared that in the construction of statutes, this phrase 
should apply to each of the several classes, unless a_ dif- 
ferent intent should appear from the context. From 
this however, it by no means follows that a_ pleader, 
whose province is to specify the character of the parties 
as well as other facts material in the particular case in 
hand, should be content to adopt the generically des- 
criptive language of the statute. Such designation is 
not sufficiently specific to answer the purposes of 
pleading. 
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A part of the statute of frauds and perjuries in force 
in this State, as found in the Code, is as follows: 

“No action shall be brought * * * to charge 
any person * * * upon a contract for the 
sale of real estate, or the lease thereof for more 
thana year * * * unless the contract, or some 
memorandum or note thereof, be in writing and 
signed by the party to be charged therewith, or his agent. 
But the consideration need not be set forth in writing. 
and it may be proved (when a consideration is necessa- 
ry) by other evidence.” Ch. 98, p, 535. 

The promise or agreement by one person to convey or 
transfer land or an interest therein to another, and either 
the actual payment by the latter of the consideration, or 
the promise or agreement by him to pay it, together, 
constitute an executory contract for the sale of land. 
The whole contract—including the consideration—need 
not be in writing. But so much as is required to be em- 
bodied, memorized or noted in writing, must be signed 
by the party to be charged by the contract. When this 
is signed by but one, he alone is thereby made liable— 
the other isnot. Without the signing by the purchaser, 
he is no more bound by the contract than, in such case, 
the vendor would be bound. 

When under a verble contract, or one committed to 
writing signed by the purchaser, but not by the vendor, 
the purchaser, without objection from the vendor, has 
taken possession of the land and oceupies such position 
that he would be injured, if the contract were not exe- 
cuted, a court of equity at his instance will decree spe- 
cific execution of the contract. And, so, when under a 
contract not signed by the purchaser, he has taken pos- 
session, the Court at the instance of the vendor, will 
decree specific execution. This is done that a statute 
enacted to prevent the perpetration of fraud, may not be 
made the means of promoting it. But, without such 
taking or retaining of possession, though the contract 
was signed by the vendor and accepted by the purchaser, 
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the former cannot, by reason thereof, enforce the con- 
tract against the latter. 

of 
of 


the purchaser’s signing the contract for the sale of land 


~ 


With the research that T have had the opportunity 


~ 


making, I have found no ease in which the necessity 


when not relieved by part performance, or in which the 
character of the part performance that would sustain the 
‘cific execution 


ne 
mye 


contract in favor of a vendor seeking 
against a purehaser who had not signed it, has been dis- 


ee . . a Ae . . } = 
cussed in any manner very satisfactory. I have how- 


ever, found many English and American cases, involving 
questions as to whether contracts for the sale of lands 
made by auctioneers, were within the scope of the sta- 
tute of frauds and perjuries, and whether the auctioneer 
was the agent of the party sought to be charged, and by 


the memorandum of the sale with the name of the 


pur- 
chaser written by the auctioneer, he legally bound the 
purchaser as if the latter in person had signed the mem- 
orandum ; in which class of cases, it has been uniformly 
conceded that the statute applies to the purchaser, and 
that he with his own hand, or by that of the auctioneer 
on some other person as his agent, must sign the con- 
tract, memorandum or note; or he will not be bound by 
it. Walker vs. Constable, 1 B & P. 306; Emmerson vs. 
Hellis, 2 Taunt. 38; White vs. Proctor, 4 Taunt. 209; 
Coles vs. 'Trecothick, 9 Ves. jr. 234, see 249; Buck- 
master vs. Harrop. 13 Ves. jr. 456, sec. 472 et seq; Brent 
vs. Green, 6 Leigh. 16; Smith vs. Jones, 7 Leigh, 165; 
Smith, admr. vs. Arnold, 5 Mason, 414; Bent and an- 
other vs. Cobb and another, 9 Gray, 397. 

Soon after the enactment of the English statute on this 
subject, as early as the year 1664, there appears to have 
been in the High Court of Chancery, a case decided, 
which perhaps should be noticed. It is Hatton contra 
Gray. 

“ Hatton sold houses to Gray 


One report of it, is this: 

for 2,000£. 
made by Hatton of the agreement, signed by Gray, but 
not by Hatton. 


Note was 


551 


1873. 
June Term. 
Capehart, 
Ex’or &e. 





Vs 
Hale. 





552 


1873. 


June Term. 


Capehart, 
Ex’or &e. 


Vv. 
Hale. 





SUPREME COURT OF APPEALS 


Mr Solicitor. The note binds not him who signed it 
not, for the statute of frauds and perjuries, &c., and 
therefore in equity can not bind the other party, for 
both must be bound, or neither of them, in equity. 

But decreed contrary.” 2 Chan. Cas., 164. 

Another account of the ease is this: 

“A sold houses to B for 2,000£. A note was made by 
A of the agreement and signed by B only ; and it was 
objected, that this was within the statute, and that the 
note binds not him who did not sign it; and that they 
must be both, or neither, bound in equity; but it was 
decreed that they were both bound.” 36 Car. 2, Eq. 
Cas. Abr, p. 21, s. 10. 

According to one of these meagre reports, each of 
of which is here quoted in full, it would seem to have 
been decided merely, that when one party to the con- 
tract had signed it, he was bound by it, though the 
other has not signed, and therefore is not bound. But 
according to the other statement, it appears to have been 
held that as one party signed the contract and was 
bound by it, the other party who did not sign it was 
also bound. 

The doctrine as to the necessity of mutual liability 
under the statute of frauds, formerly maintained, has 
long since been abandoned. In the year 1802, in the 
case of Seton vs. Slade, Lord Eldon said: “ This agree- 
ment is signed by the defendant Slade only; but that 
makes him, within the statute, a party to be charged.” 
7 Ves. Jr. 265, see. 275. And in numerous cases since, 
both English and American, courts have held and de- 
clared the same doctrine. 2 Lom. Dig., 33; Browne on 
Stat. Frauds, sees. 365-6 and notes and cases cited ; 
Champlin and Jones vs. Parrish, 11 Paige, 410. 

In the year 1721, Lord Chancellor Macclesfield con- 
sidered and decided the case of Hawkins vs. Holmes. 
It is this: 

“The plaintiff agreed with the defendant to sell him 
a house for 640£,and by consent of both parties an 
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attorney was employed to make a draft of the convey- 
ance, which the attorney accordingly prepared and sent 
to the defendant, who made several alterations therein 
and delivered it back to the attorney to be engrossed ; 
whereupon atime was appointed for the plaintiff and 
defendant to meet ata tavern to execute the writings, 
and for the latter to pay the money. 

“The plaintiff and his attorney came to the tavern, 
where the plaintiff executed the writings, and having 
got the conveyance registered, brought this bill against 
the defendant to compel him to pay the purchase 
money.” 

The Lord Chancellor said: “Unless in some particu- 
lar cases where there has been an execution of the con- 
tract, by entering upon and improving the preimises, the 
party’s signing the agreement is absolutely necessary for 
the completing it; and to put a different construction on 
the act would repeal it.” 1 P. Wms., 770. 

Commentators of high authority seem to understand 
the case of Hatton vs. Gray somewhat variantly. Most, 
if not all of them, however, draw from that as well as 
the case of Hawkins rs. Holmes, and other cases decid- 
ed about the same time and ata later date, conclusions 
entirely consistent with the law as I have stated it. 

Mr. Newland, in his Treatise on Contracts in Equity, 
says: 

“It will be observed, that the act does not require, 
that both parties should sign the agreement, but only 
the party to be charged therewith. An agreement, there- 
fore, though signed only by the defendant, will be en- 
forced; the plaintiff, in his bill, consenting to perform 
his part of the contract. But where the agreement has 
been signed only by the person who applies to the court 
for an execution of it, a specific performance will not 
be decreed ; as such a case is exposed to the very mis- 
chief which the statute intended to prevent. It seems, 

68 


1873. 
June Term. 


Capehart, 
Ex’or &c. 


Ve 
liale. 











554 


1873. 
June Term. 





Capehart. 


Ex’or &e. 


Vv. 
Hale. 


SUPREME COURT OF APPEALS 


however, that a doubt once existed on this subject ; but 
it has long ago been removed.” P. 171. 

“Lord Cowper, in the case of Bawdes vs. Amherst, 
observed, that he knew no case, where an agreement, 
though it were all written with the party’s own hand, 
had been held sufficient, unless it had been likewise 
signed by the party ; saying that the party’s not sign- 
ing of it was evidence that he did not think it com- 
plete. 

“The case of Stokes vs. Moore, supports the idea of 
Lard Cowper, that the party’s writing the agreement 
with his own hand, is nota sufficient signature.”  P, 
173. 

Mr. Powell, in his Essay on Contracts, referring to 
the case of Hatton vs. Gray, says: 

“Thus, where A sold houses to B for two thousand 
pounds; and A drew up a note of the agreement in 
writing, which B signed, but A did not sign ; it was ob- 
jected ona bill by A against B to compel him to a spe- 
cific execution of this agreement, that this was within 
the statute ; for, the note bound not him that did not 
sign it, and they must be both, or neither, bound in 
equity. But it was decreed that B was bound thereby; 
for A’s drawing up the agreement in his own hand, and 


yrocuring B tosign it on his part; made the signing of 
> ra) ) be DS 
Bnot only a signing for himself, but also a signing as 


authorised by A to close the agreement; and, therefore, 
as, if B had come into a court of equity against A the 
court would have decreed the agreement against him, so 
would it likewise decree it against B on a bill filed by 
A.” P. 172-3. 

Whateffect the action of one party, himself prepar- 
ing the writing and procuring the signature ofthe other, 
may have, need not now be considered. According to 
later authorities, this would seem not to be regarded asa 
signing by the vendor. 

Professor Lomax, in his Digest of the Law of Real 
Estate says : 
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“In the case of Hatton vs. Gray, 36, Cha. 2nd. and 
also in the case of Coleman vs. Upcot, it was held that 
an agreement, signed by the party to be charged with 
the same, was sufficient ; and that it was not necessary 
for an agreement to be signed by both parties. This 
doctrine has been assented to in modern cases. But 
when the agreement has been signed only by the person 
who applies to the court for the execution of it, a spe- 
cific performance will not be decreed; as such a case is 
exposed to the very mischief which the statute intended 
toprevent. The doubt which it seems once existed on 
this subject, has long ago been removed. 

“Tt has been held, that the circumstance of the arti- 
cles having been drawn by the agent of the party who is 
sought to be bound by them, is not equivalent to a sig- 
nature within the meaning of the statute. It is said by 
Lord Cowper, that he knew of no case where an agree- 
ment, though all written with the party’s own hand, had 
been held sufficient, unless it had been likewise signed 
by him; that the party’s not signing was evidence tha 
he did not think it complete; that he had left it to an 
after consideration, and might make alterations or addi- 
tions to it; therefore, unless it was signed by him, or 
something equivalent done, to show that he looked upon 
it as completed, he thought such writing by the party 
himself was not sufficient, within the statute, to bind 
him.” 2 Lom. Dig. 33. 

In New York, about the year 1821, Gale sued Nixon 
inassumpsit for the price of land bargained and sold, 
the possession of which was given, and relied on articles 
of agreement originally signed by himself alone, upon 
which, however, was an endorsement signed by the de- 
fendant. In the Supreme Court, Mr. Justice Suther- 
land said: “It is not necessary, in this case, to decide 
whether the action could be sustained merely upon the 
signature of the plaintiff to the contract, and the accep- 
tance of it, together with the possession of the land by 
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the defendant ; though I am inclined to think it could, 
1 Eq. Cas. Abr. 21, see. 10; 1 Powell on Con. 286; 
Ballard vs. Walker, 3 John. Cas. 60; Roget vs. Merritt 
and Clapp, 2 Caines, 120, per Spencer, J.; 1 Fonbl. 
165-6. But the endorsement on the back of the con- 
tract, signed by both of the defendants, is clearly suf- 
ficient to take the case out of the statute.” Gale vs, 
Nixon and Nixon, 6 Cowen, 445, see 448. 

I find no other authorities than those already noticed, 
tending to support the suggestion that under the English 
or Virginia statutes, the signature of the Plaintiff is suf 
ficient. Such notion is inconsistent with the volume of 
authorities bearing directly or indirectly, on the subject. 
In the case of Gale vs. Nixon, the consideration of any 
such question was unnecessary. The case was properly 
decided on the ground that, in tact, a note of the con- 
tract was signed by the party charged. 

Mr. Browne, in his Treatise on the Statute of Frauds, 
SYS : 

“Tt is not only contracts for the sale of land, which are 
intended to be embraced; for all the cases show that a 
purchase of land is as much within the statute as a sale 
of it, the policy of the law being not only to protect 
owners of land from being deprived of it without writ- 
ten evidence, but also to prevent a purchase of land 
from being forced by perjury and fraud upon one who 
never contracted for it,” sec. 263. 

In the year 1830, the provision of the New York 
statute, on this subject, was modified so as to require the 
contract, or a note or memorandum thereof, to be sub- 
scribed by the party by whom the sale is to be made— 
not by the party by whom the consideration is to be 
paid. 

Alluding to this subject, in the National Fire Insurance 
Company vs. Loomis et als, Chancellor Walworth remarks, 
that this statute does not require the written contract or 
memorandum of the sale to be signed by the purchaser. 
11, Paige 431—see 433-4. Commentators have mentioned 
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this remark, without reference to the peculiarity of the 
statute as to which it was made; and so have, to some 
extent, created the erroneous impression that the like 
principle applies where the statute has not been so modi- 
fied. It needs, however, but a glance at the English and 
Virginia and West Virginia statutes, on the one hand, 
and the New York statute on the other, to sce that they 
are materially different in this respect. 

The wisdom of the statute of frauds and perjuries has, 
by experience, been vindicated most conclusively. The 
early relaxation of their provisions in one or more classes 
of cases implying fraudulent abuse of confidence, has, 
to many able jurists, been the subject of serious regret. 
Now thatthe law, in this and other States, authorizes par- 
ties to testify in their own behalf, there is much more 
cogent reason than heretofore, why the rigor of the stat- 
ute should not in any case be further abated. Indeed it 
is supposed that this important modification of the law 
of evidence will occasion an enlargment of the classes 
of cases, in which convracts or memoranda thereof will 
be required to be written and signed by the parties to 
be bound by them. 

When a party who has made and signed a contract in 
writing for the sale of land, sues a purchaser for specific 
execution, in order to enforce a sale of the land and ap- 
plication of the proceeds to the satisfaction of the con- 
sideration, he should allege that the defendant promised 
or agreed to pay the consideration. When he fails to 
do this, and the defendant demurs, the bill must be held 
bad. The plaintiff, however, need not allege that the 
contract or agreement to pay the consideration, was in 
writing and signed by the defendant. For the failure to 
make such allegation, on demurrer, the bill will not be 
held bad. But if the defendant, by answer, denies the 
promise or agreement, on his part, or if, by plea or 
answer, he admits the contract, but relies on its not hay- 
ing been in writing and signed by him, the plaintiff must 
prove that the contract was made in writing and signed 
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by the defendant. Or if neither the contract, nor any 
memorandum or note of it, was in writing signed by the 
defendant, but under the ‘contract he took possession of 
the land and committed waste thereon, or did such act 
of part performance as to entitle the plaintiff to a spe- 
cific execution, the plaintiff should allege the fact, either 
in the original bill, or, after the plea or answer, in an 
amendment. 

To the bill of an executor to obtain specific execution 


of a contract for the sale of land, the heir, upon whom ~ 


the legal title descended, or the devisee to whom by 
the will it was given, should be a party. Not only be- 
cause he is primarily interested in the matter of the suit, 
but because unless he is a party, tlie title in him cannot 
be divested and conferred on the purchaser, it is indis- 
pensible that he should be before the court. 

Nor should it, in the bill, be left in doubt, whether 
the title of the decedent passed to a party to the suit or 
not. The subject is one, generally, rather within tne 
knowledge of the plaintiff than the defendant. It is 
unquestionably one which the former must ascertain and 
act on, in order to institute and maintain his suit. He 
should allege the fact with reasonable certainty. 

In this case, James Capehart, describing himself as 
personal representative of James Capehart deceased, 
brought his suit in equity and filed his bill, against John 
P. Hale, in which he alleges that James Capehart, the 
father of the plaintiff, the testator whom he represents, 
by contract in writing dated August 1866, bound him- 
self to sell and convey to Hale, a house and lot, described, 
for the sum of twenty-five hundred dollars, payable five 
years thereafter, with interest from the 20th of May 1865, 
payable annually. 

The Plaintiff filed, as a part of the bill a writing in 
the name of Capehart alone, in the first person, signed 
by him, the substance of which is this: ‘I do hereby 
agree and bind myself, my heirs &c., to sell and convey 
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to J. P. Hale, tie house and lot,” described, occupied 
by Hale, “ When he shall pay to me twenty-five hundred 
dollars, with legal interest thereon from the 20th of May 
1865, that being the agreed price and value of the pro- 
perty between the said Hale and myself; but I require 
that he shall pay the interest on the twenty-five hundred 
dollars annually until the principal is paid, and I reserve 
the right to require the payment at the expiration of five 
years, or any time thereafter at my option. Signed, 
‘James Capehart:’ dated ‘August 1866.’” The Plain- 
tiff alleges that Hale made sundry payments on the 
interest. 

The Plaintiff alleges, that Capehart died, leaving a 
will, under which the Plaintiff qualified at personal rep- 
resentative; and he filed as parts of the bill, copies of 
orders of the Circuit Court, whereby it appears, that on 
the 20th day of February 1869, the will of James Cape- 
hart deceased, was proved, and James Capehart had 
leave to qualify as executor. And on the 22nd day of 
the same month, James Capchart, as executor of James 
Capehart deceased, qualified. 

The Plaintiff alleges his willingness to deliver to the 
Defendant, a sufficient deed properly executed, upon the 
payment of the money due. And he asks a decree for 
the amount due the Plaintiff, as personal representative, 
against the Defendant, and that if the same be not 
promptly paid, the Court order the house and lot to be 
sold and the proceeds to be applied to the payment of 
the money due. 

The contract was not signed by Hale. There is noal- 
legation that he promised or agreed to pay any consider- 
ation for the land, or made or accepted any contract, ver- 
bal or written ; nor is there any allegation or indication, 
that, under the contract, with or without the consent of 
Capehart or his heir or devisee, the Defendant took or 
retained possession of the property, or committed any 
waste, or did any injury that might create in the Plain- 


1873. 
June Term. 


Capehart, 
Ex’or &e. 


Vv. 
Hale. , 




















560 


1873. 
June Term. 





Capehart, 
Ex’or &e. 


Vv. 
Hale. 


SUPREME COURT OF APPEALS 


tiff the right to have specific execution of any contract ; 
nor any indication that the Defendant was not willing to 
lose the part of the interest he had paid on the contract 
which he did not sign, rather than pay the principal 
therein mentioned with the interest not paid. 

Except the suggestion that Capchart was the father of 
the Plaintiff, there is no allegation as to who were his 
heirs or devisees, or to, or in whom the legal title de- 
seended or vested, and no copy of the will is filed. 

The Defendant demurred to the bill, and assigned for 
cause, that it does not appear in what capacity the Plain- 
tiff sued—whether as executor, administrator, adminis- 
trator with the will annexed, administrator de bonis non, 
curator or committee; and for other causes not specifi- 
eally stated. The Court overruled the demurrer and re- 
quired the Defendant to answer the bill. 

The Defendant appealed. 

The Appellant has stated no point on which he relies, 
except that specified in the demurrer. Counsel have not 
argued the ease, except that the Plaintiffs counsel fur- 
nished a note, without citation of authority, upon the 
one point indicated by the demurrer. So that the Court 
has been left, without further aid, to find its way to such 
conclusion as might seem most rational. 

Though the Defendant below assigned no other cause 
of demurrer than the one already mentioncll, the Cir- 
cuit Court ought to have considered, and this Court will 
consider the want of equity on the face of the bill, and 
want of parties indispensable to the rendition of a just 
and complete decree. 

Having carefully considered the subject for the rea- 
sons mentioned, we are of opinion, that the order over- 
ruling the demurrer and requiring the Defendant to an- 
swer, is erroneous; and, therefore, that it be reversed, 
and the Appellant recover against the Appellee his costs 
in this Court; that the cause be remanded to the Circuit 
Court, that the Plaintiff therein, if he wishes, may have 
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leave, to amend his bill, and that if he fails to do so, the sune4 





ne Term. 
bill be dismissed, and that the Defendant recover against “> apehart, 
the Plaintiff costs. “— 
Hale. 


HaymonpD, President, and PAULL and Moors, Judges, 
concur in the foregoing opinion. 
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Decided July 19th, 1873. 


SYLLABUS. 


1. The act passed by the legislature of West Virginia on the 14th 
day of January 1873, entitled “An act amending and re-enacting 
sec. one of Chap. 56 of the Code of West Virginia, concerning 
the Board of Public Works,” is not repugnant to the 4th section of 
article the ith of the constitution of the State of West Virginia. 
And the part or parts of the act of the legislature passed on 
the Ist day of April 1873, entitled “An act to amend and re-enact 
sec.’s two, six, seven, fourteen and nineteen of Chap. 163, of the 
Code of West Virginia, which are directly involved inor apply to 
this case, isand are not repugnant to said 4th section of said article 
7 of the constitution of the State of West Virginia. 





2. The said act of the legislature of the 14th day of January 1873 | 
does not in fact, or effect, operate an appointment of the gov_ ' 
ernor, and the other executive officers therein referred to, to a 
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different office or to different offices, but substantially prescribes 
the duties and powers of the governor and said other executive 
officers, to be by them exercised and performed as constitutional 
officers of the executive department of the government to 
which they were or may be elected: In other words, said act 
in substance and effect simply annexed to the offices of gover- 
nor, and the other executive offices therein named, powers and 
duties. 

3. Prescribing the “manner” in which public officers shall be elected 
and removed, as expressed in the 8th section of art. 4 of the con- 
stitution of the State of West Virginia, when read and considered 
in connection with article 7, sec.’s 1 and 8, and sec. 40 of article 6 
and other sections of the same constitution, includes the agent or 


person who may appoint, as well as the formality with which it ° 


should be done. 


4. The said act of the legislature of the State of West Virginia 
passed on the said 14th day of January, entitled, “An act amend- 
ing, and re-enacting sec. one of Chap. 56 of the Code of Wey 
Virginia concerning the Board of Public Works” and en. 
acting that said section be amended, and re-enacted so asto read 
as follows: “1. The governor, auditor, treasurer, superintendent 
of free schools, and attorney general, shall be and continue a corp- 
oration under the style of the “Board ot Public Works;” is not 
repugnant to the constitution of said State, but is valid, and 
binding. 

5. So much of the act passed by the legislature of the State of West 
Virginia on the first day of April 1873, entitled “An act to amend 
and re-enact sec.’s two, six, seven, fourteen, and nineteen, of Chap. 
168 of the Code of West Virginia” as is directly involved in and 
applies to this case; especially the part and parts thereof by which 
it is enacted that the Board of Public Works shall onthe 15th day 
of April in the year 1873, and every two years thereafter, appoint 
asuperintendent of the penitentiary at Moundsville, whose term of 
service shall begin on the first day of May next after his appoint_ 
ment, and who should have the powers, and perform the duties of 
said office prescribed by law, and shall receive as an annual salary not 
to exceed $1500, at the discretion of the Board of Public Works? 
is not and are not repugnant to the constitution of the State of 
West Virginia, but is and are valid and binding. 


On the 4th day of June 1873, William L. Bridges fil- 
ed in the Supreme Court of Appeals a petition in which 
it was represented that on the 15th day of April 1873, at 
a meeting of the Board of Public Works, the said Board, 
pursuant to the provisions of an act of the legislature 
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passed April Ist 1873 entitled “An act to amend 


and re-enact sec.’s six, seven, fourteen and nineteen 


of Chapter one hundred and sixty-three of the Co e of 
West Virginia,” did on the said 15th day of April 
1873, appoint the petitioner to the office of superin- 
tendent of the penitentiary at Moundsville, for the term 
of two years, to begin on the Ist day of May 1873, and 
fixed the salary of the petitioner as such superintendent 
at fifteen hundred dollars per annum; that on the 28th 
day of April 1873, the petitioner presented to the said 
Board of Public Works, then in session, his official bond 
duly executed with security, in the penalty of ten thous- 
and dollars, conditioned according to law, which was 
then approved and accepted, and the petitioner then took 
and subscribed and filed with the said Board of Public 
Works the oath of office required by law. 

The petition further represented that on the 1st day of 
May 1873, the petitioner went to the penitentiary at 
Moundsville to enter upon the discharge of his official 
duties, and then and there demanded of Thomas P. Shall- 
cross, who had been previously appointed superintend- 
ent of the said penitentiary under the laws in force at 
the time of such appointment, but whose term of office as 
such superintendent had expired and been determined 
by its own limitation and the appointment and qualifica- 
tion of the petitioner as his successor, to admit him to the 
office aforesaid, and to surrender to him the charge and 
custody of the said penitentiary and the convicts therein 
confined, and the property thereto belonging, and’ to 
turn over to him the same, together with the books, papers, 
and all things thereto belonging ; but the said Shallcross 
refused to recognize the rights of the petitioner in the 
premises, and hindered and prevented him from taking 
possession and charge of the said penitentiary, and con- 
tinued in possession thereof, and refused to admit the pe- 
titioner thereto. The petitioner prayed that a writ of 
mandamus should be awarded, directed to the said 
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Shallcross, commanding him to admit the petitioner to 5,,/8%. 


the said office of superintendent of the said penitentiary, 
and to surrender to him the possession and charge there- 
of, and to turn over to him all the property of every 
kind pertaining to the said office. 

A mandamus nisi was awarded in accordance with the 
prayer of the petition, returnable June 18th 1873. On 
that day the defendant, Thomas P. Shallcross, filed the 
following return: 

For return to the said mandamus, the defendant says 
that he has not admitted the said William L. Bridges to 
the office of superintendent of the penitentiary at 
Moundsville, or surrendered to him the custody and 
charge thereof, or of the prisoners confined therein, or 
the possession of the books, papers, or other property 
thereto appertaining ; and for cause why he has not done 
the same, he now here shows to this Honorable Court: 

That the legislature of this State on the 14th day of 
January 1873, passed an act entitled “An act amending 
and re-enacting section one of Chapter fifty-six, of the 
Code of West Virginia, concerning the Board of Public 
Works,” thereby enacting that said section be amended 
and re-enacted so as to read as follows: ‘1. The gov- 
ernor, auditor, treasurer, superintendent of free schools 
and attorney general shall be and continue a corpora- 
tion under the style of the “Board of Public Works ;” 
and on the first day of April 1873, passed another act 
entitled “An act to amend and re-enact sections two, six, 
seven, fourteen and nineteen of Chapter one hundred 
and sixty-three of the Code of West Virginia,” thereby 
enacting, among other things in the last mentioned act 
contained, that there shall be a board of directors of 
the penitentiary consisting of five persons, appointed 
by the Board of Public Works, on the fourth day of 
March, or as soon as practicable thereafter, and that they 
shall each be allowed as compensation for their services 
the sum to be fixed by the Board of Public Works, not 
toexceed three dollars for each day necessarily employed, 
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and ten cents per mile for every mile necessarily trav- 
elled in going to and returning from the penitentiary, 
by the most direct route; and that vacanciesin the board 
shall be filled as they occur by the Board of Public 
Works: Provided, tliat no two directors shall be resi- 
dents of the same county, and, provided further, that 
one director shall reside in the county of Marshall; and 
also enacting thereby that the present board shall con- 
tinue in office until the fourth day of March 1873, and 
until their seccessors shall have qualified; and by the last 
mentioned act also enacting, among other things therein 
contained, that the Board of Public Works shall, on the 
fifteenth day of April, in the year 1873, and every two 
years thereafter, appoint a superintendent of the peni- 
tentiary at Moundsville, whose term of service shall 
begin on the first day of May next after his appoint- 
ment, and who should have the powers and perform the 
duties of said office prescribed by law, and shall receive 
as an annual salary not to exceed fifteen hundred dollars, 
at the discretion of the Board of Public Works, and that 
the Board of Public Works may remove the superin- 
tendent, and said Board may fill any vacancy that may 
occur in the office of superintendent. All which, with 
‘other things, will more fully and at large appear by ref- 
erence to said acts, to which the defendant here refers, and 
which he makes part of this his return as if here inserted. 
And the defendant now here further shows to this Hon- 
orable Court that the enactments above specified were 
and are repugnant to the constitution of this State, and 
of no effect in law. Nevertheless, the persons who 
on the 15th day of April 1873, were such auditor, treas- 
urer, superintendent of free schools, and attorney gen- 
eral respectively, did, after the passage of said acts and 
by virtue thereof, and without any other authority or 
warrant therefor, assume to be and act as such Board of 
Public Works, and as such Board to appoint the said 
William LL. Bridges to the office of superintendent of 
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the penitentiary at Moundsville, at the time and for the June Term, 


term in said mandamus specified. And the defendant 
further shows to this Honorable Court, that the said Wil- 
liam L Bridges never had any other right, title or claim 
to the said office, or to the custody and charge of the 
said penitentiary, or of the prisoners confined therein, or 
to the possession of the books, papers or other property 
thereto appertaining, except under and by virtue of his 
supposed appointment aforesaid. Wherefore the defend- 
ant, as he lawfully might, for the cause aforesaid, did re- 
fuse and still refuses to admit the said William L. Bridges 
to the said office of superintendent, or to surrender to him 
the custody and charge of said penitentiary, or of the 
prisoners confined therein, or the possession of the books, 
papers or other property thereto appertaining. 
To this return the plaintiff demurred. 


Boggess, Lee, and Ferguson for the plaintiff. 
Lamb, Wheat, Fitzhugh, and Hogeman for the defendant. 


HaymMonp, President. 


The only questions presented for the consideration 
and determination of the court by the demurrer of the 
complainant to the return of the defendant made to the 
mandamus nisi awarded in this cause are as follows viz: 

First: Is the act passed by the legislature on the 14th 
day of January 1873, entitled “An act amending and re-en- 
acting section one of Chapter fifty-six of the Code of West 
Virginia concerning the Board of Public Works, which 
provides that the governor, auditor, treasurer, super- 
intendent of free schools, and attorney general, shall 
be and continue a corporation under the style of the 
“Board of Public Works,” repugnant to the constitu- 

on of this State, and therefore null and void? 

Second: Is the act of the legislature passed on the 
first day of April 1873, entitled “An act to amend and 
re-enact sec’s. two, six, seven, fourteen, and nineteen of 
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Chap. 163, of the Code of West Virginia,” providing 
among other things, that there shall be a board of direc- 
tors of the penitentiary, consisting of five persons ap- 
pointed by the Board of Public Works on the fourth day 
of March, or as soon as practicable thereafter, and also pro- 
viding, among other things, that the said Board of Public 
Works shall on the 15th day of April in the year 1878, 
and every two years thereafter appoint a superintendent 
of the penitentiary at Moundsville, whose term of service 
shall begin on the first day of May next after his ap- 
pointment &c, in so far as its provisions are involved in 
this case, repugnant to the constitution of this State, and 
therefore null, and void? 

No question has been made or argued before us as to 
the remedy, by mandamus, adopted in this case not 
being the proper remedy to try and determine the ques- 
tions involved, nor do we see, if it had been objected 
that the remedy adopted was not the proper one, that 
such objection could be successfully maintained under the 
authorities. 

A case which presents to a court for determination 
the question whether a law or laws enacted by the legis- 
lature, according to the forms prescribed by the constitu- 
tion, is or are null and void, because contrariant to the 
constitution, becomes at once greatly more grave and 
important than other ordinary cases in which such a ques- 
tion is not involved, and deserves and demands from 
the court, and each member thereof, the most serious and 
deliberate investigation, to the end that a proper and 
rightful decision may be had. Appreciating fully the 
magnitude and importance of the questions involved in 
this case for our determination, we entered upon the in- 
vestigation and decision of the case with great caution and 
delicacy, and with a fixed purpose to arrive at a correct 
judgment so faras weare possessed of ability to perceive the 
right, according to the true meaning of the constitution- 
In the case of Fletcher v. Peck, 6th Cranch, 87, Judge 
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Marshall says: “The question whether a law be void for 5,2 su, 


its repugnancy to the constitution is at all times a 
question of much delicacy, which ought seldom, if ever, 
to be decided in the affirmative, in a doubtful case. The 
court, when impelled by duty to render sucha judgment, 
would be unworthy of its station, could it be unmindful 
of the solemn obligations which that station imposes. 
But it is not on slight implicationand vague conjecture 
that the legislature is to be pronounced to have trans- 
cended its powers, and its acts to be considered void. 
The opposition between the constitution and the law 
should be such that the judge feels a clear and strong 
conviction of their incompatibility with each other.” 

In the case of Sharpe v. Robertson, 5. Gratt. 574 
and 575, Judge Daniel holds this language: “The duty of 
enquiring into, and deciding upon the legal validity of 
an act of the legislature, has always been regarded by 
this court, and justly, as one of the most delicate it can 
be called upon to discharge;” and further: “Under a 
deep sense of the caution with which the subject, under 
such circumstances, ought to be approached, Ihave in 
its investigation earnestly endeavored to discard from 
my mind every influence calculated to mislead the judg- 
ment, and have been watchful tosuffer no impression to 
mature into a conviction until its correctness had been 
first subjected to the test of a calm and impartial enqui- 
ry.” In the same case Judge Brooke says: “The ques- 
tion before us is a different one. I have said it was a 
delicate question. This results from the different func- 
tions of the various departments of the goverment. The 
legislature is elected by the people ; come immediately 
from the people ; and they take an oath to support the 
constitution. They are clothed with the power to make 
laws; and many of the members are able lawyers. It 
should not therefore bein a doubtful case that the acts of 
that body should be decided by the courts to be uncon- 
stitutional.” In the case of Eyre v. Jacob, Sheriff, 14 
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Gratt. 422, Judge Lee, who delivered the opinion of a ma- 
jority of the court, says: “It has always been considered 
to be a most delicate office for a judge to undertake to 
pronounce an act of the legislature to be unconstitution- 
al.” “When a plain and palpable infraction of consti- 
tutional provision is shown in a law, upon the validity of 
which it is called upon to decide, it is of course one of 
the highest and most solemn duties of the court to de- 
clare such law to be inoperative and void. If however 
it be only upon slight implication or inconclusive reason- 
ing that the supposed infraction can be made out, the 
court should never undertake to rescind and annul the 
solemn and deliberate act of the legislative department 
of the government. To doubt in such a case should be 
to affirm.” In the case of Adams v. Howe etal. 14. 
Mass. R. 344 and 345, Parker C. J., in delivering the 
opinion of the court says: “We must premise that so 
much respect is due to any legislative act, solemnly 
passed, and admitted into the statute book, that a court 
of law which may be called upon to decide its validity, 
will presume it to be constitutional, until the contrary 
clearly appears. So that in any ease of this kind, sub- 
stantially doubtful, the law would have its force. The 
legislature is, in the first instance, the judge of its own 
constitutional powers ; and it is only when manifest as- 
sumption of authority, or misapprehension of it, shall 
appear, that the judicial power will refuse to execute it. 
Whenever such a case happens, it isamong the most im- 
portant duties of the judicial power to declare the inval- 
idity of ar act so passed.” In the case of the Common- 
wealth v. McWilliams, 11. Pa. State R., Bell J. in 
delivering the opinion of the court expresses himself 
thus: “Of late years it has been much the fashion to im- 
peach the action of legislative bodeis as unconstitution- 
al, when it happens not to accord with the party’s notion 
of propriety and abstract right. This is very frequently 
done in sheer oblivion of the doctrine that express pro- 
hibition or necessary implication is essential to oust the 





anes God meee KD 











OF WEST VIRGINIA. 


State legislature of authority. Where this prohibition 
is not found in the primordial part, the exertion of a 
power cannot be deemed unconstitutional, even though 
it seems to trespass upon our ideas of natural justice and 
right reason.” In the case of the People ex rel. Mer- 
chants Savings, Loan and Trust Co. of Chicago v. Au- 
ditor, 30. Illinois R. 438., Breese J., in delivering the 
opinion of the court, says: ““We always approach ques- 
tions of this nature with reluctance, and with great dif- 
fidence, for the legislature is a co-ordinate department of 
the government, whose exclusive province is to make 
laws. But the constitution is supreme over all the de- 
partments of the government, and it is for the judiciary 
so to declare, and to bring all enactments of the legisla- 
ture to that standard—to test them by its provisions, 
when a question is made touching their validity ; always 
remembering, that only ina clear and palpable case will 
the court pronounce againt the validity of an enactment. 
If it be doubtful, the doubt is usually solved, and should 
be, in favor of the legislative power.” In the case of 
Bunn et al v. The People ex rel. 45 Illinois R. 411 and 
412, Chief Justice Breese, who delivered the opinion of the 
court, again holds and re-announces the same views as 
those just quoted from 30 Illinois R., and he also refers 
to 44 Illinois R. 229. On referring to the report last 
named we find this principle held by the court, viz: 
“Statutes will not be held unconstitutional except in the 
clearest. cases. This court has repeatedly declared that 
it will not pronounce a statute unconstitutional, ex- 
cept in a case where the violation is plain and palpable.” 
In the case of The People v. Simeon Draper, 15 N. Y. 
R. 543, Judge Denio in delivering the opinion of the 
court holds, that: “In the first place, the people, in fram- 
ing the constitution, committed to the legislature the 
whole law making power of the State which they did 
not expressly or impliedly withhold. Plenary power in 
the legislature for all purposes of civil government is 
the rule. A prohibition to exercise a particular power 
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Juno term, i8anexception. In enquiring, therefore, whether a given 
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statute is constitutional, it is for those who question its 
validity to show that it is forbidden.” ‘It hasbeen said 
by an eminent jurist, that when courts are called upon to 
pronounce the invalidity of an act of legislation, passed 
with all the forms and ceremonies requisite to give it the 
force of law, they will approach the question with great 
caution, examine it in every possible aspect, and ponder 
upon itas long as deliberation and patient attention can 
throw any light upon the subject, and never declare a 
statute void, unless the nullity and invalidity of the act 
are placed, in their judgment, beyond reasonable 
doubt.” 16 Pick. 95, per Shaw, C. J. “A reasonable 
doubt must be solved in favor of the legislative 
action, and the act be sustained.” Cooley’s Con. Lim. 
182, and the many authorities there cited. In the case 
of Ogden v. Saunders, 12 Wheaton R. 231, Judge Wash- 
ington says: “But if I could rest my opinion in favor of 
the constitutionality of the law on which the question 
arises, on no other ground than this doubt, so felt and 
acknowledged, that alone would, in my estimation, be a 


satisfactory vindication of it. It is but a decent respect’ 


due to the wisdom, the integrity and the patriotism of 
the legislative body by which any law is passed, to pre- 
sume in favor of its validity, until its violation of the 
constitution is proved beyond all reasonable doubt.” 
“Cooley’s Con. Lim. 183. 

In the case of Dow v. Norris, 4 N. H. 17, the Supreme 
Court of New Hampshire recognize their obligation “so 
to construe every act of the legislature asto make it con- 
sistent, if it be possible with the provisions of the con- 
stitution,” and proceed to the examination of a statute 
by the same rule, “without stopping to enquire what con- 
struction might be warranted by the natural import of 
the language used.” “A legislative act is not to be de- 
clared void upon a mere conflict of interpretation be- 
tween the legislative and judicial power. Before proceed- 
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ing to annul, by judicial sentence, what has been enac- june ‘Term. 


ted by the law making power, it should clearly appear 
that the act cannot be supported by any reasonable in- 
tendment or allowable presumption”—So says Harris 
J. in delivering the opinion of a majority of the court 
in the case of The People v. Supervisors of Orange, 17 
N. Y. R. 241. 

The people by the adoption of the constitution crea- 
teda legislative department upon which they conferred 
the legislative power, andin granting it in general terms, 
they must be understood to grant the whole legislative 
power which they possessed, except so far as at the same 
time they imposed restrictions. “The government of the 
United States is one of enumerated powers; the govern- 
ments of the States are possessed of all the general pow- 
ers oflegislation. When a lawof Congress is assailed as 
void we look into the national constitution to see if the 
grant of specified powers is broad enough to embrace it ; 
but when a State law is attacked on the same ground, it 
is presumably valid in any case, and this presumption is 
a conclusive one, unless in the constitution of the United 


States, or of the State, we are able to discover that it is 


prohibited. We look in the constitution of the United 
States for grants of legislative power, but in the consti- 
tution of the State to ascertain if any limitations have 
been imposed upon the complete power with which the 
legislative department ofthe State was vested in its crea- 
tion. Congress can pass no laws but such as the consti- 
tution authorizes, either expressly or by clear implica- 
tion; while the State legislature has jurisdiction of all 
subjects on which its legislation is not prohibited” 
Cooley’s Con. Lim. 173. In the case of Thorpe v. 
Rutland & Burlington Railroad Co., 27. Vermont R. 
Chief Justice Redfield says: “It has never been ques- 
tioned that the american legislatures have the same un- 
limited power in regard to legislation which resides in 
the British Parliament, except where they are restrained 
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by written constitutions. That must be conceded, I think 
to bea fundamental principle in the political organiza. 
tion of the American States. We cannot well compre- 
hend how, upon principle, it should be otherwise. The 
people must, of course, possess all legislative power origi- 
nally. They have committed this in the most general 
and unlimited manner to the several state legislatures, 
saving only such restrictions as are imposed by the con- 
stitution.” See also Cooley’s Con. Lim. 87, 88, 168. 
Ulquehamer vs. People, 13th, N. Y. R. 391. City of 
Richmond v. Daniel, 14 Gratt., 385. From these many 
respectable authorities we deduce these principles as being 
incontestably correct. 

Ist. When the courts are called upon to pronounce 
the invalidity of an act of legislation passed with all the 
forms and ceremonies required by the constitution, 
they should approach the question with great caution and 
delicacy, and never declare a statute void, unless the nulli- 
ty and invalidity ofthe act are placed in their judgment 
beyond reasonable doubt. 

2nd. It is the duty of the court to presume in favor of 
the validity of the act, until its violation of the con- 
stitution is proved beyond all reasonable doubt. 

3rd. In case of areasonable doubt of the constitution- 
ality of the act the doubt must be solved in favor of the 
legislative action, and the act be sustained. 

4th. The courts should sustain legislative action when 
not clearly satistied of its invalidity; and unless it 
clearly appears that it is contrariant to the constitution 
then there is reasonable doubt of its invalidity, and it 
should be sustained and enforced. 

5th. The legislative power in a State possesses the abso- 
lute and uncontrolled power of legislation except, first, as 
it may be limited by the constitution of the United States, 
and second, as it has been clearly limited by the Consti- 
tution of the State. It possesses all the legislative power 
which the people themselves could confer, except so far 
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a declaration of rights, or both. 

6th. Whenever the legislature is expressly prohibited 
by the constitution from doing any particular act, and it 
clearly appears that the same has been done in violation 
of such prohibition, it is the duty of the courts, upon a 
proper case presented before them, to declare such act 
null and void. 

7th. Although such act is not expressly prohibited by 
the constitution, yet if it manifestly and clearly appears 
that the act is repugnant to the constitution, the courts 
will declare it null and void. 

The legislative authority, to be efficient, must have 
large discretion in determining the means through which 
its acts shall be executed, and the performance of many 
duties which they provide for by law they may refer ei- 
ther to the chief cxecutive of the state, or at their op- 
tion, to any other executive or ministerial officer. Powers 
or duties not specifically conferred upon the governor 
by the constitution, the executive cannot exercise or as- 
sume except by legislative authority; and the power 
which in its discretion it confers, it may also withhold or 
confer in other directions. Cooley, Con., Lim. 114 and 


115. The constitution of a State is a limitation upon 


the powers of the legislative department of the govern- 
ment, but it is to be regarded as a grant of powers to 
the other departments. Neither the executive nor the 
judiciary, therefore, can exercise any authority or power 
except such as is clearly granted by the constitution. — 
Field v. People, 2 Seam. 80. 

Where there has been contemporaneous practical con- 
struction of particular provisions of the constitution, or 
of similar provisions in a constitution or constitutions 
of the same State preceding the constitution containing 
the provision or provisions in question, which has been 
acquiesced in for a considerable period, considerations in 
favor of adhering to this construction sometimes pre- 


© 





Bridges 


Vv. 
Shallcross. 








576 


1873 


June Term. 


Bridges 
Shallcross. 





SUPREME COURT OF APPEALS 


sent themselves to the courts with a plausibility and 
force which it is not easy to resist. Indeed, where a par- 
ticular construction has been generally accepted as cor- 
rect, and especially when this has occurred contempora- 
neously with the adoption of the constitution, or under 
a constitution immediately preceding, and by those 
who had an opportunity to understand the intention of 
the constitution, or a provision thereof in question, it is 
not to be denied that a strong presumption exists, that the 
construction rightly interprets the intention. Cooley, 
Con. lim. 67. The Supreme Court of the U.S. has fre- 
quently considered this subject. In Stuart v. Laird, 1. 
Cranch 299, decided in 1803, that court sustained the 
authority of its members to sit as circuit judges, on the 
ground of a practical construction, commencing with the 
organization of the government. In the case of Cohens 
v. Virginia, 6. Wheaton 264, Chief Justice Marshall 
said: “Great weight has always been attached, and very 
rightly attached to contemporaneous exposition.” In 
the case of the Bank of the U. S. v. Halsted, 10 
Wheaton 51, Justice Thompson says: “If any doubt 
existed whether the act of 1792 vests such power in the 
courts, or with respect to its constitutionality, the prac- 
tical construction given to it ought to have great weight 
in determining both questions. In the case of Ogden 
v. Saunders, 12 Wheaton, 290, Justice Johnson in 
commenting upon this subject says: “Every candid 
mind will admit that this is a very different thing from 
contending that the frequent repetition of wrong will 
create aright. It procedes upon the assumption that the 
contemporaries of the constitution have claims to our 
deference on the question of right, because they had the 
best opportunities of informing themselves of the un- 


derstanding of the: framers of the constitution, and of © 


the sense put upon it by the people when it was adopted 
by them. See also Martin v. Hunter, 1 Wheaton, 304; 
Rogers v. Goodwin, 2 Mass. 475; State v. Mayhue, Gratt. 
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487; Bingham »v. Miller 17 Ohio 446; Johnson v. Joliet 
& Chicago R. R. Co. 23 Illinois R. 207. 

Article 7, section 4, of the constitution is in these words: 
“Neither the Governor, State Superintendent of Free 
Schools, Auditor, Treasurer, nor Attorney General, shall 
hold any other office during the term of his service. 
The Governor shall be ineligible to said office for the four 
years next succeeding the term for which he was elected.” 

Article 7, section 8 reads thus: ‘The Governor shall nom- 
inate, and by and with the advice and consent of the Senate 
(a majority of all the Senators elected concurring by yeas 
and nays,) appoint all officers whose offices are established 
by this constitution, or shall be created by law, and 
whose appointment or election is not otherwise pro- 
vided for; and no such officers shall be appointed or elected 
by the Legislature.” 

It is argued by the counsel for Defendant: First, 
that the act of January 14th 1873 in question is a legis- 
lative appointment to office in contravention of the said 
8th section of article 7, of the constitution. And Second, 
that the persons who hold and exercise the power assigned 
to them by said act, hold two different offices in contra- 
vention of the same article. These propositions the 
Defendant affirms as the reason why the acts of the leg- 
islature are null and void. The propositions are affirma- 
tive, and itis for the Defendant to show to the Court, 
clearly. and beyond reasonable doubt, that one or both 
of them are true. Has this been done is the question to 
be decided. In disposing of these propositions, we 


‘propose to consider the second proposition first. In 


order to a right understanding of the constitution upon 
the question at issue, it is necessary that we should here 
quote a few other sections thereof. Article 4, of the consti- 
tution is entitled “Elections and Officers” and the 8th sec- 
tion thereof isin these words, “the Legislature, in cases not 
provided for in this constitution, shall prescribe by 


general laws ,the terms of office, powers, duties and com- 
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pensation of all public officers, and agents, and the man- 
ner in which they shall be elected, appointed and re- 
moved.” Article 5, of the constitution is as follows: 
“The Legislative, Executive and Judicial Departments 
shall be separate and distinct, so that neither shall exer- 
cise the powers properly belonging to either of the others; 
nor shall any person exercise the powers of more than one 
of them at the same time, except that Justices of the Peace 
shall be eligible to the Legislature.” Article 7, section 1 
of the constitution, which is entitled “Executive Depart- 
ment” reads thus: “The Executive Department shall con- 
sist of a Governor, Secretary of State, State Superinten- 
dent of Free Schools, Auditor, Treasurer and Attorney 
General, who shall be ex oficio reporter of the Supreme 
Court of Appeals. Their term of office respectively shall be 
four years, and shall commence on the fourth day of March 
next after their election. They shall, except the Attorney 
General, reside at the seat of Government during their 
term of office, and keep there the public records, books 
and papers pertaining to their respective offices, and shal] 
perform such duties as may be prescribed by law.” 
The 40th section of article 6, of the constitution reads thus. 
“The Legislature shall not confer upon any court or 
judge the power of appointment to office, further than 
the same is herein provided for.” Article 8, section 21, of 
the constitution reads thus: “Wherever the Legislature is 
expressly prohibited by this constitution from doing any 
particular act, and the same shall be done, in violation 
of such prohibition, it shall be the duty of the courts, 
upon a proper case presented before them, to declare sueh 
act null and void.” It is maintained by the counsel 
of the Complainant that the said act of the 14th of 
January 1873 in substance and effeet, simply prescribes 
additional powers and duties to be performed by officers 
already elected by the people, and that it does not amount 
to an appointment to an office created by law; but that 
it only amounts to requiring the officers of the ex- 
ecutive department, hy virtue of their respective offices 
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to which they had been elected by the people to 
members of the Board of Public Works, that it in substance 
simply annexes additional powers and duties to their re- 
spective offices; that it has been atime honored usage in 
Virginia, and continued in West Virginia ever since its 
formation, to cause certain duties which might have been 
assigned to officers specially appointed or elected for the 
purpose, to be performed by officers already appointed 
for general service, and associated by law in the form 
of a board or a corporation for the supposed benefit of 
the united counsel of several, and for the more conveni- 
ent discharge of such duties; and that the acts preserib- 
ing this form of service have never been questioned as 
unconstitutional, either because they violatea the pro- 
vision in the constitution separating the three depart- 
ments of government, forbidding the exercise by either 
powers belonging to the other, or the exercise by any 
person of the powers of more than one of them at 
the same time (with the single exception of permit- 
ting justices to be members of the legislature, or the 
provision forbidding certain officers to perform the 
duties of any other office during their term of service. 
In the case of Sharpe v. Robertson, 5 Gratt. 518 it was 
decided by the Court of Appeals of Virginia that: “The act 
of March 31st, 1848, Sess. Acts p. 51 establishing a special 
Court of Appeals, constituted of judges of the circuit 
courts, is constitutional. That a per diem compensation 
to the judges holding the special court for the time they 
sit therein, in addition to their salaries as judges of the 
circuit courts, is constitutional. And that the special 
court of appeals is not a Supreme Court of Appeals, but 
belongs to the class of superior courts provided for in 
the constitution of Virginia.” In that case constitution- 
al objections to the act of the Virginia Legislature, not 
dissimilar in principle and importance to the most grave 
made in this case, were interposed before the Court of 
Appeals of Virginia. 


579 


1873. 
June Term. 





Bridges 
v. 
Shalleross. 




















580 


1873. 


June Term. 


Bridges 


Vv. 
Shallcross. 


SUPREME COURT OF APPEALS 


Judge Baldwin in delivering his opinion in the case, 
which seems to have been concurred in substantially by 
a majority of the Court, says, on page 611: “A judicial 
office imports the legal capacity and obligation of the in- 
cumbent to render judicial service, by holding one or 
more Courts of Justice; and it is true, that when the 
whole service is extinguished by competent authority, 
the office itself is thereby abolished. But the actin ques- 
tion creates no new judicial offices, and appoints no addi- 
tional Judges; but merely attaches new duties to judi- 
cial offices already existing, to be performed by incum- 
bents within the constitutional power of the Legisla- 
ture.” The Judge furthersays, in same opinion, page 
616: “The question, it will be observed, is not what 
power over this subject has been granted to the Legisla- 
ture by the Constitution, but what power in regard to it 
is inhibited to that department, by express terms or 
strong and clear implication.” See also upon this sub- 
ject the very strong and pointed case of Ephriam Wales 
v. Thomas Belcher in 3 Pick. R, 508. It would occupy 
too much space for us to undertake to give full state- 
ments of the case last cited. We can only refer to them, 
and those who desire to do so, can consult the reports in 
which they are contained. We think much valuable light 
is thrown upon this subject by recurring to the consti- 
tutions of Virginia of 1776, 1830 and 1851 and of the 
former constitution of this State, and the practical con- 
struction placed upon provisions in these constitutions 
not dissimilar to those in the present constitution now 
under consideration, especially the 4th section of ar- 
ticle 7 before recited. The counsel for the complain- 
ant, at the argument of this cause, furnished us with 
references to these constitutions, and various acts of the 
legislatures of Virginia and West Virginia applicable 
to the subject under consideration, and as we consider 
them as relevant and appropriate we cite them briefly as 
given. Thethird section of the constitution of Vir- 
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ginia of 1776 in 1 R. Code of 1819 is almost in the 
exact words of the 5th article of the present constitu- 
tion of this State. The section forbids the exercise by 
other departments of the powers properly belonging to 
the others, or the exercise by one person of the powers 
of more than one department at the same time, “except 
that the justices of the county court shall be eligible to 
the House of Assembly.” Under this constitution the 
legislature of Virginia passed these acts, viz: Act of 
February 12th 1811, constituting the governor, lieuten- 
ant-governor, treasurer, attorney general and _ presi- 
dent of the court of appeals, a body politic and cor- 
porate under the name of president and directors of the 
literary fund. Pleasant’s supplement to the revised 
Code of 1808, Vol. 2, p. 68, Chap. 62. An Act of March 
3rd 1819, sec. 6, 1. R. C. (1819) p. 83, constituting the 


same corporation of same officers. Act of February 5th 


1816, 2. R. C. (1819) sees. 3 and 4, p. 201, 202, consti- 
tuting a corporation under the name of the board of 
public works to consist of the governor, treasurer, 
attorney general and ten citizens. Act February 24th 
1823, Supp. R. C., 435, 444, Chap. 351, see. 1, provid- 
ing that governor, lieutenant-governor, treasurer, 
suditor and second auditor should be ex officio the 
president and directors of the corporation known as 
the James River Company, then owned by the State. 
Act of February 19th 1820, Supp. to R. C. of 1819 Chap. 
16, p. 32, providing that in the absence of the president 
of the court of appeals the senior judge of that court 
shall act asa member of the board of directors of the 
literary fund in lieu of the president. Act of Feb- 
ruary 25th 1829, Supp. R. C. p. 43, see. 13, making the 
board to consist of the governor, treasurer and first 
auditor to perpetuate the corporation of the president 
and directors of the literary fund. The constitution 
of Virginia, adopted January 30th 1830, Supp. R. C. 
p- 16, “contains the same division of powersof the gov- 
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ernment into three departments as that of 1876, forbids 
the exercise by either of powers of the others, or the ex- 
ercise by any person of the powersof more than one at 
the same time.” Under this constitution the legisla- 
ture of Virginia passed the following acts, viz: Act of 
March 19th 1831, Sess. Acts p. 153, constituting the gov- 
ernor, treasurer, attorney general and second audi- 
tor a corporation by the name of the president and di- 
rectors of the North Western Turnpike Road, for the 
purpose of constructinga turnpike road on State account 
from Winchesterto the Ohio River. The road was con- 
structed by the corporation from Winchester to Parkers- 
burg. Act of April 2nd 1831, repealing former laws con- 
stituting the board of public works, and making the 
board thereafter to consist of the governor, lieutenant- 
governor, treasurer and second auditor, Supp. R. C. 
pages 414,415, 1. 6. 

Act of March 5th 1833, see. 1, p. 97 providing that 
the governor, treasurer, auditor and second auditor, 
should thereafter constitute the board ot public works, 
the James River Company, the Literary Fund and the 
North Western Turnpike Road Company with full 
power to transact all the business ot these various boards. 
Act of March 16th 1838, directs the board of public 
Works to construct a turnpike road from Staunton to 
Parkersburg, and giving the board for that purpose all 
the powers, and subjecting it to all the duties given to 
and imposed upon the president and directors of the 
Northwestern Turnpike Road. The constitution of Vir- 
ginia of 185], contains the same separation of the gov- 
ernment into three departments as the former constitu- 
tions, and the same restrictions, art. 2, Code of Vir- 
ginia of 1860, p. 38. The 5th article of this constitution, 
sec. 1, page 48 of Code of 1860, provides that the goy- 
ernor shall be ineligible “to any other office during his 
term of service.” Still the 5th article, section 5, makes 
him commander in chief of the military and naval forces 
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of the State. Under this constitution, and after its 
adoption, the legislature of Virginia by law made the 
governor, treasurer, the two auditors and the register 
of the land office a corporation by the name of the board 
of the literary fund, with all the powers then vested 
in the president and directors of the literary fund: 
Code of Virginia of 1860, p. 414. Governor, secretary 
of the commonwealth and auditor of public accounts, 
made judges of elections of attorney general, judges 
and commissioners of public works. Same Code, pe 
99. Governor authorized to issue warrants in certain cases 
for the arrest of persons and compe! them to leave the 
State: Same Code, p. 118. Governor made law giver to 
the penitentiary: Same Code, pp. 851, 853. At the 
restoration of the government of Virginia in 1861, the 
legislature of the Restored Government at Wheeling 
passed an act making the governor, first auditor, 
treasurer, and the seeretary of commonwealth, a corpo- 
ration as the board of the literary fund. Acts of 
1861-2, p. 33. In the constitution of this State of 1863, 
article 1, see. 4, there are the same divisions of govern- 
ment, and the same restrictions as in the constitution of 
Virginia above cited, and the 5th article, section 1, of 
that constitution, expressly provided that: “The person 
acting as Governor shall not be elected or appointed to 
any other office during his term of service.” Still the 
3rd section of same article makes him commander in 
chief of the military forces of the State, &e. Under 
this constitution, to wit the constitution of 1863 of this 
State, the legislature passed the foHowing acts, viz: 
Act of December 10th, 1863, Chap. 137,sec. 53 makes the 
governcr, auditor, treasurer, secretary of the state and 
the general superintendent of free schools, a corpora- 
tion under the name of the “Board of School Fund.” 
Acts of 1863 Chap. 32 p. 32 makes the governor, au- 
ditor, treasurer and secretary of state, a corporation 
under the name of “Board of Public Works.” Act of 
October 3rd 1863, makes Governor agent of the State con- 
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cerning scrip received for the benefit of mechanics, arts and 
agriculture. At the revisal of the laws of this State as 
enacted by the legislature in 1868, the governor and 
the same officers are continued a corporation under the 
name of the Board of Public Works. Code of West 
Virginia p. 412. This revisal of the laws of this State, 
and the adoption of the Code of 1868, were all under the 
constitution of this State of 1863. By Chap. 45 Code 
of this State of 1868 secs. 68, 69 the governor, audi- 
tor, treasurer, secretary of state and general superin- 
tendent of free schools were madeacorporation under 
the name of “The Board of the School Fund,” the audi- 
tor to be secretary of the board. So far as we have been 
able to learn, and there is no doubt of the fact, each 
and all the officers named in the acts of the legislature 
of Virginia, which were passed under the constitution 
of Virginia which we have cited, took upon themselves 
the duties and powers conferred by the several acts, and 
they did so, not because it was considered that the several 
acts, or any of them, conferred upon them different offices 
from those to which they had been, or were otherwise 
appointed or elected; but because it was considered and 
held that said acts only conferred additional powers and 
duties upon their offices to which they were otherwise 
appointed or elected. Although in Virginia and in this 
State there have*always been laws in force requiring per- 
sons elected or appointed to office to take a prescribed 
official oath ; still, in no instance were the officers named 
in said acts, or any of them, ever required to takean oath 
of office on account of the additional duties and powers 
imposed or conferred thereby upon them as officers. It 
was universally deemed and considered by all the de- 
partments of government that no such oath of office was 
necessary or proper; that in reality no new office or offices 
were created by any of said acts, or appointments made 
to office, but only new and additional powers and duties 
conferred and imposed upon offices and officers already 
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in existence, otherw se appointed or elected, and who had 


taken the oaths of office prescribed by laws. The gov- 


ernors of Virginia who served as such under the consti- 
tution of 1851, were men of undoubted intelligence and 
patriotism, and several of them were eminent statesmen 
and jurists, and were members of the convention who 
framed that constitution. 

The governors of this State under the constitution of 
1863, without exception, by virtue of the acts of the leg- 
islature of this State before cited, and by virtue of their 
office to which they had been elected by the people, 
served upon the Board of Public Works &c., of this 
State up to the adoption of the present constitution, and 
the present governor since its adoption until sometime 
during the past winter or spring. These are matters 
of public history. 

The present constitution was adopted on the 22nd day 
of August 1872. The governors of this state were, and 
are, men of intelligence, elevated to their high and hon- 
orable office by the people for their patriotism and in- 
tegrity. In the foregoing, we have the interpretation 
and meaning of the inhibition contained in the consti- 
tution of 1851, of Virginie, and the constitution of this 
State of 1863,as to the governor holding any other office 
during his term of service, as given and continually ac- 
ted upon by the different departments of government, as 
well also as the approval thereof, and acquiessence there- 
in of the people of both States, and of this State up to 
the day of the adoption of the present constitution, and 
subsequently thereto. We also have the continual and 
unvarying interpretation and meaning attached by the 
different departments of government, to the article or 
sections of the various constitutions of Virginia as to the 
division of government into departments, and the restric- 
tions imposed from the date of her first constitution to 
the adoption of our present constitution. These inter- 
pretations and meanings, as understood and practiced by 
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all of the departments of government, and approved and 
acquiesced in by the people of Virginia and of this State 
so long, are too clear and well known in our judgements 
to admit of doubt. It being our duty to interpret the 
clauses of the constitution in question, according to the 
meaning and intention of the people in their adoption, 
and when they adopted them, under the authorities and 
facts before cited and stated, we feel bound in conscience 
and judgment to hold that the inhibition as to the goy- 
ernor and the other officers of the executive department 
holding other offices during their term of service, is 
substantially the same in the present constitution as it 
was, as to the governor, in the constitution of Virginia 
of 1851, and the constitution of this State of 1865, no 
more and no less; and that the same meaning must be 
attached to the inhibition as to the governor and the 
other executive officers, as contained in the present con- 
stitution, as was attached to the meaning of the same in- 
hibition as to the governor, as contained in said consti- 
tutions of 1851, and 1863. We, under these cirecum- 
stances, feel that the faithful discharge of our official duty 
requires, that we should determine that the said act of 
the legislature of the 14th of January 1873, is not null 
and void, because repugnant to the 4th section of article 
the 7th of the constitution of this State; and so of the 
act of the first day of April 1873, so far as it is applica- 
ble to this case, and is involved in the decision thereof; 
that the said act of the 14th of January 1873, when 
properly viewed, and its object and substance and not 
the mere shadow is well understood, does not in facet 
operate an appointment of the governor, and the other 
officers therein referred to, to another or different office; 
but, in substance, to prescribing the powers and duties of 
the governor and said other executive officers, to be by 
them performed‘as constitutional officers of the execu- 
tive department of the government to which they were 
or may be elected. This the legislature had full power 
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to do under the provisions of the 8th section of the 4th 
article of the constitution, and also the last clause of the 
1st section of the 7th article thereof when read and consid- 
ered with section 8 article 7 and section 40 article 6, as 
it seems to us. 

It now remains for us to determine whether said acts 
mentioned in the return of the Defendant to the writ of 
mandamus nisi, oreither of them, so far as directly or neces- 
arily involed in this case, are invalid and null and void, 
because contrariant to the said 8th section of the 7th 
article of the constitution. Many of the principles we 
have announced and authorities we have cited heretofore 
apply with point and force here. In Cooley’s Con. Lim. 
pp- 57 and 58, we find these principles announced as ap- 
plicable in the construction of state constitutions: “Every 
such instrument is adopted as a whole, anda clause which 
standing by itself might seem of doubtful import, may 
yet be made plain by comparison with other clauses or 
portions of the same law. It is therefore a rule of con- 


struction, that the whole is to be examined with a view to 


arriving at the true intention of cach part. And this Sir 
Edward Coke regards the most natural and genuine 
method of expounding a statute: “If any section (of a 
law) be intricate, obscure or doubtful, the proper mode 
of discerning its true meaning is by comparing it with 
the other sections, and finding out the sense of one clause 
by the words or obvious intent of another.” And in 
making this comparison it is not to be supposed that any 
words have been employed without occasion, or with- 
out intent that they should have effect as a part of the 
law. Therule applicable here is, that effect is to be given, 
if possible, to the whole instrument, and to every section 
and clause. If different portions seem to conflict, the 
courts must harmonize them if practicable, and lean in 
favor of a construction which will render every word 
operative, rather than one which may make some idle 
and nugatory. This rule is especially applicable to writ- 
ten constitutions in which the people will be presumed 
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to have expressed themselves in careful and measured 
terms, corresponding with the immense importance of 
the powers delegated, leaving as little as possible to im- 
plication. It is scarcely conceivable that a case can 
arise where a court woud be justifiable in declaring any 
portion of a written constitution nugatory because of am- 
biguity. One part may qualify another so as to restrict 
its operation, or apply it otherwise than the natural con- 
struction would require if it stood by itself; but one 
part is not to be allowed to defeat another, if by any 
reasonable construction the two can be made to stand to- 
gether. 

It is argued by the counsel for the Defendant that, if 
the act of 14th of January 1873 is not unconstitutional, 
because it does not appoint the governor, and the other 
executive officers therein named, to a different office, 
and because it does not in fact and substance appoint to 
any office, but only prescribes powers and duties of the 
governor and other officers of the executive department 
then it is contended that the said act of the Ist day of 
April 1873 or rather section 7 of said act which reads as fol- 
lows: “The Board of Public Works shall on the 15th day 
of April in the year 1873 and every two years thereafter, 
appoint a superintendent of the penitentiary at Mounds- 
ville, whose term of service shall begin on the 1st day of 
May next after his appointment” Xe, is unconstitutional 
because under the 8th section of the 7th article of the con- 
stitution the legislature cannot by law confer the power 
to appoint to office upon the Board of Public Works. 
In order to a proper understanding of the 8th section of said 
7th article it is proper to read together with it, and im- 
mediately after it, the 8th section of the 4th article and 
then the latter clause of the Ist section of the 7th article 
and also the 40th section of the 6th article. 


If under the 8th section of article 7, the legislature can-> 


not confer the power of appointment to office upon 
either, or all together, of the offlees of the executive de- 
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artment, then we think that it is not within the power ,,,°3 


of the legislature to provide for the filling of an office 
which is, or may be, created by law, by election by the 
voters. The construction of this section which prohibits the 
one must prohibit the other. Thesection plainly recognizes 
authority in the legislature to ereate offices by law, that 
is to say offices unknown to the constitution, and if such 
authority was not recognized in the constitution, as we 
have seen, the legislature would possess the power un- 
less inhibited therein by the constitution. The constitu- 
tion creates a number of offices, and it provides how they 
shall be filled with scareely an exception, and it is not 
now recollected that but one of these offices is authorized 
to be filled by the governor by and with the advice and 
consent of the senate, and that is the office of the secre- 
tary of State. If this mode of appointment had been the 
selected favorite mode of appointment to office with the 
framers of the constitution, it seems to us that they would 
have provided for the filling of more of the constitution- 
al offices in the same way. Yet they did not do so. It 
will be observed that this section, and no other part of 
the constitution confers upon the governor the power of 
original appointment to office. The only power of origi- 
nal appointment to office confered upon the governor is 
that he, “Shall nominate, and by and with the consent of 
the Senate (a majority of all the Senators elected concur- 
ing by yeas and nays) appoint all officers whose offices are 
established by this Constitution, or shall be created by 
law, and whose appointment or election is not otherwise 
provided for; and no such officer shall be appointed by 
the Legislature.” It is quite clear that if by reason of 
this section the legislature cannot confer upon all the 
officers of the executive department by law the power 
of appointment to office, it cannot confer the power upon 
the governor alone. If the power to fill all officers was 
intended by the framers of the constitution to be confined 
to the single mode of appointment pointed out in this 
section, when not otherwise provided in the constitution, 
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why did they at the conclusion of the section add these 
words, “And no such officer shall beZappointed by the 
Legislature?” Such a provision, if such was the pur- 
pose, was, and is wholly unnecessary and meaningless, 
Again it may be well asked why did the framers of the 
constitution insert the 40th section of the 6th article in the 
constitution which reads thus: “The Legislature shall not 
confer upon any court or judge the power of appoint- 
ment to office, further than the same is herein provided 


b 


for?” With the construction aforesaid of said 8th section 
of article 7, this section was, and is, also nugatory and 
meaningless, Again, if the construction contended for 
above indicated is correct, then so much ofthe 8th section 
of the 4th article, as requires the legislature in cases not 
provided for in the constitution to prescribe by general 
laws the manner in which all public officers shall be 
elected or appointed, was also unnecessary and meaning- 
If the construction is right, the manner of appoint- 
The 8th 
section of article 4 of the constitution, is a Jiteral copy 


less. 
ment is provided by said 8th section of article 7. 


of the same section in article 3 of the constitution of this 
State of 1863. 
officers shall be elected, appointed and removed, as pro- 
vided in the 8th section of article 5 of the former con- 
stitution of this State, includes the agent or person who 
shall appoint as well as the formality with which it shall 
be done, according to the practical legislative construc- 
tion given to it while it was in force. See Chap. 163, 
sees, 2 and 7 Code of West Virginia; Chap. 3, sec. 22, 


Prescribing the manner in which public 


of same; Chaps. 7 and 4 of same, and other legislation to 
which it is unnecessary to specially refer. This con- 
struction was never controverted ; but approved and ac- 
quiesced in. The same may be said of the legislative 
construction of the word “manner” as used in article 4, 
section 6 of the constitution of Virginia of 1830, see Code 
of Virginia 1849 Chap. 24. 

The same may be said of the legislative construction 
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placed on the same word as employed in the constitution 
of Virginia of 1851, in article 5, section 19. See Code 
of Virginia 1860, Chap.24. And thesame asto the same 
word in article 4, section 38 of same constitution. See 
Code of Va. of 1860, Chaps 6,7, 8 and 10. In thecase 
of Taft v. Adams, decided in the Supreme Court of 
Massachusetts, and reported in 3 Gray’s Rv 126. Shaw, 
C.J.,in delivering the opinion of the Court says: 
“When it is said in this statute, that county commission- 
ers shall be chosen “in the manner prescribed in the re- 
vised statutes,” 
the warrant for the meeting, and ballotting by the vo- 


we think this expression means not only 


ters in towns, but extends to all the other provisions 
necessary to give effect to the choice; such as returning, 
examining and declaring the votes, soas to make a com- 
plete election to the offlee.” 
this State in article 3, section 6 provides that: “All offi- 
cers under this constitutfon may be removed from office for 
misconduct, incompetence, neglect of duty or other cause 
in such manner as may be prescribed by general laws.” 
Section 7 of the same article provides that vacancies in 
office, “Shall be filled in such manner as may be pre- 
scribed by law.” The word “manner” as used in these 
two sections, was evidently intended to authorize the 
legislature to designate what tribunal should exercise 
the power of removal from office, and who should fill 
vacancies in office. The legislature so construed it, and 
acted accordingly by passing appropriate laws providing 
the tribunal to remove, and who should fill vacancies 
in office. In section 16 of article 6 of the same consti- 
tution, it is provided that the attorney general may be 
removed from office “in the same manneras the Judges.” 
It will be seen by reference to the 13th section of the 
same article, that it provides as follows: “Judges may 
be removed from office for misconduct, incompetence or 
neglect of duty, or on conviction ofan infamous offence, 
by the concurrent vote of a majority of all the members 


The former constitution of 
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elected to each branch of the Legislature, and the cause 
of removal shall be entered on the journals. The Judge 
against whom the Legislature may be about to proceed 
shall receive notice thereof, accompanied by a copy of 
the cause alleged for his removal, at least twenty days be- 
fore the day on which either branch of the Legislature 
shall act thereon.” “ Here the manner in which the at- 
torney-general was to be removed from office clearly in- 
cludes not only the proceedings before the tribunal hay- 
ing the power of removal, but the tribunal itself, to-wit, 
the Legislature.” If this is not true, the legislature 
could have conferred the power to remove the attorney- 
general upon some other tribunal. In sections 6 and 7 
of article 4 of the present constitution touching remoy- 
als from office and filling vacancies therein the word 


? is used in the same sense as in the former con- 


“manner’ 
stitution in article 3 thereof. Sections 6 and 7 and see- 
tion 11 of 4th article of the present constitution provides 
that: “ The Legislature shall prescribe the “manner” of 
conducting and making returns of elections, &c.”  Ar- 
ticle 8 section 2 touching judges of the Supreme Court 
of Appeals provides that: “They shall be elected by the 
voters of the State, and shall hold their offices for the 
term of twelve years, unless sooner removed in the 
manner prescribed by this Constitution. Section 18 of 
the same article prescribes the “manner” thus, “Judges 
may be removed from office by a concurrent vote of both 
Houses of the Legislature, &c.” Here again the word 
“manner” as employed in the constitution clearly means 
not only the proceedings before the tribunal but also the 
tribunal having the power of removal. See, also, article 
6,section 34,article 8 sections 10,19. The present con- 
stitution when referring toa limitation therein generally 
uses the words “herein,” “hereby” or “this constitution.” 
See article 4, sections 6, 7, 8; article 6, sections 5, 11, 32, 
40; article 7, sections 10, 19; article 8, sections 10, 23, 
34; article 9, section 5; article 11, sections 3, 9; 
article 12, sections 4,9; article 13, section 4; schedule 
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constitution in regard to limitations created on its 
face, it would reasonably be supposed that if, the fram- 
ers of the constitution intended to cut off from the 
legislature the power and authority to confer by law the 
power to appoint to office, upon officers already elected 
by the people in accordance with the constitution and 
laws, or appointed in pursuance of law, they would have 
done it by the employment of clear and express words, 
and left no room for doubt. If in the said 8th section 
of the 7th article, the framers of the constitution had in- 
serted immediately after the word “for” the words “in 
this constitution,” there would have been more plausi- 
bilityfor the construction contended for by the Defendant, 
But they did not insert those words, and not having in- 
serted them we do not feel authorized in the discharge of 
our duty under the authorities to insert them by 
construction, and read the section as though they 
were therein contained. If we felt authorized to in- 
terpolate the words “in this constitution,” after the 
said word “for,” with equal propriety we should fol- 
low the words “in this constitution” with the further 
words “or by law.” But it is said the use of the present 
indicative “is” after the word election in the 5th line of 
said section 8, was intended as a limitation to provisions 
then made and existing. This we think isnot true here 
any more than the use of the same verb in article 4, sec- 
tion 1, article,7, sections 13, 16, article 8, sections 3, 4, 23, 
24, was intended. See the use of the same verb in chapter 
205, sections 1, 2, 6, 7, 8,10, 11, 12, 13, of Code of 1860. 
Evidently one object of the framers of the constitution in 
prohibiting the legislature from appointing or electing 
persons to office, was to preveut the time and attention of 
the legislature from being taken up in that way further than 
possible. But if the construction of the Defendant be 
sanctioned, they certainly accomplished nothing in that 


direction; for the senate is one branch of the legisla- 
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ture. If the very numerous officers of various descrip- 
tions whose election or appointment is not provided for 
in the constitution should have to be appointed by the goy- 
ernor, by and with the advice and consent of the senate, 
very much of the short allotted time of the sessions of 
that body would necessarily be consumed in acting on 
the governor’s nominations for office in neglect of more 
important legislative duties. The immense number and 
description of various officers, the governor and senate, 
in such case, together would appoint, would be a source 
of serious consideration for the people, and as we think, 
would clearly defeat the purposes and objects of the 
framers of the constitution. It was suggested, however, 
in argument by at least two of the counsel for Defend- 
ant, that the officers contemplated by said 8th section 
were only the state and state institutions. The section 
contains no such limitation on its face. Whether it should 
be construed in that way to avoid what otherwise might 
justly be regarded as a public calamity, is another ques- 
tion. That question however is not before us in this 
case for determination. On mature deliberation and re- 
flection, we think after reading and considering the 8th 
section of article 7, the 8th section of article 4, the 40th 
section of article 6 and other articles and sections of the 
constitution, and making a just and proper application of 
the well settled rules governing in the the construction of 
state constitutions and statutes, that prescribing the “man- 
ner” in which public officers shall be elected, appointed and 
removed, as expressed in the 8th section of article 4 when 
read and considered in connection with article 7, sections 
8 and 1 and article 6, section 40 and other sections of 
the constitution before cited, includes the agent or per- 
son who may appoint as wellas the formality with which 
it should be done. 

Among, others the case of Clark v. Stanley, 66 
North Carolina R 59, has been brought to our notice. 
We have examined and considered the case. But the 
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section of the consitution of North Carolina is quoted in 
the case ; and while it is similarin important respects to 
the 8th section of article 7 of our constitution, it is not 
altogether similar. The questions do not seem to have 
arisen in that case that arise here. Whether there were, 
or are, other sections in the North Carolina constitution 
which do, or do not, modify or qualify the one quoted, and 
similar to these in our constitution, which have been 
cited and discussed here, we are unable to say, as we have 
not been furnished with a copy of that constitution. In 
the absence of a copy of the North Carolina constitu- 
tion, and of knowledge on our part of what contempora- 
neous practical construction may have been given to the 
language employed in the section quoted in the report 
of the case, or to similar provisions by the legislative 
and executive departments of the government of North 
Carolia, we feel that we are not authorized to give the 
case much weight in arriving at our conclusions in this 
case. 

The case otf the State of Ohio on relation &c. v. 
William Kenners and others, contained in 7 Ohio State 
Reports commencing on page 546 has also been brought 
before us in argument by the counsel on both sides. 
It appears in that case that there is a provision in the 
constitution of the State of Ohio providing that; “No ap- 
pointing power shall be exercised by the General Assembly.” 
The legislature of Ohio, notwithstanding this provis- 
ion, conferred by an act, or acts, upou three private citi- 
zens, who held no office, the power and authority to ap- 
point certain offices of the state house and of the pen- 
itentiary, and the court, in the case cited, decided that 
the act was unconstitutional and, therefore null and 
void. But the court held in its opinion, that the 
question or authority of the legislature to confer the 
power of appointment to an existing office or officers did 
not arise in that case, and ,was therefore not decided. 
But one of the judges of the court did discuss the ques- 
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tion in his opinion delivered in the case, and that was 
Judge Swan; and he held and announced these views as 
a judge, to-wit: “But it is said that, inasmuch as the 
General Assembly have power to direct by law the man- 
ner in which elections and appointments to office shall 
be made, and may, in the exercise of this power, annex 
it by law to some existing office, such as the governor 
virtute officit, there is practically no difference between 
the General Assembly vesting the power in individuals 
designated by name, as in the laws before us, or annex- 
ing the power to an existing office. 

This line of argument will not in this case bear the 
slightest examination; for, if it were true, it would 
have no application before us. But it has not, perhaps, 
the usual merit of a false position—plausibility. Let us 
examine it. If it be conceded that the General Assem- 
bly could, or if it be conceded that it could not annex to 
an existing office, such as the office of governor, with the 
consent of the senate, the power of appointing direc- 
tors of the penitentiary, and state house commissioners, 
it would not inany manner touch the question before 
us; for the laws we are now considering, instead of an- 
nexing to any existing office the power of appointment, 
etc., have in the first place, provided for a board of ap- 
pointment, clothed with public functions, and without 
providing for the manner in which the officers of this 
board should be filled, have directly elected and appoint- 
ed the members of the board; thereby exercising, 
in respect to the board, the appointing power. 
Whether therefore, there be any difference be- 
tween the General Assembly creating an office, and 
appointing the incumbent thereof, or annexing the 
power of appointment to an office already existing, 
and filled, has no application whatever to the case before 
us. But it may be proper to inquire whether there is 
not a difference in this respect; that is whether the 
General Assembly in fact exercise the appointing power 
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by annexing to an office already existing and filled, the 3,,/°%: 


power of making appointments and filling vacancies. 

If the General Assembly annex to an office already ex- 

isting and filled additional powers and duties, upon 

what ground can it be claimed that this is the exercise 

by the General Assembly of the appointing power? Cer- 

tainly upon this only, that the General Assembly has en- 

larged or added to the powers and duties of an existing 

office. But this is really absurd; for if adding to the 

duties and powers of existing offices is an exercise of 
the appointing power, then every new duty required, or 
power conferred upon any state, county, or township of- 
ficer must be deemed the exercise by the General Assembly 
of the appointing power, and forbidden by the constitu- 
tion. But these falacious positions arise out of misappre- 
hension of what is meant by the appointing power. An 

office, until filled, is an impersonal thing, an incorpo- 

real hereditament. It is filled by the exercise of the 
appointing power; and when filled the office and officer 
both exist. The office itself may by law be enlarged in 
its powers, or new duties enjoined, without touching the 
appointment or tenure of office of the incumbent, or his 
successor. It would, therefore, seem highly probable, 
although the question is not before us, that the General 
Assembly could, without displacing or appointing a gov- 
ernor of Ohio, annex to the office of governor the power 
of appointing directors of the penitentiary, or the duty 
of performing any other legitimate function. If the 
general assembly conferred upon the incumbent of the 
gubernatorial chair official public powers as an individ- 
ual, so that he would continue to exercise the powers 
thus conferred, whether he continued to hold the office of 
governor or not; it would seem quite manifest, to my 
mind, thatthe General Assembly created an office in such 
case, and exercised the appointing power. But these 
questions are not before us except to comment upon, 
with a view to aid those who seem to be unable to dis- 
tinguish between an office and an officer, between offi- 
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cial powers conferred by the law, upon and annexed to 
an office, and the individual incumbent or officer.” We 
have quoted thus largely from the opinion of Judge 
Swan because the opinion is in point in this case, and 
is able and, as it seems to us, unanswerable. 

There is no question directly or necessarily arising in 
this case as to the power or authority in the legislature 
to authorize the Board of Public Works to fill vacancies, 
or as to what is the proper construction to be given to 
the 9th section of article 7. The appointment conferred 
upon the complainant here is not to fill a vacancy ; but 
is an original appointment for a full term. 

Under the authorities, principles, facts, and views above 
stated we are of opinion that the act of the legislature of 
this State, passed on the 14th day of January 1873, entitled, 
“An act amending and re-enacting section one of chapter 
fifty-six of the Code of West Virginia concerning the board 
public works,” and enacting that said section be amen- 
ded, and re-enacted so as to read as follows: “1. The 
governor, auditor, treasurer, superintendent of free 
schools, and attorney general, shall be and continue a 
corporation under the style of the “Board of Public 
Works,” is not repugnant to the constitution of this 
State but is validand binding. And we are also, further, 
of the opinion that so much of the act passed by the 
legislature of this State on the first day of April 1873, 
entitled, “An Act to amend and re-enact sections two, six, 
seven, fourteen and nineteen, of chapter 163, of the 
Code of West Virginia,” as is directly involved in and 
applies to this case and especially the parts thereof by 
which it is enacted that the Board of Public Works 
shall on the 15th day of April in the year 1873, and 
every two years thereafter, appoint a superintendent of 
the penitentiary at Moundsville, whose term of service 
shall begin on the first day of May next after his ap- 
pointment, and who shall have the powers and perform 
the duties of said office prescribed by law, and shall re- 
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ceive an annual salary not to exceed $1500, at the ,,,/°%: 


discretion of the Board of Public Works, is not repug- 
nant to the constitution of this State but is, andare valid 
and binding. Both of which said acts of the legisla- 
ture are mentioned and referred to by the Defendant in 
his return to the mandamus nisi issued and returned in 
this cause. It is therefore considered by us that the re- 
turn of the defendant Shallcross, made to the said writ of 
mandamus nisi issued and returned in this cause, is in- 
sufficient in law, and that upon the demurrer filed by the 
Complainant Bridges to the said return, the law is in 
favor of the complainant and that the said demurrer 
must be sustained, and that a peremptory mandamus do 
issue in this cause, and that the conplainant Bridges do 
recover againss the defendant Shallcross his costs about 
the prosecution of this proceeding in this Court expended. 


HorrMan, Moore and PAu, Judges, concur in the 
foregoing opinion. 
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THE STATE OF WEST VIRGINIA, PLAINTIFF BELOW AND 
DEFENDANT IN ERROR, against Guy MILLER, DE- 
FENDANT BELOW AND PLAINTIFF IN ERROR. 


Decided June 26th, 1873. 


SYLLABUS. 


After January 1873, when the Boards of Supervisors and Recorders 
had ceased to exist under the Constitution, though jurors could not 
be obtained under sections 3, 4,5, 6, 7, 8,9, 10, 12, 16 of Chapter 
116 of the Code, to try cases of felony; in such cases they could 
be summoned and selected under section 3 of Chapter 159. 


Section 21 of Chapter116 of the Code relative to special juries, amend- 
ed in 1870, does not apply in cases of felony. 


When on the Ist of March 1873, a prisoner charged with murder was 
sit to the bar and announced that he was ready for trial, where- 
upon the court expressed the opinion that the prisoner might be 
legally tried by a special jury, and informed him that unless he 
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asked to be tried by such ajury the case would be continued ; and 
thereupon the prisoner, stating that he did not wish to waive his 
right, but in order to get atrial, asked for a special jury. It is' 
considered that what the court said and did was erroneous, and 
influenced the prisoner to ask for aspecial jury—and so to waive his 
right to strike eight jurors fromthe panel and acquiesce in the 
wrong of the prosecuting attorney’s striking off two without 
cause; and that the accused is not precluded to question the legal- 
ity of the proceeding, as if he had not asked the special jury but 
at the proper time had objected, or had moved to strike eight from 
the panel, or had objected to the prosecutor's striking off any. 


Brannon, for Plaintiff in Error. 
Attorney General, for the State. 
Horrman, Judge. 


The Code—Chapter 116, Sections 3, 4, 5, 6, 7, 8,9, 10, 
12, 16—contains in substance these provisions : 

The Board of Supervisors of each County, at their sta- 
ted meetings in January, shall prepare a list of such in- 
habitants as they shall think well qualified to serve as 
jurors, persons of sound judgment and free from legal 
exception, which shall include at least twenty persons for 
every thousand inhabitants in the County. The list shall 
be delivered to the Clerk of the Circuit Court to be safely 
kept. When the list is made, the Board shall cause all 
the names to be written, each on a separate ballot, and 
shall deposite the ballots in a box, which shall be deliv- 
ered to,and kept by the Clerk of the Cireuit Court. All 
jurors required for the trial of cases in the Court, includ- 
ing cases of felony, shall be selected by drawing ballots 
from this box. The Clerk of the Court shall before each 
term, issue a writ of venire facias for thirty jurors, unless 
the court shall order a different number, and he shall 
issue a summons requiring the recorder to attend for the 
purpose of drawing the jurors. And the latter shall in 
the presence of the Clerk cause the proper number of 
jurors to be drawn from the box, and a list of those 
drawn to be delivered to the officer serving the summons, 


or if the recorder fail, the Clerk shall do so; and the of- 
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ficer shall summon each person who is drawn, to attend 
the court. 

Chapter 159 contains these sections : 

“3. Ina case of felony, twenty jurors shall be drawn 
from the list of those in attendance, for the trial of the 
accused. If a sufficient number of jurors for such panel 
cannot be procured in this way, the court shall order 
others to be forthwith summoned and selected until a 
panel of twenty jurors, free from exception, be comple- 
ted. The accused shall have no peremptory challenge, 
except that he may strike from the panel eight of the 
names thereon, and the jury shall be composed of those 
not so stricken off. If the accused fail to strike off 
eight, or a less number, of the names on the panel, the 
number not so stricken off by him shall be stricken off 
by the prosecuting attorney, so as to reduce the panel to 
twelve jurors. 

“4, No challenge of a juror shall be allowed the state, 
except for cause, and all challenges shall be tried by the 
court in which they are made.” 

Does section 3 mean that when from any cause no 
jurors are selected, summoned and obtained according to 
the provissions of Chapter 116, already mentioned, the 
Court shall order others to be summoned and selected for 
a complete panel; or does it mean, merely, that when 
some jurors, but not enough, have been obtained under 
these provisions, the Court may .cause the residue of the 
number to be summoned to complete the panel already 
made in part.? 

The Act of the Generel Assembly of Virginia, con- 
cerning trials in criminal cases, passed in 1846—Chapter 
85, section 1—provided that in prosecutions punishable 
by death or confinement in the penitentiary, the venire 
facias should command the officer charged with its exe- 
cution, to summon twenty-four good and lawful men, 
freeholders of his bailiwick, over the age of twenty-one 
years, and possessed of a visible estate of the value of 
five hundred dollars, at the least, residing remote from 
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the place where the offence was charged to have been 
committed. 

Section 3 of the same act, provided that, if any of the 
jurors summoned as before mentioned should fail to 
attend, or be challenged for cause, or if the whole array 
should be challenged, the court before which the trial 
was to be had, should cause “other jurors” to be sum- 
moned from the body of the County, until a panel of 
twenty-four qualified jurors, free from exception, should 
be completed. 

In the criminal Code of Virginia, enacted in 1847, 
and the Code of 1849, this provision, slightly modified, 
but not at all changed so far as it affects the present in- 
quiry, was inserted and re-enacted. Under each of 
these acts, as well when no jurors had been procured in 
the primary mode prescribed, as when a part of the 
number necessary had been procured in that manner, the 
court might cause jurors to be summoned and _ selected 
either to form an entire panelor to complete one parti- 
ally made up. It is reasonable to suppose that when 
the same language was copied into the Code of this 
State, it was intended to mean the same thing. 

Section 16 of Chapter 116 ofthe Code—provides; that 
the court, when not incompatable with the proper dis- 
patch of business, shall have power to discharge persons 
summoned as jurors, or dispense with their attendance 
on any day of its sitting. Under this provision, the 
court acts for the convenience of the jurors, rather than 
with reference to any right of parties to suits or prose- 
eutions. Such action of the court may, in part or in 
whole, deprive a party accused of felony, of any prefer- 
ence he might have to be tried by the jurors so discharg- 
ed. Yet, though after the exercise of such power, no 
juror of this class should remain, section 3 of Chapter 
159 would furnish the remedy to procure a full panel 
from which to select a jury. 

And if the board of supervisors should fail to prepare 
a list, or the list should be lost, or the recorder and 
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clerk should fail to draw, or the sheriff should fail to 
summon jurors for any term of the court, or the jurors 
should fail to attend; nevertheless, under section 3, the 
court would order others summoned, to make the entire 
jury. 

And when the convention and the people, by the new 
constitution, dispensed withthe board of supervisors, 
but at the same time continued all laws not repugnant 
to the constitution ; and the representatives of the peo- 
ple in the Legislature left the pre-existing statutes in 
force, without the passage of any new act on the subject, 
till after the time fixed for one or more terms of the 
court in each circuit in the State, and when it did after- 
wards act, adopted the vente facias, or summons, as_ the 
only mode of obtaining a jury for the trial of a case of 
felony ; we cannot suppose that it was either the purpose 
or the effect of the constitutional action and legislative 
non-action, to render section 3 nugatory, and leave the 
state without any law whatever by which a party charg- 
ed with felonious crime, could be tried and convicted or 
acquitted. 

If but one juror could be procured under Chapter 116, 
the court might order others to be summoned under sec- 
tion 3 of Chapter 159, according to its most restricted 
interpretation. But the impossibility of procuring a 
single juror in one mode rather than another, when 
either is sanctioned by law, should not even temporarily 
effect the abolishment of trial for crime. 

The provisions of Chapter 116, direct that the board 
of supervisors prepare a list and the recorder draw the 
jurors, while that of section 3 requires that the sheriff 
summon the jurors ; which, obtained in either way, must 
have the same qualifications. Possibly the former pro- 
visions might afford the party accused something more 
of security than the latter; but this gives him all that 
he had in Virginia and all that he had in this State be- 
fore the enactment of the Code or has now under the 
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late act of the Legislature, and all that is necessary to an _,,,1873. 


intelligent and impartial trial. It was important to the 
public that he should be tried; and much better for the 
accused that he should be tried by this law than that he 
should remain indefinitely in custody, awaiting the con- 
tingency that at some future time legislation on the sub- 
ject might be enacted. 

Section 21 of Chapter 116, re-enacted in 1870, Chapter 
20, is this: 

“91, Any court may allow a special jury in any case, 
to be formed in the following manner, viz: The court 
shall direct the sheriff to form a panel of twenty quali- 
fied jurors, whom he shall summon, and who are free 
from just cause of exception, from which sixteen shall be 
chosen by lot; the parties thereupon, beginning with the 
plaintift’s attorney, or the prosecuting attorney when the 
state is a party, shall alternately strike off one, until the 
number be reduced to twelve; which number shall com- 
pose the jury for the trial of the case.” 

Does this section apply to juries in cases of felony? 

Some parts of Chapter 116 relate to juries in all classes 
of cases, civil and criminal; while other parts relate to 
those in civil cases and prosecutions for misdemeanors 
but not to those in prosecutions for felony. If that, 
chapter, in all its parts, were intended to furnish the law 
applicable to juries in the latter class of cases, there 
would be no necessity for, or propriety in the adoption 
sections 3 and 4 of Chapter 159—most important provis- 
ions of which are fundamentally repugnant to those of 
the other chapter in question. 

Section 6 provides that “all jurors required for the trial 
of cases in a circuit court, including cases of felony, shall 
be selected by drawing ballots from the box.” If the 
general language of the chapter had related to juries in 
eases of felony, the words “including felonies,” would 
have been unnecessary. 

Section 17 provides that “in every case the plaintiff 
and defendant may each challenge two jurors perempto- 
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rily.” Notwithstanding the comprehensiveness of this 
language, yet from principles generally recognized and 
the context of the legislation, it is clear beyond ques- 
tion, that this provision does not relate to cases of felony. 

W hen section 21, in equivalent phrase, prov vides that 
“any court may dion a special jury in any case, and the 
parties, beginning with the plaintiff’s attorney or prose- 
enting attorney, shall alternately strike off one till the 
number be reduced to twelve,” there is no necessary ap- 
plication of either provision to cases of felony; while, 
on the other hand, there is the like strong reason as in 
the former, not to extend either or any provision of this 
section to that class of cases. Generally, if not univer- 
sally, jurors have been and still are procured in the same 
manner, from the same classes of citizens, for the trial of 
civil suits and prosecutions for misdemeanors, but pro- 
cured otherwise for the trial of prosecutions for felonies. 
And such was evidently the intention ofthe Legislatures 
that enacted the Code and amended section 21 of Chap- 
ter 116. 

The same act that re-enacts section 21, also re-enacts 
section 23; and the latter contains a provision for the 
payment of jurors summoned by virtue of avenire facias 
or otherwise, and, among them, such as are sworn to 
serve in cases of felony. 

Since the adoption of the constitution of Virginia of 
1851, which provided that a section of a law, when 
amended, should be re-enacted and published at length ; 
when sections have been so re-enacted, and numbered as 
they were in the original chapter before the re-enact- 
ment, the intention is generally manifest that the amen- 
ded sections, and those of the chapter not amended, shall 
be construed with reference to each other, as if the sec- 
tions as amended, were incorporated in the Chapterat the 
places indicated by the numbers. Accordingly section 
23, though re-enacted immediately after section 21, re- 
lates to other sections of the chapter on the subject of 
jurors in both civil and criminal cases. It does not in- 
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dicate whether section 21 relates to cases of felony or not. 

Section 3 of Chapter 159, concerning jurors in cases 
of felony, allows the accused peremptorily to strike from 
the panel eight names, and section 4 denies to the State 
any challenge, except for cause ; while Section 21 of Chap- 
ter 116, relative to special juries, permits the defendant 
to strike off but two, and the plaintiff or prosecuting at- 
torney to strike off as many. 

But little knowledge of human character and judicial 
proceedings is necessary to demonstrate the importance 
to a party accused of a capital or other felonious crime, 
that he should have the right within reasonable limits, 
to reject such of the jurors called for his trial, as he ie 
lieves or fears may . prejudiced, or influenced against 
him. <A case seldom occurs, in which the panel of ju- 
rors does not contain the names of some whom the party 
would not trust to do him justice, though he may not be 
able to prove a valid cause of challenge. And such are 
the passions and infirmities of mankind, that the ap- 
prehension is often too well founded. 

For a period as long as we trace the history of the 
subject, the right of the party accused to liberal peremp- 
tory challenges in cases of felony, has been deemed in- 
dispensable to the humane administr: ation of justice. At 
common law, the number of arbitrary challenges was 
thirty-five. By the English statute passed in the year 
1531, the number was reduced to twenty. Under this 
statute and an act of the General Assembly of Virginia, 
passed in the year 1792, amended and re-enacted at the 
revisal in 1819, the number twenty was continued till 
the year 1846, when the provision that the accused may 
strike eight from the panel, was first adopted, as it has 
been at different times re-enacted and still remains in 
force. 

On the other hand, the privilege of peremptory chal- 
lenge, in any form, by the State, in a case of felony, is 
unkown in the law of England or Virginia or this 
State. : 
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Section 21 makes no distinction between the plaintiff 
or prosecuting attorney and the defendant, as to the 
right to a special jury. If the accused might ask and 
obtain it, the prosecutor mightdo so as well. Thus, the 
latter might at his option deprive the accused of the 
right to strike off more than two of the jurors called, 
while section 3 allows him to strike oft eight; and so 
the prosecutor might acquire the privilege to strike off 
two, without cause, when section 4 expressly prohibits 
him to challenge any. It would be hard to interpret 
provisions so squarely opposite to each other as those 
in question, to be applicable to the same class of cases ; 
while it would be equally difficult to believe that the 
legislature intended that on the motion of a prosecuting 
attorney, or in the discretion of a court, a party accus- 
ed of a crime the conviction of which would forfeit his 
life or liberty, should be deprived of the absolute right 
to strike off more than two jurors, while the state was 
likewise allowed to strike oft as many, without cause. 

For the sake of simplicity and brevity, I have mostly 
spoken in the present tense, of the provisions of the 
Code in question, without regard to the passage of the 
act of the 12th of March 1873, amending and re-enact- 
ing chapter 116 and inserting a provision as to the mode 
of obtaining juries in cases of felony. 

For the reasons suggested, we are of opinion that from 
January of this year, till after the passage of the act of 
March, just mentioned, sections 3 and 4 of chapter 159 
of the Code, furnished the law by which juries might 
be summoned and selected in cases of felony; and that 
section 21 of Chapter 116, was not applicable to the sub- 
ject. 

Whether ordinarily, in this class of cases, a party might 
waive his right to a legal jury, under sections 3 and 4 
of chapter 159,and at his own request have a jury under 
section 21 of Chapter 116, and not be precluded from 
subsequent objection, need not now be decided. The cir- 
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cumstances and their influence on the transaction, how- 
ever, demand attention. 

In a late case in Virginia, a party was prosecuted for 
felony, upon an information, without indictment. He 
made no objection, and was convicted. In the Supreme 
Court of Appeals the judgment was reversed. The 
opinion of the court in that case, pronounced by Judge 
Moncure, contains this passage: 

“Tt was argued by the Attorney General, that it the 
plaintiffs in error were entitled to require that they 
should not be put upon trial for the murder of which 
they were accused, unless an indictment should have first 
been found against them therefor by a grand jury, yet, 
that if it was a personal privilege, intended for their 
benefit, which they might therefore waive; and that they 
did waive it, by pleading not guilty to the information 
without objection, and by omitting to make any motion 
in arrestof judgment. There;may be some doubt whether 
the privilege is such a one as that they could waive it, 
especially if it be a constitutional right. (See what is 
said on this subject in Carcemi v. The People, 18 New 
York R. 129, a case cited by the counsel for the 
plaintiff in error.) But certainly, if they could waive 
the privilege, they ought not to be considered as having 
done so, without the clearest evidence of their having 
well understood that they had the privilge, and of their 
having intended to waive it. There is no such evidence 
in this case. They were not bound to make the objec- 
tion by motion in arrest of judgment, but may make it 
for the first time in this court, notwithstanding their 
omission to make such motion. Any thing which is 
good cause for arresting a judgment, is good cause for re- 
versing it, though no motion in arrest be made.” 18 
Gratt. 998. 

When, upon the prisoners being set to the bar, the 
court itself has expressed the erroneous opinion that a 
special jury = section 21 of Chaper 116, was lawful, 
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and has informed the prisoner that he cannot have a trial 
by a jury otherwise summoned and selected, and the ac- 
cused is thereby influenced to ask for the only trial the 
court will allow him, and consequently does not ask to 
strike more than two jurors from the panel, or object to 
the prosecuting attorney’s striking from it an equal num- 
ber, without cause; the accused is not precluded from 


questioning the legality of the proceeding, in such man-. 


ner as if he had given no consent, but, at the proper time, 
had objected. 

In this case, on the 6th of November, 1872, Guy Miller 
was indicted in the Circuit Court of Lewis County for the 
murder of Stephen Southall. 

On the 1st of March 1873, the accused was arraigned 
and pleaded not guilty. 

On the same day the prisoner—who had been confined 
in jail since the 1st of October previous—announced his 
readiness to proceed to trial, and asked that he be tried. 
The Prosecuting Attorney annouced that the state was 
ready for trial, provided, in the opinion of the Court, the 
right of the State would not be prejudiced by reason of 
the uncertain state of the law in relation to juries. 
Neither party asked acontinuance. Thereupon the Court 
stated that, in the uncertain state of the law at that time 
in regard to juries, the Court would not proceed to try 
the cause, and that no trial would be had at the then 
present term, unless the prisoner should apply for a spe- 
cial jury under section 21 of Chapter 116 of the Code, as 
amended by the act passed February 7th 1870. And 
the court stated further that in the then present uncer- 
tain stated of the general jury law and in view of pend- 
ing legislation on that subject, the cause ought not to be 
tried, but ought to be continued ; and that, in the opin- 
ion of the Court, a lawful trial might be had, under the 
statute in relation to special juries, but that it would be 
well for the Prosecuting Attorney not to ask for a special 
jury. And the Prosecuting Attorney did not ask for a 
special jury. And thereupon the attorney for the pris- 
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oner in his presence stated that he was urgent for, and 5,,/°% 


insisted upon a trial, that he did not wish to be under- 
stood as waiving his right to such a trial as the law of 
the land afforded him, but that in order to have a trial, 
the prisoner would ask for a special jury ; and the coun- 
sel for the prisoner further stated that he thought the 
prisoner understood the matter of such application. And 
thereupon the Court stated to the prisoner that the law 
of the Code which provided that the board of supervi- 
sors, at their January session, should select jurors for the 
trial of such causes, was inoperative, because by the Con- 
stitution, there was no such board in existence in the 
month of January last. The court thereupon further 
explained to the prisoner the mode, in its details, of se- 
lecting a special jury under the statutes refered to, and 
asked the prisoner if he understood how a jury under 
those statutes would be selected, and he answered that he 
did; and the Court asked him if he was willing and 
wished to be tried by a jury so selected, and he respon- 
ded that he was. And accordingly the Court directed 
the sheriff to form a panel of twenty jurors. 

On the 3rd of March, the Sheriff called the jurors, and 
the court examined them and found them free from just 
cause of exception. From these, sixteen were selected 
by lot, and the prisoner and prosecuting attorney each 
struck off two, and the remaining twelve were sworn as 
the jury; and from day to day heard the evidence and the 
arguments. 

On the 6th of March, the jury found the prisoner 
guilty of murder in the first degree. And the prisoner 
moved the court to set aside the verdict and grant him a 
new trial, because the State had not furnished a jury for 
his trial, such as, and in the manner prescribed by law; and 
because the jury which tried him was not such a jury and 
had not been drawn and formed in the manner prescribed 
by law ; and because he, the prisoner, was prejudiced by 
reason of the failure of the state to give hima trial bya 
jury formed inthe manner prescribed by law. The Court 
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overruled the motion; and the accused excepted, and the 
facts here stated were recorded. 

And onthe 8th of March, the’ prisoner was by the 
Court sentenced to be hanged to death on the 27th June 
instant. 

On the 5th of April, a writ of error to the judgment 
was allowed. 

There is no need of further special mention of any 
thing that took place with reference to the jury. It is 
manifest that the court erred as to the law applicable to 
the subject, remaining in force at the time the jury was 
summoned and selected ; that upon such error the Court 
spoke and acted, and, by what it said and did, influenced 
the prisoner, while he protested against the requirement, 
yet, that he miglit obtain a trial, to ask fora special jury— 
and so to waive his peremptory right to strike eight from 
from the panel, and to acquiesce inthe prosecutor’s wrong 
in striking off two without cause. 

The judgment is reversed, the verdict set aside, and the 
cause remanded, that a jury duly qualifled may come and 
upon their oath say whether tie accused is guilty of the 
felony of which he stands charged or not guilty, and that 
further proceedings may be had, according to law. 


HayMonD, President, PAULL and Moore, Judges, 
concur in the foregoing opinion. 
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GeorcGE Loomis, CONTESTANT, against JAMES M. JACK- 
son, RESPONDENT. 


Decided January 7th, 1873. 


SYLLABUS. 


1 Under the provisions of the Code otf W. Va., chapter 6, section 13 
the special court there authorized, has a limited jurisdiction. But 
such jurisdiction necessarily draws to it the right to hear and de- 
termine all questions touching the regularity and legality of the 
acts of the officers or persons conducting the election, and mak- 
ing and certifying the returns thereof. It may re-examine all or 
such parts of the election returns in said circuit as it may deem 
necessary, and correct errors found therein according to law and 
the truth. In the exercise of such jurisdiction, such court recog- 
nizes the presumption that all officers and other persons engaged 
in conducting elections, or in making returns and certifying the 
results thereof acted in accordance with the law, until the contrary 
shall be specifically alleged and fully proved. 
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2. What questions were raised by a motion to quash the petition, no- 





tices, etc. of Contestant. 


8. It is the intention of section 11, chapter 6 of the Code of W. Va., that 


every contested election provided for therein, should be commen- 
ced and ended within a comparatively short space of time; and 
that it was not intended to permit an incumbent to hold his office 
much beyond the limit of its constitutional term, and thus enable 
him to carry on a protracted and dilatory contest with the person 
certified to have been elected to that office. 


4. A party who desires to contest the election of a judge of a circuit 


court, is required, by the 11th section of chapter 6 of the Code, to 
give notice, with specifications, to the party whose right is con- 
tested within sixty days next after theelection. The return notice | 
of respondent must be given to the contestant within thirty days 
after the service of his notice upon respondent; and all the de- 
positions taken must be concluded within forty days after the ser- 
vice of the return notice. 


5. By section 4 of chapter 6 of the Code, it is expressly declared that: 


“In contests respecting seats in the legislature if mew facts be dis- 
covered by either party after he has given notice as aforesaid, he 
may give additional notice or notices to his adversary with specifi- 
cations as above prescribed.” 

In a judicial contest, the contestant in order to ascertain and col- 
lect the facts of the case, may postpone the service of his notice of 
contest until the sixtieth day after the election, and in like manner 
and for a similar reason, the respondent may delay the service of 
the return notice until the thirtieth day thereafter. 


6. As new facts or the clue to the discovery of them may for the first 


time be disclosed by the return notice itself, new notices with ad- 
ditional specitications of new facts discovered after the service of 
the original notice and specifications, and after the expiration of 
the sixty days, may be given by the contestant, within the forty 
days allotted for taking depositions, subject always to the limita- 
tion necessarily implied in sections 5 and 8 of chapter 6, requiring 
that reasonable notice of the taking of depositions shall be given 
to the adverse party. 


7. But in every such instance, it must appear by the proper averments 





that the facts relied on to authorize the giving of the additional 
notice or notices, are new facts, and were discovered after the ser- 
vice of the original notice, and that they are such as the party could 
not have learned at that time by the exercise of due diligence, 
and that they arealso material and relevant to the main question in 
controversy, 
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8. The petition, ina contest for the office of judge, should be addressed 


9 Toinvoke the authority vested in the governor by section 13, chap” 


to the special court, and not to the governor, as the one filed in 
this case. It ought not to contain any prayer for relief beyond 
what the court is authorized to afford, which is confined to the 
duty of certifying to the governor which of the parties to the 
contest had been elected to the office of judge, or that no legal 
election therefor had been held in the circuit. 


ter 6, it is necessary that the contestant should file with the gov- 
ernor a petition, with copies of his grounds of contest, notice and 
specifications. 

Such petition must remain in the governors office; without it h® 
could have no evidence upon which to justify his official action. 


10 What principles of law apply to cases of election contests. 


Ei. 


12. 


13. 


14. 


Many provisions of the law, in regard to the manner of holding 
and conducting the election and counting the votes, and certifying 
the result, must be held to be directory only, and intended to point 
out to inexperienced and ignorant persons, who sometimes act as 
election officers, a plain, easy and direct way by which they are 
to attain the great end of their creation, viz: To ascertain the true 
result of their election. When the true result of a legal election has 
been ascertained, or can be ascertained by the officers charged with 
the performance of this duty, no irregularity, mistake or even fraud 
committed by any of the officers conducting the election, or by any 
other person, can be permitted to defeat the fair expression of the 
popular will as expressed in said election. 


The People v. Cook 8 N. Y.67, and Cooley's Constitutional Limita- 
tions 75, 617, cited and approved. 


What irregularties are held to be immaterial. 

It is affirmed that xo irregularity or even misconduct on the part 
of the election officers, or other persons, will vitiate an otherwise 
legal election, unless the resul¢ thereof has been thereby changed, 
or rendered so uncertain as to make it impossible to ascertain the 
trueresult. <A different rule would make the manner of perform- 
ing a public duty more important than the duty itself. 


The allegata et probata must agree. Therefore acontestant, either 
in his petition or notice of the grounds of contest and specifications, 
must by direct averments substantially show what was the resul 
of the election as declared by the returning officers, in what m-n 
ner and to what extent that result will be effected by the errors &c., 
complained of in the specifications. 

And unless it further appears upon the face of the petition, notice 
and specifications thatthe result of said election will be sochanged 
by proof of said allegations, as to overcome the majority of the 
person who has been declared duly elected, or to show that it is 
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impossible to ascertain the true result, it will be the duty of the 
court, on motion, to quash the same. The petition in this case no 
containing such averments, the question did not arise upon the pe-* 
tition. 


15. By the provisions of chapter 3, Code of West Virginia, it was the 


intention of the legislature to create a judicial tribunal in confer~ 
ing upon the boards of supervisors the power to call and examine 
witnesses, to compel the production of papers, to open, inspect, 
examine and count the ballots, and to make all orders deemed nec- 
escary toenable them to discharge these duties; and that their deter- 
minations upon that subject should be entitled to the force and 
validity of a judgment, until impeached on the grounds of mistake, 
corruption or fraud, precisely averred and clearly proved. 

The intention was to avoid the necessity of resorting to contested 
elections of judges and state officers except in cases of mistake, cor- 
ruption or fraud, by providing the people with a tribunal essen- 
tially and peculiary their own, always accessible to them. 


16. The legislature did not intend that a legal election should be set 


aside upon the ground of illegal votes received, or legal votes re- 
jected, or any ambiguity in the ballots as to the designation of the 
person voted for or of the office intended. 


17. All errors, irregularities and illegalities committed at the election, 


or existing at the time the election returns are examined by the 
boards of supervisors, must, in the absence of averments and 
proofs to the contrary, be taken and held to have been corrected 
by such boards, and excluded from their certificates of the correct 
result. From this it follows that any specification which alleges 
errors, irregularities, illegalities or malconduct on the part of the 
officers, or other persons, conducting the elections, committed before 
the action of the board of supervisors was had thereon, must be held 
insufficient, unless itis further alleged that such errors were car- 
ried into and formed a part of the result of the election as certified 
by the boards of supervisors. 


18. Fraud is never to be presumed, it must be particularly alleged, es- 


pecially when the act charged as a fraud may be innocent. In 
pleading a iraud, the pleader must by apt words allege in his plead- 
ing every act, factand intent which necessarily enter into, and 
constitute that particular fraud; and these essentials must be al- 
leged with such precision and certainty as to exclude every con- 
struction, except the fraudulent and wrongful purpose complained 
of; and if, from the face of the pleading, it is doubtful whether 
the allegations do in fact amount to that particular fraud or not, 
it is not well pleaded. ’ 


. The rights of voters and the duties of persons conducting and cer- 


tifying elections, considered and stated. 
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20. A constitutional convention, lawfully convened, does not derive its 
powers from the legislature; but from the people. The powers of 
such a convention are in the nature of sovereign powers. 

The legislature can neither limit nor restrict the exercise of their 
powers. 

The legality ofthe election for officers held on the 22nd day ot Au. 
gust 1872, after the ratification of the new constitution and sched- 
ule, is not to be called in question by any court created or contin- 
ued by the provisions of that constitution. Courts sit to expound 
the laws made by their government, and not to declare that gov- 
ernment itself an usurpation. 

21. This special court, having no common law jurisdiction, cannot per 
mit amendments of notices and specifications after the time has 
passed within which the parties themselves may correct omissions; 
and supply defects. 


22. The whole of Contestant’s petitions, notices and specifications criti- 


cally examined seriatum and quashed. 

This is a case of a contested election arising under the 
provisions of the Code of West Virginia, as found in 
chapter 6, sections 2 to 14 inclusive, which are as follows: 

2. Any person intending to contest the election of an- 
other as senator or delegate shall, within twenty-one days 
after the election in case of delegate, and within forty 
days after the election in case of a senator, give him no- 
tice thereof in writing, and a list of the votes he will 
dispute, with his objections to each, and of the votes re. 
jected for which he will contend. If the contestant ob- 
ject to the legality of the election, or the qualification of 
the person returned, the notice shall set forth the facts 
on which such objection is founded. The person whose 
election is contested as delegate shall, within fourteen 
days after he receives such notice, and the person whose 
election as senator is contested shall, within thirty days 
after he receives such notice, deliver to the contestant a 
like list of the votes he will dispute, and of his objec- 
tions to each, and of the rejected votes he will claim 
and if he has any objection to the qualification of the 
contestant, shall specify in such notice the facts on which 
the objection is founded. Each party shall append to his 
notice his affidavit that the matters therein set forth, so 
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far as they are stated of his own knowledge, are true, 
and so far as they are stated on the information of others, 
he believes them to be true. 

3. Where, however, such contest arises upon a special 
election to fill a vacancy, held at any other time than the 
fourth Thursday of October, the notice, with specifica- 
tions and affidavit as above, shall be given by the con- 
testant within ten days after the election, in case of a 
delegate, and within thirty days after the election, in 
case of a senator, and by the party whose election iscon- 
tested, in the first case within five days, and in the second, 
twenty days. 

4, If new facts be discovered by either party after he 
has given notice as aforesaid, he may give an additional 
notice or notices to his adversary, with specifications and 
affidavit as above prescribed. 

5. Either party may begin to take the depositions at 
any time after the delivery of the original notice by the 
contestant. But reasonable notice of every such deposi- 
tion shall be given, and such notice shall specify the 
names of the witness to be examined. The depositions 
may be taken before a justice, notary, or any officer au- 
thorized to take depositions in civil suits; and the officer 
before whom they are taken, shall certify and seal up the 
same, and endorse his name across the place where they 
are sealed, and address and transmit the same, by mail 
or otherwise, to the clerk of the branch in which the seat 
is contested. When the petition of the contestant is re- 
ferred to a committee, the clerk shall deliver the deposi- 
tions to such cammittee for examination and report. 

6. Subpcenas for witnesses shall be issued by the clerk 
of the circuit court, or by a justice, upon application of 
either party ; and witnesses shall be entitled to the same 
allowances and privileges, and be subject to the same 
penalties, as if summoned to attend before the said court 
or justice in civil suits. 

7. If the contest arise respecting any election held on 
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the fourth Thursday of October, the parties shall finish 
taking depositions five daysat least before the third Tues- 
day of January next following. But if it arise upon a 
special election to fill a vacancy, held at any other time, 
they shall finish within thirty days after the election in 
the case of a delegate, and sixty days in the case of a 
senator. 

8. Neither party shall have the benefit of any deposi- 
tion taken otherwise than as aforesaid, unless further 
time be given by resolution of the proper branch of the 
legislature. 

9. The petition of the contestant shall be presented to 
the proper branch of the legislature, within ten days af- 
ter its meeting, if the disputed election was held at the 
regular annual period ; or if it was a special election to 
fill a vacancy, within twenty-five days after the taking of 
the testimony is completed. 

10. If it be ascertained that an equal number of legal 
votes was given for the petitioner and the person returned, 
the senate or the house of delegates, as the case may be, 
in which the contest is pending, shall declare which of 
them is elected. 

Governor, state officers, and judges. 

11. If the election of governor, secretary of the state, 
treasurer, auditor, attorney general, judge of the supreme 
court of appeals, or judge of a circuit, be contested, the 
contestant must give notice, with specifications and affi- 
davit, to the person whose election is contested, within 
sixty days thereafter ; and within thirty days thereafter 
the return notice must be given to the contestant. The 
parties shall finish taking depositions within forty days 
after the last mentioned notice is delivered. ‘The depo- 
sitions shall be transmitted to the clerk of the house of 
delegates, to be delivered by him to the joint committee 
or special court hereinafter provided for. In other re- 
spects, the regulations contained in this chapter respect- 
ing contests for seatsin the legislature shall be observed, 
so far as they are applicable. 
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12. When the election of governor is contested, the 
petition of the contestant and the depositions shall be re- 
ferred to a joint committee of the two branches, for ex- 
amination and report; which committee shall consist 
of two senators elected by ballot by that branch, and 
three delegates elected in the same manner by the house 
of delegates. The contest shall be determined by the 
legislature, both branches thereof sitting in joint session 
in the hall of the house of delegates, the speaker of 
which house shall preside. 

13. Where the election of secretary of the state, trea- 
surer, auditor, attorney general, or of a judge of the su- 
preme court of appeals or a circuit court is contested, the 
case shall be heard and decided by a special court consti- 
tuted as follows: The person declared elected shall select 
one, the contestant another, and the governor a third per- 
son, who shall preside in said court; and the three, or any 
two of them, shall meet at a time and place to be appointed 
by the governor, and being first duly sworn impartially to 
decide according to law and the truth upon the petition, 
returns, and evidence to be submitted to them, shall pro- 
ceed to hear and determine the case and certify their de. 
cision therein tothe governor. They shall be entitled to 
the same pay and mileage as members of the legislature, 
to be paid out of the treasury of the state; but their 
compensation shall not in any case exceed forty-five dol- 
lars each, exclusive of mileage. 


Costs of contested elections. 


14. The costs of every contested election shall include 
only the expenses of serving notices, taking of deposi- 
tions and the allowances to witnesses; and shall be noted 
at the foot of every deposition or set of depositions by 
the person taking the same. If the contestant fail in 
setting aside the election, there shall be awarded against 
him the amount of such costs incurred or expended by 
the person who was returned or declared elected. Oth- 
erwise, each party shall pay his own costs; unless it ap- 
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pears that the person returned or declared elected was 
guilty of fraud or malpractice in the election, or in pro- 
curing such return or declaration ; in which case costs 
shall be awarded against him in favor of the contestant. 
Where costs are awarded in favor of either party, the 
amount thereof shall be ascertained under direction of 
the branch, joint session, or court which decides the case, 
and a certificate thereof, authenticated by the signature 
of the presiding officer, shall be delivered to the party 
in whose favor they are awarded, which certificate shall 
have the force of a judgment, and if such costs be not 
paid within ten days after the date thereof, the clerk of 
the circuit court of the county in which the party against 
whom the costs were awarded resides may issue execu- 
tion on such certificate upon its delivery to him in like 
manner, as upon a judgment of the said circuit court. 
But no person contesting the seat of another in the leg- 
islature shall be entitled to pay or mileage if his con- 
test fail. 

In pursuance of section 13, above said, the following 
order was issued by His Excellency John J. Jacob, Govy- 
ernor of the State of West Virginia: 


EXECUTIVE DEPARTMENT, 
December 16th, 1872. 

An election having been held by authority of law, in 
the fifth judicial circuit of this State, on the fourth 
Thursday in August last, for the purpose of choosing a 
judge of said circuit, and the governor having, by pro- 
clamation issued on the fifth day of October last, de- 
clared that at said election James M. Jackson was elec- 
ted to the office of judge of the said fifth judicial cir- 
cuit ; and George Loomis having given notice that he 
contested the election of said Jackson to said office, and 
also that he had selected R. S. Brown of the county of 
Jackson as a member of the special court to hear and 
determine the said case of contest, and the said James 
M. Jackson having given notice that he had selected as 
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a member of said court Samuel Woods of the county of 
Barbour, the governor doth hereby select and appoint 
Benjamin H. Smith of the county of Kanawha to be a 
member of, and to preside over the said special court. 
And the governor doth order and direct that the said 
special court constituted, as aforesaid, of the said Benja- 
min H. Smith, president, and the said R. 8. Brown and 
Samuel Woods, orany two of them, meet on the twenty- 
eighth day of December eighteen hundred and seventy- 
two at the capitol in the city of Charleston; and that 
they, being first duly sworn impartially to decide ac- 
cording to law and the truth upon the petition, returns, 
and evidence submitted to them, proceed to hear and de- 
termine the contested case aforesaid of George Loomis 
against James M. Jackson, and certify their decision 
therein to the governor. 

And the governor doth further direct that the said 
special court certify the numher of days each member 
thereof shall have been engaged in the trial of said case, 
and the number of miles necessarily travelled by him in 
coming to and returning from the place of meeting; and 
that the said special court in all respects proceed accord- 
ing to law; for all of which this shall be their sufficient 
authority. 

The secretary of state is authorized and directed to 
make out and transmit to each member of said special 
court a copy of this order. 


By the Governor: (Signed,) Joun J. Jacos. 
(Signed,) Joun M. Puetrs. 
Secretary of State. 


Under the ordinance and schedule of the Constitution- 
al Convention of this State, adopted in April 1872, an 
election was held on the 22nd of August 1872, in the 
counties composing the fifth judicial circuit, the result of 
which, as declared by the boards of supervisors of those 
counties, was the election of the Hon. James M. Jack- 
son the respondent. 
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On the 5th of October 1872, the Contestant served a 
notice of contest on the Respondent. 

The notice of contest consisted of three grounds and 
fourteen specifications, in the words and figures following : 


JamEs M. Jackson Esquire. 

Sir: You are hereby notified that I shall contest your 
election to the office of judge of the fifth judicial cir- 
cuit, composed of the counties of Tyler, Pleasants, 
Ritchie, Wood, Wirt and Calhoun, in the State of West 
Virginia, which election was held on the fourth Thurs- 
day in August 1872. 

THE GROUNDS OF CONTEST ARE, 

Ist. That I was a candidate for the said office of judge 
in said circuit, at the election aforesaid, and was voted 
for as such; that I received a higher number of votes 
east at said election for said office than you did, and am 
therefore entitled to have the same allowed, declared 
and certified to me, by the several boards of supervisors 
of the counties aforesaid, according to the true vote that 
I did receive in said counties respectively for the office 
aforesaid, and to be commissioned accordingly; which 
has not been done. 

2nd. That in divers precincts in said counties, there 
was such maleonduct at the respective voting places 
therein (more particularly set forth in the specifiations 
following) on the part of the officers conducting the 
election, and such interference by others, suffered at the 
polls as to preclude a fair expression of the will of the 
legal voters, then and there voting, and offering to vote, 
as to render it impossible to determine at such voting 
places, who was the choice of said voters for said office 
of judge. Notwithstanding which the election officers 
then and there acting, and whose duty it is, and was, to 
declare the result of said election, have declared the 
same in favor of said James M. Jackson, wrongfully 
and to my injury and prejudice in the premises. 
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3rd. That at the voting place in Parkersburg town- 
ship, Wood county, to-wit, atthe Court House in Park- 
ersburg, when the ballots were being counted by the in- 
spectors and clerks in the presence of the supervisor, 
after the polls were closed, one of the inspectors in taking 
the ballots from the ballot box (in two instancesat least if 
not more) found two or more ballots folded or rolled to- 
gether, and the names thereon were the same, and my 
name was on each, as the person voted for, for judge of 
the said circuit ; and instead of destroying all but one 
of said ballotsin each instance, according to the law in 
snch cases made and provided, all of the ballots so found 
folded or rolled together were destroyed, and none of 
them counted; and they were so destroyed and not 
counted at your express direction, you being then and 
there present, cognizant of, sanctioning and directing 
the same to be done. 

I therefore claim, that assuming the result of the 
election to be in accordance with the certificates of the 
several boards of supervisors throughout said circuit 
(after the same are corrected of the errors hereinafter 
specified) that the unlawful destruction of the ballots as 
above stated, would of itself change the result of the 
election for said office of judge. 

The following are the specifications of facts and of 
points relied upon to sustain the above stated grounds 
of contest, which facts are given upon information de- 
rived from others, except where it is otherwise express- 
ly stated. 


SPECIFICATION 1. 


That in Pleasants county aforesaid, the board of su- 
pervisors certify (touching said election) that in said 
county, for judge of the 5th judicial circuit, James M. 
Jackson received three hundred and eighty seven votes, 
and George Loomis received three hundred and _thirty- 
five votes; whereas in fact, at the voting place in Grant 
township in said county of Pleasants I, (the said George 
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Loomis) received at least five votes morethan I am there 
certified to have received, and that said votes were not 
counted to me, as they properly should have been; and 
that the poll books, tally sheets and ballots for that vot- 
ing place show this fact. 

I shall, therefore, claim the right to have the same 
properly examined into, and to take proof thereof. Also 
that similar mistakes occurred in the count of bal- 
lots at one or two other voting places in Pleasants coun- 
ty to my prejudice, of which Iam not now advised with 
sufficient accuracy to particularly specify but of which, 
when I am advised, I shall give you notice if required; 
and claim the right to have the same properly examined 
into, and take the proof as fully as I might if the same 
was now herein specifically inserted. 


SPECIFICATION 2. 


That at the voting place in McKim township in the 
said county of Pleasants, while said election was being 
conducted, and before all the hallots were counted, the 
ballot box then and there used was opened, and its contentg 
examined, and nineteen ballots more or less were taken 
out of said ballot box by one Hanson Pointer, (or by 
some other person whose name to this Contestant is un- 
known,) a person not then and there an election officer, 
and having no legal authority to do so; and the said 
election was in other respects wholly illegal in this, to-wit: 
That the supervisor then and there conducting said elec- 
tion, to wit: One Simpson Jones, acted in the two-fold 
character of clerk and of supervisor of said election, con- 
trary to law. And the said election at that place was 
conducted generally, “In such a manner as to repel the 
presumption that the ballots were not tampered with,” 
and consequently the poll at said voting place is invalid, 
illegal and void. Therefore, I shall claim that the “re- 
turns of the votes” then and there taken at said voting 
place, so far as they relate to the office of judge, “shall 
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be set aside” for the causes herein stated and other ille- 
galities. 


SPECIFICATION 3. 
That in Calhoun county, aforesaid, the board of su- 
pervisors eertify (touching said election) that in said 


county for judge of the 5th judicial circuit, James M. 
Jackson received four hundred and sixty-nine (469) 


‘votes, and George Loomis received one hundred and 


eighty-six (186) votes: 

Whereas, in fact you did not receive four hundred and 
sixty-nine votes as certified as aforesaid in the county of 
Calhoun, but that said certificate was wrongfully made 
by the said board as to the number of votes you were 
supposed to have received in that county in this, to-wit : 

That in Washington townshipin Calhoun county, you 
received but one hundred and ten votes, and yet you are 
erroneously allowed and certified by the inspectors of 
said township to have received one hundred and twelve 
votes; or two more votes than you did in fact receive. 

That in Sherman township in Calhoun county, you 
received but eighty-eight votes, and yet you are errone- 
ously allowed and certified by the inspectors of Sherman 
township to have received ninety-eight votes, or ten more 
votes than you did in fact receive; which two numbers 
added make twelve votes that the board of supervisors 
have erroueously counted in, and made a part and par- 
cel of the aforesaid number of 469, and certified by them 
as being the vote that you received in said county. 

I shall, therefore, claim that this error of twelve votes 
shall be deducted from your poll in Calhoun county. 

And for further specification in this particular I claim 
that, in Washington township in Calhoun county, I re- 
ceived thirteen votes. And yet the inspectors of said 
township allow and certify me to have received in said 
township only nine votes, or four votes less than I did in 
fect receive. That the board of supervisors of said 
county in certifying the number of votes that I received 
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in that county at 186, as above set forth, did not include 
in that number the aforesaid four votes. I shall, there- 
fore, claim to have my poll and the certificates aforesaid 
corrected in these particulars. 

SPECIFICATION 4. 

That in Sheridan township in the county of Calhoun, 
at the voting place therefor, on the said day of election 
and before the poll was closed, the ballot box then and 
there used was suffered to be opened several times, and 
the ballots handled and examined and tampered with by 
persons having no authority to do so, and that other mis- 
conduct and irregularities were practiced to such an ex- 
tent as to invalidate the pole ofthat precinct. Wherefore, 
I shall claim to have the poll set aside. 

SPECIFICATION 0. 

That at Petroleum, a voting place in Grant township 
in the county of Ritchie aforesaid, the persons who ac- 
tually conducted said election, and received the greater 
part of the ballots, and who decided upon the legality 
thereof, and counted and disposed of them ora greater 
part of them were persons other than the legal officers for 
conducting said election at that place ; and that said other 
persons thus acting were not even sworn, and that other 
misconduct and irregularities then and there occurred, 
rendering said poll illegal and invalid. 

Wherefore, I shall claim to have the same set aside. 

SPECIFICATION 6, 

That at the voting place for Burning Springs township 
in Wirt county aforesaid the following named persons, 
to-wit: Jasper Gibson and George Morgan did then and 
there cast their ballot in said election for you, for the 
said office of judge, contrary to law; they nor neither of 
them being at that time legal voters and entitled to vote 
at said election, because of their being minors under th 
age of twenty-one years, and because they had not resi- 
ded in said county and township the length of time re- 
quired by law. I shall, therefore, claim that your poll at 
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that place be diminished by a number corresponding to 
the number of illegal votes which were then and there 
cast for you as herein stated. 

SPECIFICATION 7, 

That the following named persons, minors and non- 
residents of this State, and not entitled to vote at said 
election at Parkersburg aforesaid, to-wit: Joseph Cook 
and Michael Powers, minors, and the latter a non-resident, 
also George Roberts a minor and non-resident, and 
Charles Gambrill a non-resident and M. Hickey and 
Taylor Sheets non-residents of Parkersburg township, 
did contrary to law and in violation of law, at the vot- 
ing place in Parkersburg, at the said election, cast their 
ballots for you, for said office of judge, and that the same 
were received and counted for you. I shall, therefore, 
claim that your poll atthat place be diminished by a num- 
ber corresponding to the number of illegal votes which 
were then and there cast for you as herein stated. 

SPECIFICATION 8. 

I state on my own knowledge that you did, at the 
voting place in Parkersburg township in Wood county, 
to-wit: at the Court House in Parkersburg—while the 
ballots were being then and there counted, after the polls 
were closed and before the count was concluded, take 
hold of, handle, displace and examine a great number of 
said ballots before the same had been fully counted by 
the proper election officers. I shall claim that such acts 
are improper, unwatrantable and illegal on the part of 
any bystander, and more especially onthe part of a 
candidate voted for at the place where such acts occurred ; 
as leading to well grounded suspicious of unfairness, and 
that in this case they operated to my prejudice; and I 
shall further claim that your entire poll, cast in said 
election at Parkersburg, be set aside in consequence. 

SPECIFICATION 9. 

That} divers persons, not officers conducting said elec- 

tion, but bystanders, having no legal right to do so, 
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yourself among and acting with the number, after the 
polls were closed at Parkersburg aforesaid, and while 
the ballots cast at said election were being counted, and 
before the count was concluded did handle, displace, 
and examine agreat number of said ballots before the 
same had been fully counted by the proper election offi- 
cers. Wherefore I shall claim that your poll at said vot- 
ing place be set aside. 
SPECIFICATION 10, 

That after said pollsat Parkersburg atoresaid were closed, 
and the ballot boxes then and there used were opened by 
the inspectors, preparatory for a count, the ballots were 
not taken out one at a time in the manner prescribed by 


law; but on the contrary thereof, the ballots, or a greater 


4 


part if not all of them, were unlawfully taken out of 


} 


the ballot boxes then and there used, culled and sepa- 
rated into different parcels, and laid out upon a table, and 
this was done previous to “One of the inspectors reading 
from said ballots the designation of the offices to be 
filled,” as required by law, thereby increasing the oppor- 
tunities for said ballots to be tampered with; and this 
vas done by your express direction. 

I shall, therefore, claim that the vote which vou are 
certified to have received at Parkersburg as aforesaid, for 
the said office of judge, to wit: 665 be deducted from 
your poll. 

SPECIFICATION 11. 

That at the voting place in Parkersburg precinct, 
Wood county, to wit: at the court house in Parkers- 
burg, when the ballots which had been east at said elec- 
tion, were being counted by the inspectors and clerks in 
the presence of the supervisor, after the polls were 
closed, one of the inspectors in taking the ballots from 
the box in two or more instances, “Founa two or more 
ballots folded or rolled together ;” and “The names thereon 
were the same; and my name was on each and every of 
said ballots, as the person voted for, for judge of the 
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said circuit court and instead of destroying all but one 
of said ballots, in each instance of like occurring, accord- 
ing to the law in such cases made and provided—all of 
the ballots so found folded or rolled together, were de- 
stroyed, and none of them counted ; and they were so de- 
stroyed, and none of them counted at your express direc- 
tion; you being then and there present, cognizant of, 
sanctioning and directing the same to be done. 

That after as many ballots were counted as were equal 
to the numberof votes entered upon the poll-books, 
there was an excess of at least three ballots remaining in 
one of the ballot boxes, with my name on each of said 
ballots, as the person voted for, for judge as aforesaid ; 
which facts you knew, and directed said three ballots to 
be destroyed ; and at your direction they were destroyed, 
and not counted for me as they might have been, but for 
your own action in the premises, inasmuch as the said 
three particular ballots would not necessarily have been 
the three ballots remaining in excess of the number 
which was equal to the number of votes entered upon 
the poll books, had it not been for the illegal manner of 
taking the ballots from the box at your express direction ; 
as hereinbefore stated. 

I shall therefore claim, that assuming the result of said 
election to be in accordance with the certificates of the 
several boards of supervisors throughout said circuit, 
(after said result is corrected of the errors set forth in the 
Ist and 3rd of the foregoing specifications) that the ille- 
gal destruction of the ballots as in this specification 
stated, would of itself change the result of the said elec- 
ion. Wherefore I shall claim that the vote which you 


_are certified to have received at Parkersburg aforesaid, ’ 


for the said office of judge, to-wit: 665 be deducted from 
your poll. 
SPECIFICATION 12. 
That after the ballots which had been cast in said 
election at the various voting placesin the county of 
Wood aforesaid, and after they had been respectively en- 
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closed in an envelope, and sealed up by the inspectors ,J578., 
at each and every of said voting places, and after the __7™ 
same were endorsed according to law, and after the in- “om 
spectors of the said several voting places had delivered 7****™ 
the ballots so sealed up to the clerk of the board of su- 
pervisors of their said county, to wit ; on Wednesday the 
28th day of August 1872, at the court house in Parkers- 
burg aforesaid, and before the supervisors of said county, 


then and there convened, had examined the several in- 





spectors’ certificates laid before them by their clerk, you 
did cause the sealed package of ballots, containing the 
ballot cast at Parkersburg, on the day of election afore- 
said, to be broken open and examined, and the ballots 
therein contained to be handled and misplaced, without 
a majority of the said board of supervisors being pres- 
ent at the time and place when and where they were so 
broken open, examined, handled and misplaced; but on 
the contrary thereof, there were only two of the super- 
visors present when and where said actings and doings 
took place, to wit; Wm. H. Stallman and John W. 
Davis, who in conjunction with yourself, and at your 
instance, and by your procurement, did unlawfully break 
open, the sealed package of ballots which contained 
all the ballots cast at said election at Parkersburg 
for said office of judge to wit; between one and 
two thousand ballots; and after you had so handled, 
examined and meddled with the same, you left them 
in a loose and unsafe condition, and they were not 
again sealed up along with the original envelope in an- 


other envelope; all of which actings and doings trans- 
pired in my absence, and without my having notice 
thereof, and without my consent ; and in consequence of | 
said unlawful doings I have been injured and prejudiced 

in the premises. The said two supervisors and yourself 

n counting the ballots as aforesaid, did ascertain and find 
the-fact to be, that you received a less number of votes 
for the said office of judge than the .inspectors of Park- 
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ersburg township had certified for you, although the said 
two supervisors reported to the full board, “That the cer- 
tificate of the inspectors is correct.” 

I further charge and specify, that one George W. 
Neale, a relative, political and partizan friend of yours, 
was a candidate in Parkersburg township for the office of 
justice, and running on the same ticket with yourself; 
that one Ellis Mather was an opponent ofsaid Neale for 
said office, and was running on the same ticket with my- 
self ; that the inspectors certified that said Neale received 
for said office of justice 629 votes, and that Mather re- 
ceived 643 votes, or a majority of 14. 

That afterwards, to wit: after the package of ballots 
had been broken open, as above stated, said Neale gave 
notice that he would contest the election of said Mather; 
whereupon, such action was had that a re-count of their 
vote was ordered which being done, resulted as follows. 
George W. Neale received 634 votes, and Ellis Mather 
received 621 votes, thus differing from the inspectors 
certificate, and giving Neale a majority of 13 votes. 

That afterwards, to-wit: on the 4th of September 1872, 
the board of supervisors, not satisfied with said. action 
proceeded to ascertain and declare the true result: accord- 
ingly such action was had that a re-count of the vote be- 
tween said Neale and Mather by the board resulted as 
follows; that Neale received 635 votes, and Mather 63 
votes, or 5 less than Neale, thus differing from all former 
counts, and showing that the ballots aforesaid had been 
tampered with. I therefore charge, and shall claim that 
the breaking of the package of the Parkersburg ballots 
as aforesaid, at your instance, amounted to or resulted in 
a tampering with said ballots to my prejudice, by reason 
whereof such confusion has been occasioned with said 
ballots that I am forever precluded from ascertaining the 
very truth as to the result of the vote for judgein Wood 
county; all of which more fully appears by the record 
of the board of supervisors of Wood county, touching 
the matter of the re-count of the votes herein referred to. 
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A copy of which record will be furnished to be used as 
evidence in the trial of this contest. 

I shall, therefore, claim that youraction in the premis- 
es invalidates the vote of Wood county, which you were 
supposed to have received, to-wit: 1877, and that the same 
shall be deducted from your poll; or if the legal effect 
of such action is not to invalidate your whole vote in said 
county, I shall demand to have the vote which you are 
certified to have received in Parkersburg aforesaid, for 
the office of judge, to-wit: 665 deducted from your poll. 

SPECIFICATION 13, 

That at a voting place in Walker township, to-wit: at 
Voleano in Wood county aforesaid, the officers then aia 
there conducting said election wholly failed and omitted 
to have entered by the clerks then and there acting the 
contents of the ballots as they were read on tally papers, 


Bee eo co oe 
under the supervision of the supervisor and Inspectors, 


by suitable marks made opposite to, or under the name 


of each person voted for, so as to show the number of 


’ 
} 
A 


votes received by every person for any office to be filled, 
and especially for the otfice of judge for the Sth cire ait 
aforesaid, as required by the 59 section of chapter 3. of 
the Code of West Virginia. 

Therefore I shall claim that the “returns of the votes” 
then and there taken at said voting place, so far as they 
relate to the office of judge aforesaid, “shall be set aside” 
for the causes herein stated and for other illegalities. 

SPECIFICATION 14, 

That at Spring Creek, a voting place in Wirt county, 
aforesaid, the polls were closed on the day of said elec- 
tion at four o’clock p. m., and not kept open until sun 
down of that day, in consequence whereof numbers of 
voters were prevented from voting at that place, to my 
prejudice in the premises ; and other irregularities then 
and there occurred, to-wit: that during the time the vote 


was being then and there taken, the ballot box was on 
~ 
(8 
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three different times opened, and the vote counted; all 
of which was to my prejudice in the premises. 

Wherefore I shall ‘claim to have the returns of the 
votes then and there taken set aside. 

All of which acts and doings, irregularities and ille- 
galitiescomplained of in the foregoing grounds of contest 
and specifications were to my injury and prejudice in the 
premises. Wherefore I claim to have the same legally 
enquired into and corrected, verily believing that when 
the same is done I will be shown to have been legally 
elected to the office of judge of the 5th judicial circuit 
at the election aforesaid;-and I shall therefore claim my 
right to be commissioned as such. 

Respectfully &e. 
GEORGE LoomIs. 
SraTE OF WEsT VIRGINIA. 

Woop County, to-wit: 

I, George Loomis, hereby declare that the matters set 
forth in the forgoing grounds of contest and specifica- 
tions so far as they are stated on my own knowledge are 
true, and so far as stated on the information of others I 
believe them to be true. 

GEORGE LoomIs. 

Subscribed and sworn to before me, a Notary Public 
for said county, this 5th day of October 1872. 

J.S. Nieuw, 
Notary Publie. 

Served a copy of the within notice, grounds of con- 
test and specifications on James M. Jackson, by deliver- 
ing the same to him in person on the 5th day of Octo- 
ber 1872. 

W. J. Hint. 
Sheriff Wood Co. 


The Respondent served his answer and counter notice 
upon the Contestant within the time provided by law; 
which are in the words and figures following : 
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To GEoRGE Loomis, Esq. 

You are hereby notified that I shall rely upon the 
facts and proofs hereinafter set out to shew that I was 
legally elected to the office of judge of the 5th judicial 
circuit, composed of the counties of Tyler, Pleasants, 
Ritchie, Wood, Wirt aud Calhoun in the State of West 
Virginia, at the election held on the fourth Thursday in 
August 1872. 

First. “I was a candidate forthe said office of judge 
in said circuit at the election aforesaid, and was voted 
for assuch, and I received a higher number of votes 
cast at said election for said office than you did;” and 
that the several boards of supervisors of said several 
counties composing said circuit, having met on the 28th 
day of August 1872, as required by law “To carefully 
and impartially ascertain the result of said election in 
their said several counties,” and to make the proper cer- 
tificates of such result, did carefully and impartially as- 
certain the result of the election for judge of said cir- 
cuit as aforesaid, and did make the certificate of such re- 
sult as required by law, and did transmit to the gover- 
nor of the State of West Virginia a certificate in due 
form of law of such result in each and every county 
composing said circuit, trom which said certificates so 
made as aforesaid, it does appear, that I, the said James 
M. Jackson, did receive the highest number of votes 
cast at said election for the office of judge of said cir- 
cuit, and that the same was duly allowed, declared and 
certified to me, by the said several boards of supervis- 
ors according to the true vote that I did receive, for the 
office aforesaid, and for which I shall claim to be com- 
missioned accordingly ; and you did not receive a higher 
number of votes cast at said election for said office of 
judge than I did, and therefore you are not entitled to 
have the same allowed, declared and certified to you, by 
the several boards of supervisors of the counties afore- 
said. Which said several original certificates of the 
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said boards of supervisors of the several counties com- 
posing said circuit, are on file in the office of the governor 
of the State of West Virginia; which said several cer- 
tificates are hereby referred to and relied on as evidence 
of such facts. 

Second. That the governor of the State of West Virginia 
aforesaid did, according to the statute in such case made 
and provided, ascertain and make proclamation that I, 
the said James M. Jackson, was at the election aforesaid 
duly elected judge of the said judicial circuit composed 
of the counties aforesaid; which said proclamation now 
on file in the proper office is hereby referred to, and re- 
lied on as evidence of such fact. 

Third. That as to the said ground of contest mention- 
ed in your notice, alleged to be the second, and in which 
you aver that there “Was maleonduct at the respective 
voting places in said several counties on the part of the 
officers conducting the said election, and such interfer- 
ence by others suffered at the polls as to preclude a_ fair 
expression of the will of the legal voters then and there 
voting and offering to vote.” I, the said James M. 
Jackson, deny in whole and in part, that there was any 
such malconduct or interference, as you have averred in 
your said second ground of contest, as to preclude a fair 
expression of the legal voters then and there voting and 
offering to vote, or which rendered it impossible to de- 
termine at such voting places who was the choice of 
said voters for said office of judge. And I, the said James 
M. Jackson, further aver that the said election officers 
fairly and properly declared the said election in my fa- 
vor, and not wrongfully nor to your injury and prejudice 
in the premises as you have alleged. 

That as to the said third ground of contest mentioned 
in your notice, I, the said James M. Jackson, deny that 
the facts, statements and circumstances set up therein 
are true—that itis not true,as Iam informed and believe, 
that at the voting place in Parkersburg, to-wit; at the court 
house, that one of the inspectorsin taking the ballots from 
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the ballot box, after the polls were closed, in any instance 
found two or more ballots folded or rolled together on 
which the names were the same, and on which your 
name was on each of said ballots respectively as the per- 
son voted for as judge of the said cireuit,and that the 
same were destroyed in the manner you have alleged, in 
your third ground of contest. And I, the said James M,. 
Jackson, do expressly aver that if any such ballots 
were destroyed, and not counted as you allege, that they 
were not so destroyed and not counted by my express di- 
rection, nor was I cognizant of, sanctioning or directing 
the same to be done. And I aver that even if the mat- 
ters and things by you in said third ground of contest 
alleged are true, they would not of themselves change 
the result of the election of said office of judge. 

That as to the matters contained in specification 1, 
mentioned in your notice, I, the said James M. Jackson, 
as to the charge in relation to the vote of Grant town- 
ship in the county of Pleasants, do say that I am not 
advised as to the truth of the facts alleged in relation to 
the said vote in said township of Grant; but call for full 
and strict proof of the same; and as to the residue of 
said specification, the same is too vague and _ indefinite 
for me to reply thereto, except that the same is not true 
so far as I am informed and believe. 

And as to specification 2, the matters and things 
therein contained are not true, as I aminformed and be- 
lieve. And I aver that the said election at said vot- 
ing place in McKim township in Pleasants county was 
fairly and impartially conducted, and that the return of 
the votes taken at said voting place, so far as they relate 
to the office of judge aforesaid, should be counted. 

And as to specification 3, mentioned in your notice, 
that so far as the matters contained therein, in reference 
to the vote cast at Sherman township, Calhoun county, 
that while the tally sheets shew that I received eighty- 
eight votes, yet the officers conducting said election at 
the voting place in said township of Sherman in said 


637 


1873. 
January 
Tern. 
Loomis 


v. 
Jackson. 














638 


1873. 
January 
‘erm. 
Loomis 


Vv. 
Jackson. 








SUPREME COURT OF APPEALS 


county of Calhoun, did certify that said election was 
fairly and impartially held according to law, and that 
the result thereof was as follows: For the office of 
judge aforesaid, that I, the said James M. Jackson, re- 
ceived ninety-eight(98) votes, and that you, the said George 
Loomis, received nine (9) votes forthe said office of judge; 
which said certificate of the returns of said election, 
held at the voting place in Sherman township, in said 
county of Calhoun is relied on. 

And as to the return of the votes cast at the voting 
place in Washington township in said county of Cal- 
houn, the matters and things therein alleged are not true 
and you are referred to specifications No. 29 and 30 of 
this, my return notice, for a more specific statement of 
matters of fact in relation to said vote cast in said Wash- 
ington township. 

And as to specification 4, the matters and_ things 
therein contained are not true,as I am informed and be- 
lieve. And Laver that even if they were true as there- 
inalleged, it would not invalidate the returns of the elec- 
tion held at that voting place. 

And that as to specification 5, mentioned in your 
said notice, the matters and things therein contained are 
not true,as I am informed and believe. And 1 aver that 
even if they were true, they would not render illegal 
and invalid the return of the election held at Petroleum, 
Ritchie county, W. Va. 

And that as to specification 6, mentioned in your 
said notice, I am not informed of the matters and things 
therein contained; and demand strict and legal proof 
thereof. 

And that as to specfication 7, mentioned in your said 
notice, I am not informed as to the truth of the same, 
and demand strict and legal proof thereof. 

And as to specification 8, the matters and things 
therein contained are not true asalleged. And I aver, that 
I, the said James M. Jackson, did not take hold of, handle, 
displace and examine a great number of said ballots, be- 
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fore the same had been counted by the proper officers, 
And I aver that I did no acts that were improper, unwar- 
rantable or illegal on my part, which would lead to well 
grounded suspicions of unfairness, or which in this case 
did operate to your prejudice. And I aver that my con- 
duct at the said election in no particular did illegally or 
fraudulently operate to your prejudice ; and, therefore, 
that the entire poll cast for me at said election should not 
be set aside and not counted. 

And as to specification No. 9, mentioned in your 
said notice, the matters and things therein contained are 
not true in manner and form as therein alleged; and that 
even if the same were true, it would not invalidate my 
poll received at said election at said Parkersburg vot- 
ing place. 

And as to specification No.10, mentionedin your said 
notice, the matters and things therein contained are not 
true in manner and form as therein alleged ; and that 
even if the same were true, it would not invalidate my 
poll received at said election at said Parkersburg voting 
place. And I aver that the manner in which said ballots 
were counted, was not done by my express direction as 
you allege. 

And as to specification No. 11, mentioned in your said 
notice, the matters and things therein set out are not 
true as therein alleged. And I refer you to my answer to 
your second ground of contest as a further statement 
upon my part to so much of said specification as refers to 
the destruction of ballots found folded and rolled to- 
gether. And as to the residue of said specification, I aver 
that I was not present at the time the ballots were counted 
out and concluded and it was ascertained that there 
was an excess of three ballots over and in excess of the 
names entered on the poll books; nor did I give any di- 
rections in regard to their destruction; which facts you 
knew, or could have known upon proper inquiry at the 
time you prepared said specification charging that said 
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ballots were destroyed by my express direction. And, 
therefore, the vote certified to me as having been cast in 
my favor at Parkersburg aforesaid, for the said office of 
judge, to wit: 665 should not be deducted from my poll 
as claimed in said specification. 

And as to specification No. 12, mentioned in your said 
notice, the matters and things therein contained are not 
true in manner and form as therein alleged, and you well 
knew the same to be not true as therein stated. I aver 
that I did not break open the sealed package of envel- 
opes, or cause them to be broken open as therein referred 
to; that Idid not handle, meddle with and misplace 
the same or any of them; and you well knew that all 
that was done at the time referred to, was by virtue of 
the authority of the board of supervisors. All of which 
will appear by a certified copy of their proceedings in re- 
gard to a recount of the ballots cast at Parkersburg for 
the office of judge, hereby referred to, and shall be used 
as evidence on the trial of this contest. And I aver that 
nothing was done by me in the premises which should 
“Invalidate the vote which I received in Wood county, 
to wit: 1877,and thatthe same should be deducted from 
my poll, or if that cannot be done, that the vote I am 
certified to have received in Parkersburg aforesaid, for 
the office of judge, to wit: 665 should be deducted from 
my poll;” but on the contrary, I did nothing but what I 
was warranted in doing by the law in such a ease, and 
am, therefore, entitled to have all said votes counted in 
my favor. 

That in regard to specification No. 13, the matters 
and things are not true as therein are alleged, as I am 
informed and believe; but that the officers conducting 
said election at Volcano in Walker township, did not 
wholly fail and omit to have entered by the clerks, then 
and there acting, the contents of the ballots as they were 
then and there read on tally papers, under the super- 
vision of the supervisor, by suitable marks made oppo- 
site to, or under the name of each person voted for, so as 
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to shew the number of votes received by every person for 
any office to be filled, and especially for the office of 
judge of the 5th circuit aforesaid, as required by the 
fifty-ninth section of chapter three of the Code of West 
Virginia; but on the contrary such tally sheets were 
kept as required, and therefore the returns of the votes, 
then and there taken, at such voting place should not 


be set aside for the causes therein stated, and for other - 


irregularities ; but I shall rely upon said return of said 
votes in my favor. 


And as to specification No. 14, as to the matters and’ 
things therein specified, I am informed and believe they - 


are not true; and even if they were true, I claim that it 
would not invalidate the said election at said voting 
place, at Spring Creek aforesaid, and the votes then and 
there taken set aside. I shall therefore rely upon the 
return of the votes cast for me at the said election for 
the office ot judge aforesaid, at the voting place in Spring 
Creek, in Wirt county aforesaid. 

And I further give you notice, and specify the follow- 
ing matters and things which will be relied on by me, 
as shewing that you are not elected to said office of judge 
of said 5th judicial circuit; and that you did not receive 
a majority of the votes cast at said election for said office; 
and that you did not receive a higher number of votes 
than I did; and also giving you a list of votes cast for 
you at said election for said office, which votes I will 
contest, and of my objections to each. 

First. I charge that at the election places in Ritchie 
county herein named, to wit: at Cairo in Grant town- 
ship, at Irelands in Union township and Smithville in 
Murphy township, the names entered on the poll books 
were not, as soon as possible after the polls were closed, 
counted by the inspectors and clerks in the presence of 
the supervisor, and the number thereof set down in 
words at length, at the foot of the lists, and then signed 
by the inspectors and clerks as required by law; in order 
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to prevent fraudulent additions to the votes legally cast 
at said elections; as will appear by an inspection of the 
poll books for said several voting places, now on file in 
the office of the clerk of the board of supervisors of said 
county of Ritchie. Wherefore, I shall claim to have the 
whole poll cast at said several voting places set aside 
and excluded from the count of the vote for the office of 
judge as aforesaid; which being done will give me 578 
votes, and you 497 votes, and giving me a majority of 81 
votes in said county of Ritchie, instead of a majority of 
72 votes in your favor as certified by the board of su- 
pervisors of said county of Ritchie. And I shall therefore 
claim to have said certificate corrected accordingly. 
Second. I charge that the said election for said Cairo 
voting place in Grant township in said county of Ritchie, 
was not held at the place specified by law for holding elec- 
tions; but was held at the house of one Ormsby, in the 
town of Cairo, a place at which the elections for said 
voting place had not theretofore been held, and with- 
out ever having been altered or changed to said house 
by authority of law; the house of said Ormsby not havy- 
ing been prescribed by law as the place for holding said 
election. Wherefore, I claim that the votes cast at Cairo 
in Grant township in said county, shall be set aside and 
excluded from the count of the vote for the office of judge 
in said county of Ritchie; which being done, will give 


you a majority of 54 votes in said county over me, in- 


stead of 72 votes as returned; and thereby increasing my 
majority in said circuit to 38 votes. 

Third. I charge that the said election for said Irelands 
voting place in Union township in said county of Ritchie, 
was not held at the place specified by law for holding elec- 
tions for said voting place, to wit,at “Irelands,” to wit, 
the house of Thomas Ireland, in said township and 
county; but was held at an out house or shed some dis- 
tance from said “Trelands.” Wherefore, I claim that the 
votes cast at said voting place, purporting to be at “Ire- 
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lands” in Union township, shall be set aside and excluded 
from the count of the vote for the office of judge in said 
county of Ritchie; which being done will give me 27 
majority in said county over you, and a majority in said 
circuit of 119 votes. 

Fourth. I charge that the officers conducting the elec- 
tion at the court house in the township of Union in said 
county of Ritchie, did not, as soon as possible after the 
polls were closed on said election day, proceed to count 
the names entered on the poll books; nor did they then 
proceed to perform any of the duties required of them 
by the 59th section of chapter 3 of the Code of West 
Virginia; but on the contrary, they deposited the ballot 
box containing the ballots, without locking or sealing 
the said box, in the office of the clerk of the cireuit 
court of said county of Ritchie; the said clerk being a 
candidate on the same ticket, to wit, the Republican or 
Opposition ticket, with you, the said George Loomis; the 
said ballot box containing said ballots, not remaining in 
the immediate custody of the supervisor and inspectors, 
or any one of them, after the polls were closed; but said 
ballot box containing said ballots, was allowed to remain 
out of their custody, and in the clerks office aforesaid, 
from sun down on the day of election until after break- 
fast the next day, a period of about twelve hours, with- 
out warrant of law and without any necessity whatever; but 
with negligence and misconduct amounting to fraud. 
And I charge, upon my information and belief, that the 
said ballot box at said voting place in said township, so 
containing the ballots cast thereat as aforesaid, during 
said space of time, to wit, twelve hours, did not remain 
in the immediate custody of the supervisor and inspec- 
tors of said election so held in said township, or in the 
immediate custody of any one of them with the consent 
of the others. And I further charge, that said ballot box 
of said voting place in said township, being so left as 
aforesaid, during the time aforesaid, was not carefully 
sealed so that it could not be opened, or any ballot taken 
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therefrom, or entered therein, without breaking the seal; 
and that said supervisors and inspectors did not, nor did any 
or either of them, write their names or name across the 
places where it should be sealed when it was so placed 
as aforesaid, as they were required by law so to do. 
Wherefore, I shall claim to have the votes cast at said 


election at the court house of said Ritchie county, set 


aside and excluded from the count of the vote for the 
office of judge in said county of Ritchie; which being 
done will give me 54 majority over you in said county, 
and in said circuit a majority of 146 votes. 

Fifth. I charge that the officers conducting the elec- 
tion at “Irelands” in the township of Union in said 
county of Ritchie, did nof, as soon as possible after the 
polls were closed on said election day, proceed to count 
the names entered on the poll books ; nor did they pro- 
ceed to perform any of the duties required of them, by 
the 59th section of chapter 3 of the Code of West Vir- 
ginia. And I further charge that at noon or dinner 
time, on the day of the election, the said officers of said 
election of said voting place at Irelands, did place the 
ballot box containing the ballots, without locking or 
sealing the said box, on the banister of the porch, or 
some other support of the out house, shed or building, 
where said election was held, and did suffer the said box 
containing said ballots, to remain for the space of one 
hour or more without being sealed, locked or written 
upon as required by law ; and without being kept where 
it might be seen by the voters voting at said voting place; 
and without the said box remaining in the immediate 
custody of the supervisor and inspectors or any one of 
them, with the consent of the others, without warrant of 
law, without any necessity whatsoever; but with negli- 
gence and misconduct amounting to fraud. Wherefore, 
T shall claim to have the votes cast at said voting place 
at “Irelands,” set aside and excluded from the count of the 
vote for the office of judge in said county of Ritchie, 
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which being done will give me 27 majority in said coun- 
ty, and a majority in said circuit of 119 votes. 

Sixth. I charge that the officers conducting the elec- 
tion in Smithville in Murphy township in said county of 
Ritchie, to-wit, the inspectors, or the supervisor and one 
inspector, did not, as soonas there sults were ascertained, 
of the election held at said voting place, sign two certi- 
ficates thereof, to the effect prescribed in the 61st section 
of chapter 3 of the Code of West Virginia; nordid they 
sign two certificates corresponding in all respects with 
each other, and containing complete returns of the polls 
taken at said place of voting for every office to be filled; 
and more especially for the office of judge of the 5th 
judicial circuit; but the said inspectors, or the supervisor 
and one of the inspectors, wholly failed and neglected so to 
do, and that therefore there are no‘legal and proper returns 
of the result of the election held at said voting place. 
Wherefore, I shall claim to have the votes cast at said elec- 
tion at Smithville in Murphy township in said county of 
Ritchie, set aside and excluded from the count of the 
vote for the office of judge in said county of Ritchie; 
which being done, will give you a majority of 36 votes 
in said county over me instead of 72 votes as returned, 
and thereby increasing my majority in said circuit to 56 
votes. 

Seventh. I charge that the following persons voted for 
you in said county of Ritchie, and that the same were 
received and counted for you at the several voting places 
set opposite their names, and that said votes were illegal 
and ought not to be received and counted for the reasons 
stated herein : 

At Irelands voting place, Martin M. Mitchell voted 
for you. He was a minor under the age of twenty-one 
years, and therefore not entitled to vote. 

At the court house voting place in said county, John 
W. McDaniels voted for you he being at the time a 
non-resident of Union township in which said voting 
place is, and therefore not entitled to vote therein. 
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And also that at said court house voting place in said 
township, Zachariah Pierpoint and Joseph Wey voted 
for you; they at the time being minors under the age of 
twenty-one years, and, therefore, not entitled to vote. I 
shall, therefore, claim to have your majority in said coun- 
ty diminished by four votes, and my majority in the 
circuit increased four votes, making my majority in said 
circuit 24 votes. 

Eighth. I charge that at the voting place in Tucker 
township in Wirt county, the officers who opened the 
polls, and proceeded to receive the votes cast at said vo- 
ting place, were not permitted to continue to act as such; 
but that one John Fisher who was sworn as an_ inspec- 
tor, did act as such for a good space of time, and did re- 
ceive the votes of those who offered to vote at said vo- 
ting place; and after acting as such he was displaced, and 
one George Stephens substituted in his stead, and con- 
tinued to actassuch until the polls were closed, and 
that said Fisher did not certify the result of said elec- 
tion. That at said voting place, the polls were closed 
on the day of said election at about 4 o’clock P. M., and 
not kept open until sundown of that day; that the bal- 
lot-box was opened at sundry times during that day, and 
the vote counted and that the whole vote was counted 
before sundown of said day, and the polls closed before 
that time; and other irregularities then and there occur- 
red to my prejudice, in this, that numbers of voters were 
prevented from voting at that place, who would have 
voted for me had not such irregularities occurred; all of 
which was to my prejudice in the premises, in this, that 
you, the said George Loomis, received a majority of the 
votes cast at said voting place. Wherefore, I shall claim 
to have the said poll set aside and excluded from the 
count of the votes for the said office of judge in said 
county of Wirt; which being done will give me a ma- 
jority in said county of 141 votes, and -a majority in 
said circuit of 33 votes. 
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Ninth. I charge that the following persons voted for 
you in said county of Wirt, and that the same were re- 


-eeived and counted for you at the several voting places 


set opposite their names, and that said votes were illegal, 
and ought not to be received and counted for the reasons 
stated herein: 

At the court house in Elizabeth township in said coun- 
ty of Wirt, Frank MeCovy, Ellis Williams, Jesse Ver- 


non, Thomas Hickman, jr. and Samuel Redding voted 


for you; each one of said votes is illegal in this, that the 
persons casting the same were minors, under the age of 
twenty-one years, and therefore not entitled to vote. 

That at the same voting place, to-wit: at the court 
house aforesaid, Thomas Laylong voted for you; said 
vote is illegal in this, that the said Laylong was a 
foreigner, born out of the United States of America, and 
had not been naturalized according to law, and there- 
fore was not a citizen of the United States, or of the 
State of West Virginia, and therefore not entitled to 
vote therein. 

That at the voting place in Burning Springs town- 
ship in said county of Wirt, D. S. Fulkerth voted for 
you; said vote is illegal, in this, that said Fulkerth was 
not a resident of Wirt county or Burning Springs town- 
ship; but was a resident of Wood county in the State of 
West Virginia, and therefore said Falkerth was not en- 
titled to vote at said voting place in Burning Springs 
township in said county of Wirt. 

That at the voting place at Newark in Newark town- 
ship in Wirt county aforesaid, G. V.L.Grant, voted for 
you; said vote is illegal, in this, that said Grant was a non- 
resident of Wirt county and Newark township ; but was 
a resident of Wood county aforesaid, and therefore said 
Grant was not entitled to vote at said voting place in 
Newark township in said Wirt county. 

That at the voting place in Spring Creek township in 
said county of Wirt, Benjamin G. Hopkins and Abram 
E. Clark voted for you; said votes are illegal, in this, 
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that said Hopkins is a minor, under the age of twenty- 
one years, and therefore not entitled to vote; and the 
said Clark was and is a non-resident of said Spring 
Creek township, and therefore not entitled to vote 
therein. 

I shall, therefore, claim to have your vote in said 
county of Wirt diminished by a number corresponding 
to the number of illegal votes, which were cast for you 
as herein stated, which being done, makes my majority 
in said county to be 137 votes, instead of 128 votes as 
certified, and making my majority in said circuit of 29 
votes. 

Tenth. I charge that in the following townships in 
the county of Wood, and at the several voting places 
therein, to-wit: Rockport in Steele township, Ogdens in 
Union township, Walker’s Station in Walker township, 
and E. S. Butchers in Slate township, the names enter- 
ed on the poll books respectively, in said several town- 
ships, were not counted by the inspector and clerksin the 
presence of the supervisor and the number thereof set down 
in words at length at the fuot of the lists, and then signed 
by the inspectors and clerks respectively, as required by 
law, in order to prevent fraudulent additions to the votes 
legally cast at the voting places in said several town- 
ships, as will appear by reference to the poll books and 
returns of said election held in said townships as afore- 
said, on file in the office of the clerk of the board of su- 
pervisors of Wood county aforesaid. And I further 
charge that there are no legal and proper returns of the 
number of persons who voted at said election in the said 
several townships of Steele, Union, Slate and Walker 


Station in Walker township in said Wood county; and 


that the said returns cannot be counted against me, in 
this your contest for the office of judge of the said cir- 
cuit; and the same not being counted, but excluded, I 
shall claim that then the whole vote given. you at said 
voting places, over and above my vote at the same, be- 
ing your majority therein, shall be added to my majority 
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in Wood county, thereby making my majority in said 
county 257 votes, and my majority in the circuit 221 
votes. 

Eleventh. I charge that after the polls at E.S. Butch- 
ers in Slate Township had been opened, and a large num- 
ber of votes received, that the officers conducting the 
election at said voting place, did proceed to open the bal- 
lot box before sundown of that day and did take all of 
said ballots out of said box, and they were not taken out 
one at a time as required by law, but were placed in piles 
upon a table, and in a loose manner over the table; and 
this was done previous to “one” of the inspectors read- 
ing from said ballots the designation of the offices to be 
filled, and the names of the persons to be voted for, for 
each office, “inthe presence of all the other officers,” as 
reqnired by law, thereby increasing the opportunities 
- for said ballots to be tampered with. 

And I further charge that the said officers conducting 
said election at said voting place, did receive votes while 
they were counting the ballots aforesaid to my prejudice. 

And I further charge that while the said ballots were 
so scattered upon said table, uncounted and unprotected, 
the said officers of election, or all but one of them, did 
go off, and absent themselves from the room wherein they 
were contained; the said ballots not being in the ballot- 
box, and carefully sealed, so that it could not be opened, or 
any ballot taken therefrom or entered therein without 
breaking the seal; which seal should have the names of said 
officers written across the place, where it wassealed; all of 
which was done without warrant of law, without any 
necessity whatever, but with negilence and misconduct 
amounting to fraud, whereby said ballots could be tam- 
pered with to my prejudice. 

Wherefore, I shall claim to have the votes cast at said 
election at E.S. Butchers in said Slate township, set 
aside and excluded from the count of the vote for the of- 
fice of judge of said circuit in said county of Wood; 
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which being done will give me 115 majority in said 
county, and a majority in said circuit of 79 votes. 
Twelfth. I charge that, after the polls at Rockport in 
Steele township in said county of Wood, were closed, and 
the ballot box opened, the officers conducting said elec- 
tion, to-wit, one of the inspectors, did not take from 
said ballot box, “One ballot at a time, inthe presence of 
all the other officers, and read therefrom the names of the 
offices to be filled, and the names of the persons voted 
for, for each office, and hand the ballot to the other in- 
spector, who should be satisfied that it was read correctly;” 
but on the contrary, took all of said ballots out of said 
box and put them ona table and counted them over 
and placed them in piles over the table, and so carelessly 
and loosely conducted the counting of said ballots, as to 
render uncertain the result of said poll at said voting 
place, and aftord means for tampering with said ballots 


-to my prejudice. 


And I further charge that the officers conducting the 
election at said voting place, opened the ballot-box at 
about 4 o’clock, Pp. M.,of the day of the election, 
and proceeded to count the same, and after counting 
a portion thereof, ceased and took other votes then and 
there offered, and then proceeded to count the ballots 
again, and after counting for some time, adjourned for 
the space of one hour, leaving the said ballot box un- 
sealed and not endorsed as required by law; and then 
proceeded to count and tally again, and after awhile 
adjourned until next morning, leaving the said ballot box 
still unsealed and not endorsed as required by law; and 
said ballot box so remained until about 8 o’clock, A. M. of 
the next day, thereby affording ample opportunity for 
the perpetration of fraud upon the same. 

I shall, therefore, claim to have the votes cast at said 
election at Rockport in Steele township, set aside and ex- 
cluded from the count of the vote for the office of judge 
of said circuit in said county of Wood; which being 
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‘done will give me 112 majority in said Comey; and in 
-said circuit a majority of 76 votes. 


Thirteenth. I charge that at the voting place in Un- 
ion township in Wood county, to-wit : Ogdens, the polls 
were not closed on the day of said election at sundown, 
as required by law; and that votes were received and al- 
lowed after dark upon said day to the number of nine 
or thereabouts, which said votes were counted and al- 
lowed to you, wherefore I shall claim to have the votes 
then and there taken, set aside. And I further charge, 
that the officers conducting the election at said voting 
place in said Union township in said county, to-wit : the 
inspectors, or the supervisor and one inspector, did not, 
as the results were ascertained of the election held at 
said voting place, sign two certificates to the effect pre- 
scribed in the 61st section of chapter 3, of the Code of 
West Virginia; nor did they sign two certificates corre- 
sponding in all respects with each other, and containing 
complete returns of the polls taken at said place of vot- 
ing for every office to be filled, and more especially for 
the office of judge of the fifth judicial cireuit; but the 
said inspectors, or the supervisor and one of the inspec- 
tors, wholly failed and neglected so to do; and, therefore, 
I charge there is no legal and proper return of the votes cast 
for the office of judge at said voting place in Union town- 
ship. Wherefore, I shall claim to have the said poll set 
aside and excluded from the count of the vote for the 
office of judge in said county of Wood; which being 
done will give me 103 majority in said county of Wood, 
and a majority in said circuit of 67 votes. 

Fourteenth. That the following persons voted for you 
in said county of Wood; and that the same were re- 
ceived and counted for you at the several voting places 
set opposite their names; and that said votes were illegal 
and ought not to be received and counted for the reasons 
stated herein : 

At Walkers Station in Walker township insaid county, 


Joseph Enox, William Cade, Benjamin Schoolcraft, 
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Hunter Riley and J. A. Anderson voted for you for the 

office of judge of said circuit at said election. I charge 

that said votes were illegal, and should not be counted 

and allowed to you, because the persons casting said votes 

were non-residents of said township in said county, and 
‘were not therefore entitled to vote therein. 

At the court house in Parkersburg township, Austin 
Gibbs, Citizen Thomas, Richard Dodds or Dodd, A. 
Diggs or Austin Diggs and George Washington voted for 
you for the office of judge of said circuit at said election, 
I charge that said votes were illegal, and should not be 
counted, because they were all non-residents of the State 
of West Virginia; and in addition, said Citizen Thomas 
and George Washington were minors under the age of 
twenty-one years, and that therefore all of said votes 
were illegal, and said person were not entitled to vote at 
said election. 

At the voting place in Tygart township in said county 
of Wood, A. McConahay voted for you for the office of 
judge of said circuit at said election. I charge that said 
vote was illegal, and should not be counted and allowed 
to you, because the said A. MeConahay was a non-resi- 
dent of the State of West Virginia, and a non-resident 
of said township and county, and therefore was not en- 
titled to vote therein at said election. 

I shail, therefore, claim to have my majority in said 
county increased, by the number of illegal votes received 
by you, as here set out, in said county of Wood; which 
being done gives me majority in the county of 
Wood, and majority in said circuit. 

Fifteenth. I charge that at the voting places in the 
following townships in the county of Pleasants, to-wit: 
in Grant township, Lafayette township and Union town- 
ship, the names entered on the poll books in said several 
townships were not counted by the inspectors and clerks 
in the presence of the supervisors, and the whole number 
thereof, at the foot of each of said lists, set down in 
words, and signed by the respective persons acting as 
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inspectors and clerks, at the said several voting places 
in said townships, as required by law, inorder to pre- 
vent fraudulent additions to the votes legally cast at 
said election; as will appear by reference to the poll 
books and returns of said elections held in said town- 
ship as aforesaid, on file in the office of the clerk of the 
board of supervisors of Pleasants county aforesaid. And I 
furthur charge that there are no legal and proper re- 
turns of the number of persons who voted at said elec- 
tion in the said several townships of Grant, Lafayette 
and Union in said Pleasants county; and that the said re- 
turns, cannot be counted against me in this your contest 
for the office of judge of the said circuit; and the same 
not being counted, but excluded, that thereby my ma- 
jority in said county of Pleasants is increased to 121 
votes, and thus increases my majority over you for judge 
of said circuit to 89 votes. 

Sixteenth. I charge that at the voting place in Grant 
township in the county of Pleasants, the officers who 
conducted said election for said township, were not 
legally and properly sworn to perform their duties, be- 
fore entering upon the discharge thereof, and before 
making any return of saidelection. And I furthurcharge, 
that if said officers were sworn, that there is no legal 
and proper certificate of any such oath being adminis- 
tered to them as required by law. And I further charge 
that the contents of the ballots, as they were read, were 
not entered by the clerks, under the supervison of the 
supervisor and inspectors, on tally ‘papers for the pur- 
pose, by suitable marks made opposite}to or under the 
name of such persons voted for, so as to show the num- 
ber of votes received by every person for any office to 
be filled. 

And I further charge that there are no legal and pro- 
per returns of the election held at said voting place in 
said township or of the number of persons who voted 
at said election; or of the number of votes, received by 
every person for every office to be filled at said election; 
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and especially for the office of judge of said Sth judicial 
circuit; and that the said returns cannot be counted 
against me, in this your contest for the office of judge 
of said circuit; and the same not being counted, but ex- 
cluded, I shall claim that thereby my majority in said 
county was increased to 58, and my majority in the cir- 
cuit to 26 votes. 

Seventeenth. I further charge, upon information and 
belief, that the election held in and for said Lafayette 
township in said county of Pleasants, for the office of 
judge of said circuit, on the 22nd day of August 1872, 
was not lawfully held, and properly conducted in this: 
That said election was held ata place called Hebron in said 
township of Lafayette in said county; and being so held 
there, I aver it was so held at said place without au- 
thority of law, the said Hebron never having been des- 
ignated by the supervisors of the county of Pleasants, 
as a place of voting for said township of Lafayette, but 
on the contrary the school house in said township, known 
as the Hebron school house, about one mile from where 
said election was actually held, and in said township 
was the legal and proper place designated by law for 
holding elections in said township. Or if it should ap- 
pear, that said Hebron school house in said township is 
not the legal and proper place, designated by law, for 
holding elections in said township, then I charge that 
there is no place designated by law, or by the supervi- 
sors of said county of Pleasants, in said township for 
holding elections; and that the election so pretended to 
be held at said Hebron in said township in said county 
of Pleasants, for the office of judge as aforesaid, is null 
and void. I shall, therefore, claim that the whole vote cast 
at said pretended election held in said township of La- 
fayette in said county, be excluded and disregarded in 
the contest you have originated against me, for the office 
of judge as aforesaid; and that being excluded my ma- 
jority in said county of Pleasant will be 80, and in said 
circuit will be 48 votes. 
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Eighteenth. I charge that at the voting place in Union 
township in said county of Pleasants, the officers who 
conducted the said election for said township, were not 
legally and properly sworn to perform their duties, be- 
fore entering upon the discharge thereof, and before 

‘making any return of said election, as required by law; 
or if the said officers were sworn, that there is no legal and 
proper certificate of the same. Wherefore, I shall claim to 
have said poll set aside and excluded from the count of 
the votes for judge of said circuit in said county of Pleas- 
ants; which being done, my majority in said county will 
be 80, and in said circuit will be 48 votes. 

Nineteenth. I furfher charge, upon information and 
belief, that the election held in and for said Grant town- 
ship in said county of Pleasants, for the office of judge 
of said circuit, on the 22d day of August 1872, was not 
lawfully held and properly conducted, in this: That said 
election was held at a place and house called a school 
house, on Calf creek in said township and county. And 
being so held there, Laver that it was so held at said 
place and school house without authority of law, the said 
school house never having been designated by the super- 
visors of said county of Pleasants asa place of voting 
for said township of Grant, but on the contrary, the 
house at the mouth of Cow creek, formerly known as 
the Willow Island Post Office in said township and coun- 
ty, about three miles from said school house on Calf 
creek, was the legal and proper place for holding elec- 
tions in said township. Or if it should appear that the 
house at the mouth of Cow creek, formerly known as 
the Willow Island Post Office in said township and 
county aforementioned, is not the legal and proper place 
for holding elections in said township, then I charge 
that there is no place designated by law, or by the said 
supervisors of said county of Pleasants, for holding elee- 
tions in said township; and that the election so pretended to 
be held at said school house on Calf creek in said township 
in said county of Pleasants, for the office of judge as afore- 
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said, isnulland void. I shall therefore claim that the whole 
vote cast at said pretended election held in said township 
of Grant, be excluded and disregarded in the contest you 
have originated against me for the office of judge as 
aforesaid; and that being so excluded, my majority in 
said county of Pleasants is 58 votes, and in the circuit 26 
votes. 

Twentieth. I further charge, on information and be- 
lief, that the election held in and for Union township 
in said county of Pleasants for the said office of judge, 
on the 22nd day of August 1873, was not lawfully held 
and properly conducted in this: That the said election 
was held at a place and house called Berkhimers Store, 
at the mouth of Sugar creek in said township and county. 
And being so held there, I aver that it was so held at said 
place and store room without authority of law; the said 
place and store room not having been designated by the 
board of supervisors of said county of Pleasants as a 
place of voting for said township; but on the contrary, 
the place established by law for holding said elections, 
was a log school house, a mile up the creek, and a mile 
from said Berkhimer’s Store; and was the legal and proper 
place for holding elections for said township in said 
county. Orif it should appear that the said log school 
house, a mile up said Sugar creek aforementioned, is not 
the legal and proper place for holding elections in said 
township, then I charge that there is no place designa- 
ted by law or by the board of supervisors of said county 
of Pleasants for holding elections in said township; and 
that the election so pretended to be held at said Berkhim- 
er’s store in said township of Union in said county, for 
the office of judge aforesaid, is null and void. I shall, 
therefore, claim that the whole vote cast at.said pretended 
election held in said township of Union be excludedand 
disregarded in the contest yon have originated against 
me for the office of judge as aforesaid and that being so 
excluded, my majority in said county of Pleasants is 80 
votes, and in said circuit is 48 votes. 
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Twenty-first. I further charge that the following 
named persons voted for you in Washington township 
in said county of Pleasants; and that the same were 
counted for you; and that said votes were illegal, and 
ought not to be received and counted for you, for the 
reasons stated herein: 

Daniel Summers voted for you in said Washington 
township for the office of judge as aforesaid. I charge 
that said vote was illegal, in this: That said Daniel 
Summers was not a resident of said Washington town- 
ship, but was a resident of McKim township in said 
county, and therefore said Summers had no legal right to 
vote in said Washington township aforesaid. 

R. A. Shepardson also voted for you for judge as afore- 
said, in Washington township aforesaid, at said election. 
I charge that said vote was illegal, in this: That said 
Shepardson was at the time a non-resident of the State 
of West Virginia, and wasa non-resident of said county 
and township, and therefore, not entitled to vote at said 
election in said township. I shall, therefore, claim that 
your vote at that voting place in Washington township 
be diminished by two votes; and thereby increase my 
majority in said circuit to’ 22 votes. 

Twenty-second. I charge, that at the voting place in 
McElroy township in the county of Tyler, the offi- 
cers who conducted said election for said township, were 
not legally and properly sworn to perform their duties 
as such officers, in this: That they were administered 
an oath by a person claiming to be, and to act, as clerk of 
the said township, he not being then and there author- 
ized to administer oaths. 

That the names entered on the poll books in said Me- 
Elroy township aforesaid, were not counted by the in- 
spectors and clerks in the presence of the supervisor, and 
the whole number thereof set down in words at the foot of 
the lists, and signed by the persons who acted as inspec- 
tors and clerks at said election in the manner prescribed 
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by law, in order to prevent fraudulent additions to votes 
legally cast. Wherefore, I shall claim to have your ma- 
jority in said county diminished by one hundred and 
one votes; which being done will give you a majority of 
three hundred and twenty-six votes over me, instead of 
four hundred and twenty-seven as returned; and_ there- 
by increasing my majority in said circuit to one hun- 
dred and twenty-one votes. 

Twenty-third. I charge that, in the following town- 
ships in said county of Tyler, alsoat the several places 
of voting therein, to-wit: in Meade township, Centre- 
ville township, Union township and Ellsworth township, 
the names entered on the poll books in said several town- 
ships, were not counted by the inspectors and clerks, in 
the presence of the supervisors thereof, and the whole 
number thereof, at the foot of each of said lists, set down 
in word,s and signed by the respective persons acting as 
inspectors and clerks at the said several voting places in 
said townships, as required by law, in order to prevent 
‘fraudulent additions to the votes legally cast at said elec- 
tion; as will appear by reference to the poll books and 
returns of said elections held in said townships as afore- 
said, on tile in the office of the clerk of the board of su- 
pervisors of Tyler county aforesaid. And I further 
charge that there are no legal and proper returns of the 
number of persons who voted at said election in the said 
several townships of McElroy, Meade, Centreville, 
Union and Ellsworth in said Tyler county; and _ that 
the said returns cannot be counted against me in this, 
your, contest for the office of judge of the said circuit. 
And the same not being counted, but excluded, I shall 
claim that thereby the majority which is alleged to be 
yours, over me in said county of Tyler, for the office of 
judge as aforesaid, must be diminished 353 votes; and 
thus increase my majority over you for the said office of 
judge in said circuit to 373 votes, 

Twenty-fourth. I further charge, upon my information 
and belief, that, at the voting place in the said township of 
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Ellsworth in said county of Tyler, at the election held 
there as aforesaid, the inspectors and clerks of said elec- 
tion thereat, did not in the presence of the supervisor, as 
soon as possible after the said poll was closed, pro- 
ceed to count the names entered on the, said poll 
books, and the number thereof set down in ‘words at 
length at the foot of the lists, and sign the same as _ re- 
quired by law. On the contrary I allege, as I am inform- 
ed and believe, that the said supervisor, inspectors and 
clerks at the said voting place in Ellsworth township, 
did not on the evening of said election, as soon as possi- 
ble, proceed to ascertain the result of said election at that 
place; but they, the said officers,"without carefully lock- 
ing and sealing up the ballot box used at said elec- 
tion at said voting place, without warrant of law, with- 
without any necessity whatever, but with negligence 
and misconduct amounting to fraud, did place the 
said ballot. box, containing the ballots uncounted 
by said officers, and sealed only by a flimsy bit of pa- 
per, and without other protection to the ballots aforesaid, 
in the office of the clerk of the supervisors of said coun- 
ty of Tyler; he not being one of the officers conducting 
said election, but one of the candidates voted for there- 
at; whose name was on the ticket with you, the said 
George Loomis, to-wit: the Republican ticket. And I 
further aver, therefore, upon my information and belief, 
that until the said votes at said voting place in said 
township were counted, and the certificates of the result 
were signed, that the said ballot box containing said 
ballots did not remain in the immediate custody of the 
supervisor and inspectors, or one of them, as is impera- 
tively required by the 19th section of chapter (3) three 
of the Code of West Virginia. 

And I further aver, upon my information and belief, 
that said ballot box was allowed, thus insecurely sealed 


and protected, to remain in the office of said clerk of said . 


supervisors of Tyler county from the evening at the 
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close of said election, until the next morning after 
breakfast ; the long period of about twelve hours. 

I shall claim, therefore, that the return of the elec- 
tion for judge of said circuit at said Ellsworth tow nship | 
shall not be counted, but shall be set aside and excluded; 
and being so excluded, that your majority over me in 
said county of Tyler for said office of judge of said cir- 
cuit, as certified by the supervisors of said county, must 
be reduced by one hundred and twenty-five votes; there- 
by adding to my majority in said circuit said votes, and 
making said majority to be one hundred and forty-five 
votes. 

Twenty-fifth. I further charge, upon information and 
belief, that the election held in and for Lincoln township 
in said county of Tyler, for the office of judge of the 
fifth judicial circuit aforesaid, on the 22nd day of Au- 
gust 1872, was not lawfully held and properly conducted 
in this: That William Russell’s school house in said 
Lincoln township in said county of Tyler, a place well 
known and still existing, was by law duly established as 
the place of voting in said township; nevertheless, it 
appears that a pretended election was, on the same day 
and in the year aforesaid, held at the town of Sistersville 
in said township of Lincoln, at another and a different 
house than the school house of William Russell, or the 
house well known by the people of said township to be 
William Russell’s school house, to-wit: ata place and 
house called the council room in Sistersville aforesaid. And 
I further aver that the place of voting so fixed at Wil- 
liam Russell’s school house aforesaid, in said Lincoln 
township aforesaid, has never from thenee hitherto been 
changed by any proper and competent authority, in the 
manner provided by law. I shall rely upon the records 
of the board of supervisors of said Tyler county as evi- 
dence of the facts herein averred. 

T shall, therefore, claim that the whole vote at said 
pretended clection in said township of Lincoln, be ex- 
cluded and disregarded in this contest you have origi- 








——— 





OF WEST VIRGINIA. 


nated against me for the office of judge as aforesaid; and 
tat the same being so excluded, your majority, as certi- 
fied as aforesaid in said county of Tyler, must be dimin- 
ished seventy-one votes, and mine in the said circuit for 
the said office to the like number increased; thereby 
making my majority in the said circuit for said office 
ninety-one votes. 

Twenty-sixth. I further charge, upon information and 
belief, that the election held in and for Lincoln township 
in said county of Tyler, for the said office of judge on 
the 22nd day of August 1872, was not lawfully held and 
properly conducted in this: That the said election was 
held at a place and house called the council room in 
Sistersville in said township of Lincoln in said county; 
and being so held there, | aver it was so held at said 
place and room without authority of Jaw; the said coun- 
cil room never having been designated by the supervi- 
sors of said county of Tyler, as a place of voting for said 
township of Lincoln; but on the contrary, the schooy 
house in said township known as the William Russell 
school house, was the legal and proper place designated 
by law for holding elections in said township. Or if it 
shculd appear that the said school house of William 
Russell in said township aforementioned, is not the legal 
and proper place, and the place designated by law for hold- 
ing elections in said township, then I charge that there 
is no place designated by law, or by the said supervisors 
of said county of Tyler, in said township for holding 
elections; and that the election so pretended to be held 
at said council room in Sistersville in said township in 
said county of Tyler, for the office of judge as aforesaid, 
is null and void. 

I shall, therefore, claim that the whole vote atsaid 
pretended election, held in said township of Lincoln, be 
excluded and disregarded in the contest you have origi- 
nated against me for the office of judge as aforesaid; and 
that being so excluded, your majority, as certified as 
aforesaid in said county of Tyler, must be diminished 
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seventy-one votes, and my majority in said circuit for 
the said office must be increased a like number; making 
my majority in the said circuit, for said office, ninety- 
one votes. 

Twenty-seventh. I further charge, upon my informa- 
tion and belief, that at the voting places in the townships 
of Lincoln, McElroy, Meade, Centreville and Union in 
said county of Tyler, at the election held at the respec- 
tive voting places in said townships, the inspectors and 
clerks of said election thereat, did not in the presence of 
the supervisor, at said several voting places, as soon as 
possible after said poll was closed, proceed to count the 
names entered on the poll books, at said several places of 
voting in said townships, and the number thereof set 
down in words at length at the foot of the lists, and the 
said inspectors and clerks sign the same, as they were re- 
quired by law so todo. On the contrary, I allege, as I 
am informed and believe, that the said supervisor, in- 
spectors and clerks at each of the voting places in said 
townships last mentioned,did not on the evening of said 
election, as soon as possible, proceed to ascertain the re- 
sult of the elections at the said several voting places in 
said townships; but the said officers at said voting places, 
did put and place the ballot boxes of the said several 
voting places in said townships, and having the ballots 
of said voting places, cast at said election, contained 
therein, in some place or places to me unknown, for a 
long space of time, to-wit: about twelve hours, without 
warrant of law, without any necessity whatever, but 
with negligence and misconduct amounting to fraud. 
And I charge, upon my information and belief, that the 
said several ballot boxes of said several townships, so 
containing the ballots cast thereat as aforesaid, during 
said space of time, to-wit: twelve hours, did not remain 
in the immediate custody of the supervisors and inspec- 
tors of the elections so held in said townships, or in the 
immediate custody of any one of them with the consent 
of the others. And I further charge that said ballot boxes 














OF WEST VIRGINIA. 


of said several townships, being so left as aforesaid dur- 
ing the time aforesaid, were not carefully sealed; so that 
they and each of them could not be opened, or any bal- 
lot taken therefrom or entered therein without breaking 
the seal; and that said supervisors and inspectors did not, 
nor did any or either of them, write their names across 
the place or places where said boxes and each of them 
should be sealed, when they were so placed as aforesaid, 
as they were required by law so to do. 

I shall claim, therefore, that the return of the election 
for judge of said circuit, at the said several townships, 
shall not be counted, but shall be set aside and excluded; 
and being so excluded, that your majority over me in 
said county of Tyler for said office of judge of said cir- 
cuit, as certified by the supervisors of said county, must 
be reduced three hundred and three votes, thereby 
adding a like number to my majority insaid circuit, and 
making the same three hundred and twenty-three votes, 

Twenty-eighth. I further charge that should the poll 
of Lincoln township in said county of Tyler, be not set 
aside, for the causes hereinbefore set forth, then that the 
following named persons, minors and non-residents of 
this State, and not entitled to vote at the said election, 
at the voting place in said Lincoln township aforesaid, 
to-wit; Charles Watkins a minor, and Charles Watson 
a non-resident of this State, did contrary to, and in vio- 
lation of law, at the voting place in said Lincoln town- 
ship in said county of Tyler, cast their ballots for you, 
the said George Loomis, for said office of judge, and that 
the same were received and counted for you. I shall, 
therefore, claim that your poll at that place be diminished 
by said two votes; and thereby increase my majority in 
said circuit to twenty-two votes. 

Twenty-ninth. I charge, upon information and belief, 
that after the election officers at the several voting places, 
in the several townships in the county of Calhoun, had 
enclosed the ballots voted at the said several voting 
places in said several townships in the county of Calhoun, 
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by the voters thereof, in envelopes, and sealed up the 
same, and endorsed the same as required by law; and had 
caused the same to be delivered, so sealed up asaforesaid, 
to the clerk of the board of supervisors of said county of 
Calhoun; and after the said board of supervisors for said 
county of Calhoun, had convenedas required by the 62nd 
section of chapter 3 of the Code of West Virginia, 
to-wit: on the 28th day of August 1872; and had ascer- 
tained the true result of the elections held in said coun- 
ty, on the 22nd day of August 1872; and had made the 
proper certificates as required by law, they caused the 
sealed packages of envelopes to be deposited in the office 
of the recorder of Calhoun county as required by law, 
sealed up and endorsed as required by law; that the said 
several packages of ballots, so sealed up as aforesaid, 
were broken open and examined, and the ballots therein 
contained, handledand misplaced. And I charge, upon 
information and belief, that you, the said George Loomis, 
did cause said sealed packages of ballots, containing the 
ballots east at the several voting places in Calhoun, to 
be so broken open and examined, and the ballots therein 
to be handled and misplaced; and if it was not done by 
your express directions, it was so done by your advice, 
procurement, approbation, assent and connivance. 

I shall, therefore, claim that the breaking of the said 
several packages of sealed ballots as aforesaid, contained 
in the envelopes aforesaid, at your instance, amounted to 
or resulted in a tampering with said ballots to my 
prejudice. 

And I further charge, upon information and belief, 
that if said ballots, so voted at the said several voting 
places in said several townships in the county of Cal- 
houn, vary in regard to the office of judge as aforesaid, 
and do not correspond with the certificates of the several 
officers holding the elections at said several voting 
places, and with the returns made by them of the result 
of the election of judge as aforesaid, at the said several 
voting places, and especially at the voting place in the 





tow) 
that 
chat 


and 
for 
the 
wh 
the 
off 
pl 
sal 
yo 
pe 
te 


Pp! 





ap ln Ee 





the 
1ad 
id, 
of 
uid 
nd 














OF WEST VIRGINIA. 


township of Washington in said county of Calhoun, then 
that said ballots have heen tampered with, altered and 
charged; and that said ballots are false and fraudulent, 
and do not show how the voters, who cast the same, voted 
for said office of judge as aforesaid; and therefore that 
they cannot be received as evidence for any purpose 
whatever, and especially for the purpose of contradicting 
the returns of said elections, so made as aforesaid, by the 
officers conducting said elections at said several voting 
places. I shall, therefore, claim that the breaking of the 
said several packages of ballots as aforesaid, cither by 
your procurement and direction, or at your instance, or by 
persons acting in your interests, amounted to, and resul- 
ted in a tampering and altering suid ballots to my 
prejudice. 

Thirtieth. And I furthermore charge, upon information 
and belief, that said ballots so cast at the several voting 
places in the several townships in said county of Cal- 
houn, were duly and properly enclosed in envelopes, and 
sealed and properly endorsed by the several officers of 
election at said several voting places in said county, as 
required by law, when they were delivered to, and depos- 
ited in the office of, the recorder of Calhoun county. 
And I charge that in a petition filed by you before his 
Excellency, the Governor of the State of West Vir- 
ginia, which petition was sworn to by you, and in which 
you prayed for a recount of the votes of the township 
of Washington in said county of Calhoun, among other 
things, it is alleged by you, that the poll books of said 

Washingion township show that I, the said James M. 
Jackson, received 112 votes; whereas my said vote as 
shown by the tally and ballots was 111; and that the vote 
received by you, the said George Loomis, as shown by 
said poll books was nine; whereas the tally shows that you 
received thirteen. I shall claim to use said petition so 
filed before the governor as evidence that you cither 
personally, or by your agents, had access to said ballots, 
82 
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and have handled and examined and counted the same 
contrary to law; and that the contents of said ballots, 
could not legally and properly be known by you; and 
that such interferences upon your part, either personally 
or through others, with said ballots were improper, un- 
warranted aud illegal, and amount to a fraud upon my 
rights in the premises, as leading to well grounded sus- 
pecious of unfairness and fraud. 

And I furthermore charge, on information and belief, 
that said ballots so cast as aforesaid at the several vot- 
ing places, in the several townships in the said county of 
Calhoun, were duly and properly enclosed in envelopes, 
and sealed and properly endorsed by the several officers 
of election at said several voting places in said county, 
as required by law, when they were delivered to, and de- 
posited in the office of, the recorder of said Calhoun 
county. And I charge that if what is alleged in speci- 
fication 3 of your petition, in regard to Washington 
township, be true, that is, “I received but one hundred 
and ten votes, and yet I am erroneously allowed and 
certified by the inspectors of said township to have re- 
ceived one hundred and twelve votes, or two more votes 
than what I in fact received; and that in said township 
you received thirteen votes, and yet the inspectors of 
said township allow and certify that you only received, 
in said township, nine votes, or four votes less than you 
did receive,” then that such information in regard to said 
errors so alleged by you, could not be known to you ex- 
cept the said ballots had been examined by you person- 
ally, or by some one for you contrary to law. I shall, 
therefore, claim that said ballots, if they upon their face 
show a different result than that contained in the certif- 
icates of the officers conducting the said election, and of 
the returns made by them, have been tampered with; and 
that they do not constitute evidence more reliable than 
the inspectors certificates, which were prepared imme- 
diately on the close of the election, and upon actual 
count of the ballots, then made by the officers whose 
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duty it wasto count the same. And TI shall, further, claim 
that I received in said county of Calhoun at said election 
469 votes for the office of judge aforesaid, and you re- 
ceived 186 votes at said time for the office of judge 
aforesaid; and that the said votes were rightfully and 
legally certified to, by the board of supervisors of said 
Calhoun county, and that certificate cannot be impeached 
by said ballots. 

Thirty-first. Finally, I charge that such irregularities 
exist in the conducting of the election in said county 
of Tyler, and counting the vote thereat by the officers 
thereof, that a recount of the ballots cast at said clee- 
tion in said county is required to ascertain what the 
true vote is. I shall, therefore, ask to have said bal- 
lots recounted, and the mistakes of the officers conduct- 
ing said election corrected. 

In conelusion, I, the said James M. Jackson, claim 
that I was duly elected to the office of judge of the Sth 
judicial circuit of the State of West Virginia by the 
qualified voters of said circuit, on the 22nd day of Au- 
gust 1872, and am entitled to be commissioned as such 
judge according to law. 

Respectfully, &e., 
JAMES M. JACKSON. 
STATE OF WEST VIRGINIA, 

County oF Woop, to-wit : 

Personally appeared before me, John M. Mitchell, a 
justice of Parkersburg township in said county of Wood, 
James M. Jackson, whose name is signed to the forego- 
ing notice, and made oath that the matters therein set 
forth, so far as they are stated of his own knowledge are 
true, and so far as they are stated on the information of 
others he believes them to be true. 

JAMES M. JACKSON. 

Taken, sworn to and subscribed before me this 31st 
day of October 1872. 

J. W. MITCHELL, 


Justice of Parkersburg Township. 
Just f Parkersburg I 
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I Served the within notice on George Loomis by deliv- 
ering a true copy to him on the Ist day of November 
1872. 

W.d. HI, 8. W. Cc. 

On the 9th day of November 1872, the Contestant 
served his replication to Respondent’s return notice, and 
an additional notice with four new specifications in the 
words and figures following : 


To JAmEs M. Jackson, Esq. 

Having been served with a “return notice” with spec- 
ifications numbered from 1 to 31 inclusive, except there 
is none numbered the twelfth—I hereby notify you, in 
addition to my former notice, that after the latter was 
served upon you, L have discovered new facets which I 
shall rely upon in the trial of said contest; that said 
facts are more specifically set forth in the specifications 
hereinafter contained. 

You are further notified, that at a general election of 
state and county officers held on the fourth Thursday in 
October 1868, I was duly elected judge of the 9th ju- 
dicial circuit of this state; and afterwards, in pursuance 
thereof, was duly commissioned by the Governor of 
West Virginia to hold my office for the term of six years 
from the Ist day of January thence next ensuing; that 
I qualified as such judge according to law; and that my 
term of office will not expire until the 31st of December 
1874; that said circuit comprises the aforesaid coun- 
ties of Wirt, Wood and Pleasants; that the election, 
by virtue whereof you claim the right to be commis- 
sioned as judge, was in all respects unauthorized by law; 
and that the same was null and void so far as the elec- 
tion of judge was concerned ; that the constitutional 
convention fixing the fourth Thursday of August 1872, 
for the election of judges (among other officers) did tran- 
scend and exceed the powers delegated to it by the legis- 
lature and the people of this state; and the officers who 
held and carried on saic election on the 22nd day of Au- 
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gust 1872, so far as the same was for judge as aforesaid, 
and made returns thereof, acted illegally and without 
authority of law. I therefore protest against the same, 
and shall claim my right to the office of judge under the 
election aforesaid of 1868, and to hold said office for the 
aforesaid full term of six years. 

If however, the law of the case is not with me in these 
particulars, Iam not be understood as waiving any of 
my rights arising in the premises by virtue of the afore- 
said election held on the 22nd day of August 1872; but 
shall insist upon all and every of them. 

I hereby reply generally to the matters set up in your 
notice and specifications; and for more specific and spec- 
ial replication thereto say : That as to the matters charged 
in your specifications from 1 to 6 inclusive, I have no 
knowledge as to their truth or falsity, but even if they 
are true, I shall claim that they do not affect the validity 
of the elections therein respectively mentioned, and I 
shall object to all and any evidence taken to sustain them 
as being improper, irrelevant and immaterial to the is- 
sues raised in this contest. 

As to your 7th, 8th, 14th and 28th specifications, I 
know nothing of the matters therein charged, and do not 
admit them to be true. 

As to your 9th, 16th, 17th, 18th ,19th, 20th, 21st, 
22nd, 23rd, 25th, 26th and 27th specifications, 1 know 
nothing of the matters therein charged, and do not admit 
them to be true. 

As to your 10th, 11th, 13th, 15th, 22nd, 23rd, 24th, 
25th, 26th and 27th specifications, I do not admit them 
to be true, and I shall object to them by reason of their 
vagueness and insufficiency, and shall also object to proof 
thereof, because they are irrelevant and immaterial, in 
my opinion, to the issues raised in this contest. 

As to your 29th specification, the matters as therein 
stated are untrue. 

As to your 30th specification, I demur to the same for 
vagueness, and deny all and every imputation against 
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me therein made, either directly or by innuendo, I 
know nothing of any improper action of any person as 
therein stated, andif any was had it was without my 
knowledge or consent. 

As to your 31st specification I reply generally thereto, 

You are hereby further notified, that while I do not 
admit that the informalities charged by you in your 10th, 
15th, 22nd, 23rd, 24th and 27th specifications (and where- 
ever else charged) touching the alleged failure of the of- 
ficers of election at the respective voting places therein 
mentioned, “To have the names entered on the respec- 
tive poll books, counted, and the numbers thereof set 
down in words at length at the foot of the lists, and then 
signed by the inspectors and clerks respectively, &e;” 
and further, while I do not admit that the informalities 
charged in your 23rd_ specification, as to the officers of 
the election not being legally sworn as therein stated; 
and in your 13th specification as to the alleged failure of 
the officers to sign a proper certificate as therein charged; 
and while I do not admit that these or any other infor- 
malities or omissions or non-compliances with the sec- 
tions of law, by you referred to, on the part of said elec- 
tion officers, either in said specifications or others in 
your return notice charged, invalidate the election at 
the voting places named, even if said charges are true, 
nor do I admit the legal effect of them to be as you 
claim, even if they are true; yet if it shall be held to 
be otherwise, that is to say, if the effect of these alleged 
informalities (provided they are true) be as you claim, 
to-wit; to exclude the vote cast at said voting places re- 
spectively; then I shall claim that the entire election 
for judge of the 5th circuit aforesaid isa nullity, by 
reason of so large a number of legal voters being practi- 
cally disfranchised in consequence thereof, and without 
fault of the voters, and without remedy to them. 

You are further notified that, if the aforesaid non- 
compliances of the officers of the said election with the 
sections of law referred to, and the alleged informalities 
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I and omissions are true, and are insisted upon, and are — s,:nwary 
as allowed to have the legal effect and operation that you _“™__ 
ny claim for them, then I shall insist upon, and claim to a 

have the same legal effect and operation given to each wine 

LO. and every irregularity, omission and non-compliance, 
ot with said sections of law of the same, or similar nature, 
h, wherever they have occurred within the said circuit. And 
e~ I charge, upon information and belief, that they do ex- 
f- ist, and did occur ata very large majority of the voting 
in places throughout said cireuit—the evidence of which I 
C- shall procure as I have opportunity, to be used on the 
et trial of this contest ; and especially is it true, as I am 
n informed and believe, that in no instance have the in- 
” ‘ spectors, or the supervisors and one of the inspectors, 
1s at any of the voting places throughout said circuit cer- 
of tified “the full name of any person, except my own, vo- 
1; ted for for judge at said election as required by the 6th 
yf section of chapter 3rd of the Code of West Virginia. 

; Iam informed, believe and charge that your “full 
" name’, is James Monroe Jackson, and that said “full 
* name” nowhere appears uponany of said poll books, and 


. that you cannot have allowed to you votes given for J, 
1 M. Jackson, or for James M. Jackson, if the non-com- 
t | pliances with said sections of law do exist, as you have 
charged, and if they are to have the legal effect that 
you claim for them. 

In candor, I state that I do not deem them material; 
but if they are to operate in your favor where they ex- 
ist to my prejudice, I claim to have them operate in my 
favor where they exist to your prejudice. 

The following additional specifications I shall rely 
upon. 

Ist. That at Freeport, a voting place in Clay town- 
ship in Wirt county, Iam informed and believe, the of- 
ficers then and there conducting said election did, about 
1 o’clock Pp. mM. on the day of the election, an- 
nounce that the voting would be suspended, and 

} it was suspended accordingly; and the ballot box 
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opened, and the counting of the ballots was then 
commenced, and when finished, the box was again 
closed and additional votes received; and in this manner 
the hallots werecounted, the voting suspended and _ re- 
sumed from time to time frequently; and the polls were 
finally closed before sundown; and that these and other 
illegalities and irregularities then and there occurred to 
my prejudice. I shall, therefore, claim to have said poll 
set aside. 

2nd. I charge, upon information and belief, that the 
officers conducting the election at Newark, a voting 
place in Newark township in Wirt county, were not 
sworn according to: law before entering upon their duties 
as such officers; and were not sworn, if at all, until after 
the polls were closed and the books returned to the clerks of 
the board of supervisors. I further charge, upon informa- 
tion and belief, that the polls at Newark aforesaid were 
closed before sundown, and the ballot box opened and its 
contents examined before the voting had ceased; and that 
these and other irregularities and illegalities then and 
there occurred to my prejudice. I shall, therefore, 
claim to have said poll set aside. 

3. I charge, upon information and belief, that at sev- 
eral of the voting places in Calhoun county, especially 
at Richardsonville, some of the officers then and there con- 
ducting the election, did not act fairly. and impartially, 
as by law they were required to do; but on the contrary 
thereof, suppressed, concealed and destroyed ballots that 
had my name upon them asa candidate for judge, so 
that the same could not be furnished to voters who de- 
sired to vote the same; and that other improper in- 
fluences were by them, or some of them, exerted to 
wrongfully increase your poll, and to diminish mine; and 
that the same was done by previous arrangement with 
yourself, with your assent. and connivance, and to my 
injury and prejudice. 

I shall, therefore, claim to have your poll at Richard- 
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sonville aforesaid, set aside; and also at such other voting 
places in said county where like misconduct occurred. 
Respectfully, &c., 
GEORGE Loomis 
SraTE OF WEST VIRGINIA, 

Woop County, to wit: 

Pesonally appeared before me, a notary public duly 
commissioned and qualified, in and for the county afore- 
said, George Loomis, whose name is signed to the fore- 
going notice, and made oath that the matters therein set 
forth so far as they are stated on his own knowledge are 
true, and so far as stated on information of others he 
believes them to be true. Given under my hand this 
9th day of November, A. D., 1872. 

W. W. Van WINELE, 
Notary Public. 

Executed November 9th, 1872, at 8 o’clock Pp. M., by 
delivering to James M. Jackson, Contestee, a true copy 
of the within. 

W. J. Hz, 6. W. C. 


On the 26th of November, the Contestant served a 
supplemental notice and specifications on Respondant in 
the words and figures following : 

JAMES M. JAcKsON, Esq. 

Str: You will take notice that on the hearing of the 
said contest, I shall rely upon proof of the following 
facts which I hereby append to my former specifica- 
tions, as a 

SUPPLEMENTAL SPECIFICATION NO. IV. 

I charge, upon information (first coming to my know- 
ledge on the 23rd day of November 1872,) that at the 
election held on the 22nd day of August 1872,in Wash- 
ington township in the county of Pleasants, the poll 
books for said township do not show that any person 
whomsoever was voted for for judge at said election, at 
the voting place for said township; nor is there any cer- 
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tificate as required by law, on said poll books, made by 
the proper officers, nor by any of the officers conducting 
said election, that any person whomsoever received any 
votes for said office of judge of the 5th circuit of West 
Virginia. Yet you are certified by the board of super- 
visors of Pleasants county, to have received eighty- 
seven votes for said office of judge, in said township, and 
I am certified by the same board to have received sixty- 
five votes for said office. I shall, therefore, claim to 
have the said 87 votes, and the said 65 votes deducted 
from our respective polls in Pleasant county. 
Yours &e., 
GEORGE Loomis. 

Wirt County, STATE oF West VIRGINIA. 

I, George Loomis, on oath do say that the matters in 
the foregoing writing, so far as stated on my own know- 
ledge, are true, and so far as stated on information I be- 
lieve to be true. 

GEORGE Loomis. 
STATE OF WEsT VIRGINIA, 

Wirt County, REcoRDER’s OFFICE, to-wit : 

Taken, sworn to and subscribed before me, recorder in 
and for the county of Wirt this 26th day of Novem- 
ber 1872. 

O. L. WILLIAMS. 
Recorder of Wirt Co., W. Va. 

Executed the within notice and specification, on the 
the 26th day of November 1872, upon Jas. M. Jackson, 
by delivering to him in person, in Wirt county West 
Virginia, a true copy of the said notice and specifica- 
tions, this 26th day of November 1872. 

J. H. Wiison, 
Dep. for Thos. Foster, Sheriff of Wirt Co. W. Va. 


Various other papers were filed in the contest in the 
office of the Governor, and which are referred to in the 
opinion of the Court, but it will not be necessary to set 
them forth. 
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Both parties took a great amount of testimony to 
establish their different charges and specifications; but, 
according to the view which the Court took of the case, 
it will be needless to state the substance of the proof. 

Pursuant to section 13 of chapter 6 of the Code, the 
governor appointed the Hon. Benjamin H. Smith to act 
as President of the Court; the Contestant selected Hon. 
R. 8S. Brown, and the Respondent selected the Hon. 
Samuel Woods, as associate judges. The 28th of Decem- 
ber 1872, was appointed by the governor as the time, 
and Charleston the place, for the hearing of the contest. 

The Court met at the Capitol and held its sessions in 
the senate chamber. 

The contest was determined upon a motion to quash 
the petition, notices and specifications of Contestant. 

Judge James H. Brown and W. 8. Sands, Esq., for 
Contestant. 

Hon. N. Fitzhugh, Col. Win. H. Hogeman and John A. 
Hutchinson for Respondent. 

HUTCHINSON FOR RESPONDENT. 
Requisites of Notice and Specifications. 

As the special tribunal, by whom this case must be 
tried, has jurisdiction only by force of the statute, and 
has no common law power, it must appear from the no- 
tice and specifications of Contestant, properly filed, that 
he has a case of which it has jurisdiction ; therefore, the 
notice and specifications must clearly set forth the facts 
upon which the objections to the election of the Respond- 
ent are fuunded. Code, Chap. 6, sec. 2. The law re- 
quires “each party” to append to his notice his affidavit 
that the matters therein set forth, “so far as they are stated 
of his own knowledge, are true, and so far as they are 
stated on the information of others, he believes them to 


be true.” 
Each objection mentioned in the notice must be fol- 


lowed by a specification of matters upon which it is 


based. 
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Mere general allegations afford no basis for the exam- 
ination of this special court ; nor, in ordinary cases, would 
they be sufficient to put the respondent to defence upon 
the merits. 

Thus in Skerrett’s case, Brightly’s Leading Cas. on 
Elec., 320, it was held that a petition complaining of an 
undue election return, must set forth the facts with pre- 
cision ; and they must be sufficient, if sustained by proof, 
to render it the duty of the court, either to vacate the 
election, or to declare that another person than the one 
returned, was duly elected; and that unless it be thus 
specific, and set forth facts that, if true, would have 
changed the result, it will be quashed on motion. This 
was so ruled in Carpenter’s case;2 Parsons, 537. Kneass’ 
Case, Ibid 533. Thompson vs. Ewing, Ibid 68. 
Mann vs. Cassidy, Brightly, L. C. E., 351. Taylor vs. 
Taylor, 10 Minn., 107, and Augustin vs. Eggleston, 
12 La. An., 366, cited in note to Sherrett’s case. The 
case of Gibbons vs. Sheppard, Brightly L. C. E., 588, 
can not be regarded as contravening this principle, 
for the reasons stated at large in note to that case by Mr. 
Brightly. “Its authority,” he says, “except upon the 
jurisdiction of the Supreme Court, is much weakened by 
the able dissenting opinion of the Chief Justice, and the 
acknowledged great ability of the dissenting judges.” 
The dissenting opinion will be found in 65 Penna. State 
Rep., 20. 

Let us examine the Contestant’s notice and specifica- 


tions in the light of this rule. 


The first ground of contest is, that the Contestant was 
a candidate for said office of judge; was voted for at said 
election; received a higher number of votes than the 
Respondent; and is entitled to be commissioned as such. 

The second ground is, that in divers precincts in the 
counties composing the circuit, there was such malcon- 
duct at the several voting places by the election officers, 
and such interference by others suffered at the polls, as to 
preclude a fair expression of the will of the legal voters; 
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and to render it impossible to determine the choice, at 
such voting places, of the voters for said office; and there- 
fore said officers wrongfully and to his injury and preju- 
dice declared the Respondent elected. 

The third ground is, that in Parkersburg township, 
the Respondent expressly directed certain ballots, found 
folded or rolled together by the officers in the ballot 
box, to be destroyed ; and therefore he claims, that if 
the result of the election was in accordance with the cer- 
tificates of the several boards of supervisors (after being 
corrected as specified in the specifications) the destruc- 
tion of said folded ballots would of itself change the re- 
sult of the election for the said office of judge. 

Now these are the several objections to the legality of 
the election, and the specifications are doubtless intend- 
ed “to set forth the facts on which such objections are 
founded,” as the Code requires. 

Unless the facts “set forth” in the specifications, sup- 
port the several grounds or objections alleged, this Court 
cannot consider them; for it is essential, to constitute a 
proper notice, that the “objections” should be based on 
particular facts; and that the “faets set forth” should 
relate to and uphold the “objections” stated. 

In what then, are the specifications defective ? 

Specification 1. In this: it is not embraced in the 
terms of either of the alleged grounds or objections. If 
it is, the first clause is imperfect in not showing that the 
result would be changed by allowing Contestant the al- 
leged five votes. The second clause is vague and indefi- 
nite. 

Specification 2. In this: it is vague and uncertain in 
not indicating how Contestant is affected by the acts 
charged therein; in alleging “that the said election at 
that place was conducted generally in such manner as to 
repel the presumption that the ballots were not tamper- 
ed with ;” and if true as charged, the matters are not 
sufficient to annul the election there. 


677 
1873. 


January 
Term. 





Loomis 


v. 
Jackson. 

















678 


1873. 


January 


Term. 


Loomis 
¥.. 
Jackson. 





SUPREME COURT OF APPEALS. 


Specifications 3 and 4. In this: that as to the result 
of said election in Calhoun county, in the townships 
named, the allegations are not of facts, but “of conclu- 
sions drawn from facts” not stated. The attempt is to 
aver fraud ; but only insinuates it, without giving the 
Respondent that precision and fullness of statement, 
upon which he could be reasonably required to prepare 
to meet it in proof. 

The attention of the Respondent is not directed to any 
specified illegal votes, orany particular illegal acts of the 
élection officers; but the effort of the Contestant here, is to 
invalidate the certificates and returns of sworn officers, 
(presumed to be true and correct) by means, and for rea- 
sons, neither averred nor suggested. Of what, in legal 
sense, is the Respondent practically informed by this 
specification? What is the character of proof to be 
furnished upon this count? It is not here charged that 
the poll books or tally lists expose the wrongs asserted ; 
they are to be impeached—but by whom? with what? 
What peculiar source or means of knowledge does the 
Contestant rest on? The ballots? He does not mention 
the ballots, and, not referring to them, or asking for their 
examination, he places the Respondent in uncertainty 
upon this vague and general specification. It is not 
“certainty to a common intent?” Well say the court in 
Gibbons vs. Sheppard (65 Penn. St. Rep. 36) “The rule 
must not be held so loosely as to permit the acts of sworn 
officers chosen by the people, to be inquired into without 
adequate and well defined cause,” “nor is it sufficient” say 
the court in Carpenter’s case cited supra, “To state that 
A recived a majority of the votes, while the return was 
given to B, and, therefore, the complainant alleges that 
there was an undue election.” 

“By an ingenious generalization, therefore,” says 
King J., “such an allegation would open the whole elec- 
tion; permit every kind of objection to be started 
against the votes given and received; and this without 
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‘any precise or specifie averment being previously made 


against the propriety of their reception.” 

Specification 5. Is not comprehended in either of the 
“objections” in the notice of Contestant, or grounds, as 
he terms them ; is vague and uncertain, and if the facts 
were as charged, they are not sufficient to render the 


election void, nor would the result be changed. 


Specification 6. If true, does not show what the re- 
sult of the election for judge of the Sth circuit, in that 


event, would be. It is therefore immaterial. 


Specification 7. Is like the preceding. 
Specification 8. Is too general. The charge, if true, 


does not aver how the Contestant was affected. ‘“Well- 


rounded suspicions of untairness,” are not facts, but 
] J 


conclusions; and to aver that an act is one, “leading to 
‘well-grounded suspicions,” is not stating the basis of the 
“suspicions,” but an inference from facts not alleged; 
nor is the averment, that the Contestant claims “that 
such acts are improper ete.” a statement of fact, but a 
mere opinion. To take hold of, handle, displace and 
examine ballots, many or few, by a candidate at an 
election, in the presence of officers, may be perfectly in- 


‘nocent. If it may be so presumed (and is in law so 


presumed) it is both illogical as well as unjust to say that 
“suspicions of unfairness” are “well-grounded” on such 
‘an act. Is not this specification characterized by the 
well-grounded unfairness ofitssuspicions? But suppose, 
for the argument, that it was true as averred here by 
‘Contestant; the consequences claimed by him are not 
legitimate. It would not effect the certified result, be- 
‘cause it is not reasonably shown that any thing wrong 
was done. “A specification,” says King, J., “which is 
nothing mere than a hypothesis; a specification as to 
what would, in the opinion of complainant, follow an 
investigation; is not the plain and clear statement of 
facts,” on which an election can be contested. 

See numerous cases, in support of this proposition, ci- 


ted in People vs. Cicott 16 Mich. 328, 324. In Lanier 
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vs. Gallatas 13 La. An. 176, it was said that “It was not 
enough to charge that if certain illegal votes had been 
rejected, it would in all probability have changed the re- 
sult in favor of the petitioner; but that the averment 
must be direct and positive. 

Specification 9. This does not specify any fact which 
the Respondent could fairly be calledon to answer. It 
is general and not sufficient in law. No such conse- 
quence would result, as charged, if it were all true. 

Specification 10. This is liable to the exceptions tak- 
en to the preceding. Besides, it is argumentative, and 
not astatement of facts with precision. 

Specification 11. Is objected to for reasons already as- 
signed. 

Specification 12. Is uncertain and insufficient. 

Specification 13, Contains no matter that would jus- 
tify the exclusion of the votes cast as therein alleged. 

The Respondent, therefore, moves to quash the notice 
and specifications, and to strike out the matter referred to. 
The grounds assigned for this motion are apparent from 
an examination ofthe specifications mentioned. They are 
not technical or formal. They look to the substance of 
the charges; and are based on well settled rules of 
pleading. 

The learned and lamented Judge King in deciding 
upon the very questions here raised—in Skerret’s case— 
(2 Parsons 509—Brightly L. C. Elec. 320) made this 
general observation : “He has been but a casual observ- 
er of the disturbing influences of human passions, who 
will not admit that if one thing is more required than 
another to rest on solid, tangible and practical princi- 
ples, it is the class of inquiries like the present, that 
spring up amidst the fiercest excitements and most vehe- 
ment feelings, which men, living under such a govern- 
ment as ours are subjects of. Should too ready an ear 
be lent to such complaints, it does not require the spirit 
of prophecy to divine, that elections will rarely term- 
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inate with the ordinary functionaries under whose super- 
intendance they are placed; but that courts of justice 
will be perpetually invoked to assume the office most 
foreign to their organization—that of umpires between 
the contestants for public favor at the ballot box. 

“Where everything is to be gained and nothing to be 
lost, it will require more philosophy than ordinarily be- 
longs to adiscomfited party, to resist the temptation of 
an appeal from a decision against them at the polls, if 
such an appeal be afforded, on acomplaint so vague and 
indefinite as to offer no shock to the most tender con- 
science.” 

In Kneass’ case (2 Parsons 
every petition alleging an undue election and false re- 
turn, must be complete in itself, and state such ground as 
would, if sustained by proof, be cause for rendering it 
void, or declaring another elected ; and when some of the 


~~ 


555) it was decided, that 


grounds alleged are even irregularities, which, if sus- 
tained by proof, would not be sufficient cause for setting 
aside the election, such specifications will be stricken out, 
on motion, and the respondent will not be put to the 
trouble of taking proof. 

As has been already urged, the jurisdiction of this 
Court is derived wholly from the statute creating it ; “it 
possesses no inherent power ;” and therefore unless the 
Contestant brings himself clearly within its terms and 
meaning, this Court cannot proceed. Precedents of con- 
tested election cases of congress or state legislatures are 
inapplicable, because such bodies, “Have an inherent 
and fundamental right to judge of the qualification of 
ther respective members ; a right not given by law, but 
a part and parcel of the very organization of government, 
and in investigating such cases, they may conduct it pro re 
nata.” Judge King—supra. The first principle in the 
administration of human justice, says the same authority, 
is the right to notice of the charge or demand, and _ it is 


as unquestioned, as unquestionable. ‘To allow the con - 
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testant to state mere “conclusions” and not facts is to 
permit him to usurp the functions of the court; and 
thus deprive it of its right to inquire into the fact, 
which ought to be alleged. 

The notices and specifications are also insufficient, be- 
cause they do not contain such allegation of fact as, if 
true, would justify any inquiry into the proceedings of 
the election anterior to the certificates of the boards of 
supervisors. 

The results certified by the boards, under chapter 3, 
sections 62, 65 and 66, are in the nature of final 
judgments, and areconclusive of the facts determined. 
Whatever defects, omissions or irregularities may be dis- 
covered in the proceedings of the election, in the poll 
books or tally papers, ete., ete., or in the conduct of the 
election officers, not amounting to actual fraud, the de- 
termination of the supervisors of each county in certify- 
ing what they adjudge to be the “true results,” precludes 
further inquiry into such defects, ete. The certificates of 
the supervisors, under the statute, are final; and, like judge- 
ments of courts having jurisdiction, not to be impeached 
or set aside, except for fraud or mistake appearing upon 
the face of the proceedings of the boards, or upon some 
ground which, in equity, would be proper to invalidate 
the judgment of ordinary judicial tribunals. 

We therefore recapitulate, and insist that the alleged 
specifications Nos 1 to 13 inclusive, for the reasons spec- 
ially assigned to each, are “vague, unprecise and argumen- 
tative; associating irregularities and illegalities ; afford- 
ing no sufficient notice to the Respondent; and wanting 
in that clearness, plainness and directness which ought to 
characterize such a proceedings,” and should be stricken 
out of the case. 

But, on the 24th day of October 1872, the Contestant 
served a copy of a supplementary petition, in which he 
charges, “That at several of the voting places in Calhoun 
county, the ballots were never sealed up by the inspectors 
of said election, etc., so that itis difficult, if not impossi- 
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ble, how to tell what particular ballots were cast at any 
specified voting place in Calhoun county, and therefore 
prays that the “ballots” may be produced for inspection 
upon the trial of the contest, ete.” 

To this, we object (1.) That it is not filed in time ; the 
Code requiring the Contestant to “give notice with spec- 
fications and affidavit, within sixty days” after the election 
takes place. Chapter 6, section 2. This period elapsed 
on the 21st day of October 1872. (2.) The charge and 
prayer of this supplemental petition are inconsistent, in- 
definite, and present an impossible inquiry to the court. 
We therefore move to quash it. 

On the 9th day of Noy. 1872, the Contestant served 
upon Respondent a paper purporting.to be a “Replica- 
tion to return notice of Respondent, and additional no- 
tice with specifications” of Contestant. 

This additional notice, ete., are objected to as not filed 
within the sixty days, as required by law ; and upon this 
point the court will observe that the Code, chapter 6, 
section 2, allows the contestant sixty days in which to 
prepare his case, and the respondent but thirty. Then 
the parties are required to finish taking depositions with- 
in forty days after the respondent’s return notice is de- 
livered. 

“In other respects, the regulations contained in that 
chapter regarding contests for seats in the legislature are 
to be observed, so far as they are applicable.” 

But it may be contended that section 4 allows addi- 
tional notice or notices if new facts be discovered. This; 
however can only be permitted within the term of 60 
days ; otherwise it would be absurd to limit the time at 
all. Because, if the time is not material, but the amend- 
ment may be made at any time within the period allowed 
to take depositions, it is very evident that the grossest 
injustice could be perpretrated upon the respondent, by 
simply giving him, in the original notice, the most gene- 
ral and indefinite charges, withholding the most impor- 
tant—and then, when it would be too late to make de- 





683 


1873. 
January 
Term. 


Loomis 


Vv. 
Jackson. 








684 


1873 
January 
Term. 





Loomis 
Vv. 
Jackson. 





SUPREME COURT OF APPEALS 


fence by taking proof, ete., to serve him with the essen- 
tial specifications of the contest. It is clear from section 
2, that, as to the time of giving the notices of contest, 
in cases there provided, that section is to control ; but 
in other respects the regulations contained in that chap- 
ter respecting contests for seats in the legislature should 
be observed so far as applicable. The opinion of the 
court in Kneass’ case does not controvert this view. 

Should the court overrule this motion, I then move 
to quash the additional notice and specifications, for the 
reasons stated upon the motion made to the original no- 
tice and specifications. 


Woops, Judge. 


In this case, the respondent James M. Jackson who 
had been voted for, as a candidate for the office of judge 
of the 5th judicial cireuit, at the election held therein 
on the 22nd day of August 1872, having been duly cer- 
tified, by the several boards of supervisors of the counz 
ties composing the said circuit, to have received the 
largest number of votes, was proclaimed, by the governor 
of the state, duly elected to the office of judge of the 
said circuit. 

The contestant George Loomis who had also been a 
vandidate at the said election for the said office of judge, 
gave notice to the Respondent of his intention to con- 
test his election to said office; setting forth three distinct 
ground of contest, with fourteen specifications thereto 
annexed; which were duly served upon said Respondent 
on the 5th day of October 1872. 

The Contestant, claiming to have discovered new facts 
after he had given his original notice and specifications, 
caused to be served upon the Respondent a new notice, 
with four additional specifications, on the 9th day of 
November 1872; and afterwards, on the 26th day of 
November 1872, he caused to be served on said Respon- 
dent an additional and supplemental specification, “as 
an appendage to his former specifications.” 
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The Contestant presented to this Court a petition, 
addressed to ‘His Excellency, J. J. Jacob, Governor of 
the State of West Virginia,” of which the said original 
notice and the fourteen specifications thereto attached 
were made a part; he also presented said new notice, 
with said four additional specifications, and the said sup- 
plemental specification; all of which were filed, subject 
to all just and legal exceptions. 

The Respondent thereupon moved the Court to quash 
the said petition, notices and specifications, for errors 
apparent upon the face thereof, and because the said new 
notice and specifications were not served within sixty 
days next after the said election. After the Court had 
sustained the said motion to quash said notices and spe- 
cifications, the Contestant moved the Court for leave to 
amend said specifications and notices, by filing, as parts 
thereof, copies of the certificates, made by the several 
boards of supervisors of the counties in said circuit to 
the governor, of the result of said election for judge in 
their respective counties; which motion the Court 
overruled. 

The fact that no case has ever before occurred in the 
history of this State, in which the election of a judge of 
the circuit court has been contested, in the manner. pre- 
scribed in chapter 6 of the Code of West Virginia, 
elothes the case at bar with peculiar interest, not only 
to the distinguished gentlemen immediately interested in 
its result, but to all the people of the State. 

Presenting for judicial construction, many important 
questions touching the requirements of the 3rd and 6th chap 
ters of the Code of West Virginia, in conducting elec- 
tions, and in making returns thereof; the Court approached 
the consideration of them, with an earnest and anxious 
aesire to reach such conclusions, resting upon principle 
and authority, as willsecure to the qualified voters the 
fair expression of the popular will in every legal election; 
at the same time, prevent the defeat of that will, thus ex- 
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pressed, by the errors, negligence, ignorance, or even 
fraud of the officers or agents conducting the same. 

Among the questions presented, are: In what manner 
is the matter of a judicial contest inaugurated? To 
whom must the petition be addressed? Is the petition 
filed in this case a sufficient petition? Do the pro- 
visions of the 6th chapter of the Code of West Vir- 
ginia, authorize the contestant to give to respondent 
new notices of additional facts discovered after the 
expiration of sixty days next after the said election ? 
What are sufficient specifications? And can the speci- 
fications be amended during the trial, by the addition 
of new and material allegations ? 

The novelty, as well as the importance, of these and 
other questions of law arising in this case, must be my 
apology for presenting the reasons that have brought 
my mind to the conclusion hereinafter stated. 

The first question naturally presented is, what is the 
extent of the jurisdiction of this Court? By reference 
to the 13th section, chapter 6 of the Code, it will be per- 
ceived that its jurisdiction is limited to “decide impar- 
tially according to law and the truth upon the petition, 
returns and evidence to be submitted to it, and to hear 
and determine the case presented in such petition, and 
to certify its decision to the governor.” 

This jurisdiction necessarily draws to itself the right 
to hear and determine all questions touching the regu- 
larity and legality of the acts of the officers, or persons 
conducting the election, and making and certifying the 
returns thereof. It may be, and upon, a proper case 
made, it is required to re-examine all, or such parts of 
the election returns in said circuit, as it may deem ne- 
cessary, and, if errors be found therein, to correct them 
according to the law and the truth. While its authority 
is thus ample, it will not fail to remember that all offi- 
cers and other persons engaged in conducting said elec- 
tions, or in making the returns and certificates of the 
result thereof, as required by law, are, in this Court en- 
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titled to the legal presumption that they acted in accor- 
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alleged, and fully proved. 

The motion of Respondent to quash, brings up for 
consideration and determination. the legal questions aris- 
ing upon the face of the said petition, notices and spe- 
cifications, as well to the legal sufficiency thereof, es to 
the right of the Contestant to rely upon his said new 
notice and specifications, given to the Respondent after 
the expiration of the sixty days next after the election, 
and after the service of the original notice and specifi-. 
cations. 

First in the order of inquiry is the question—does 
the 11th section of chapter 6 of the Code of West Vir- 
ginia, authorize the Contestant to give to the Respondent 
the new notice and specifications, of newly discovered 
facts, filed in this case? 

The provisions of the said 6th chapter of the Code, 
must settle this question, it is merely one of construction 

It is evident that in every contested election provided 
for in the 11th section, it was intended that it should be 
commenced and ended within a comparatively short 
space of time; and that it was not intended to permit an 


incumbent to hold his office much beyond the limit of 


its constitutional term, and thus enable him to carry on 
a protracted and dilatory contest with the person certi- 
fied to have been elected to that office. 

It is provided by section 2 of chapter 6 of the Code, 
that a contest with a member of the house of delegates, 
must be commenced within twenty-one days, and with 
a member of the senate within forty days, next after the 
election; and by the 11th section it is further provided, 
that a contest with a governor, secretary of the state, 
treasurer, auditor, attorney general, judge of the su- 
preme court of appeals, or of a circuit court, must be 
commenced within sixty days after the election. In 
each instance, the period within which the contest is to 
be commenced is enlarged in proportion as the party 
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whose right is to be contested, was elected by the voters 
from a small or large district. 

A party who desires to contest the election of a judge 
of a circuit court, is required to give notice, with spe- 
cifications, to the party whose right is contested wthiin 
sixty days next after the election; the return notice of 
the respondent must be given to the contestant within 
thirty days after the service of his notice upon respon- 
dent; and the taking of all depositions must be concluded 
within forty days after the service of said return notice. 
“In other respects, the regulations contained in chapter 
6 respecting contests for seats in either branch of the 
legislature shall be observed, as far as practicable.” 

By section 4 of chapter 6 of the Code, it is expressly 
declared, that, in contests respecting seats in the legisla-> 
ture, “If new facts be discovered by either party after he 
has given notice as aforesaid, he may give additional notice 
or notices to his adversary, with specifications and affidavit 
as above prescribed.” The contestant in a judicial contest, 
needing all the time allowed by the law to collect the 
facts of the case, may postpone the service of his notice 
of contest until the sixtieth day after the election ; and 
the the respondent may in like mannerand for a similar 
reason, delay the service of the return notice until the 
thirtieth day thereafter. To deny the contestant the 
right to serve a new notice of facts discovered after the 
service of his original notice, and after the expiration of 
said sixty days, might place him in a very great degree 
at the mercy of the respondent. - The new facts or some 
clue to the discovery of them, may, for the first time, be 
disclosed by the return notice itself, and to deny the 
right, under such circumstances, might be equivalent to a 
total denial of justice to the contestant. 

As all the depositions are required to be taken within 
forty days next after serving the return notice, and as 
section 8 of chapter 6, declares that neither party shall 
have the benefit of any deposition, unless taken ‘upon 
reasonable notice to the adverse party, it cannot be per- 
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ceived how material injury or injustice could thereby 
be done to the respondent. Iam, therefore, of the opin- 
ion that new notices with additional specifications of new 
facts, discovered after the service ofthe original notice and 
specifications, and after the expiration of said sixty days, 
may be given by the contestant within the forty days 
allotted for taking the depositions—subject always 
to the limitation necessarily implied in sections 5 and 8, 
of chapter 6, requiring that all depositions in support 
thereof, shall be taken upon reasonable notice to the ad- 
verse party. But in every such instance, it must appear 
by proper averments that the facts relied on to authorize 
the giving of the additional notice or notices, are new 
facts; and were discovered after the service of the original 
notice ; and that they are such as the. party could not 
have learned at that time by the exercise of due diligence; 
and that they are also material and relevant to the main 
question in controversy. 

The petition filed in this Court, is addressed to the 
governor of the state; and sets forth the grounds of con- 
test; and exhibits, as part thereof, the said original notice 
and specifications; and prays that a special court may be 
convened according to the 13th section of chapter 6, for 
the trial thereof; for the production of the ballots, poll 
books and inspectors certificates for the various counties; 
and for general relief, in accordance with said notice. 

The petition should have been addressed to this Court, 
and not to the governor. It ought not to have contained 
any prayer for relief, beyond what this Court is author- 
ized to afford; which is confined to the duty of certifying 
to the governor which of the parties to the contest had 
been elected to the office of judge or that no legal elec- 
tion therefor had been held in the said circuit. 

Before the Contestant could rightfully invoke the au- 
thority of the governor to convene the special court pro- 
vided by the 13th section of chapter 6, and procure tes- 
timony to be used before it, on the trial of the contest, 
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it was necessary that he should file with the governor in 
his office, a petition with copies of his grounds of con- 
test, notice and specifications, as the basis of his action 
in convening this Court. Such petition must remain in 
the governor’s office, for without it, he could have no 
evidence upon which to base or justify his official action. 

The petition of the Contestant, containing, as it does, 
matters not properly addressed to this court, will not for 
that cause be held bad, but the irrelevant matters must 
be treated as surplussage. The sufficiency of this peti- 
tion, embracing, at it does, the grounds of contest and 
the original notice with the fourteen specifications there- 
to annexed, must be determined by the principles of law 
established in similar cases of contest in other states, as 
modified and controlled by the particular provisions of 
the Code of West Virginia. 

Many of the provisions of the law in regard to the 
manner of holding and conducting the elections and 
counting the votes and certifying the result, must be 
held to be directory only, and intended to point out to 
inexperienced and ignorant persons, who are sometimes ne- 
cessarily called upon to actas election officers, a plain, easy 
and direct way by which they are to attain the great end of 
their creation, viz: To ascertain the true result of the 
election. When the true result of a legal election has 
beeu ascertained, or can be ascertained, by the officers 
charged with the performance of this duty, no irregularity, 
mistake or even fraud committed by any of the officers 
conducting the election, or by any other person, can be 
permitted to defeat the fair expression ofthe popular will 
as expressed in said section. In the case of the People 
vs. Cook, 8 N. Y. 67, it was held by the Court of Ap- 
peals of that State, that “The rule was well settled, that 
statutes directing the mode of proceeding by public offi- 
cers are directory, and are not regarded as essential to 
the validity of the proceedings themselves, unless it be 
so declared in the statute.” Judge Cooley, in his “Con- 
stitutional Limitations,” p. 75, commenting on the de- 
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cision of the Court in People vs. Cook, says: “The 
Court was right in holding that the election was not to 
be avoided for a failure in the officers appointed to con- 
duct it, to comply in all respects with the directions of 
the statute.” 

The reasons on which this well established rule is 
founded, are so clearly set forth in Cooleys Con. Lim. 
p- 617, that they may with propriety be here repeated : 
“As the execution of these statutes must very often fall 
into the hands of men unacquainted with the law, and 
unschooled in business, it is inevitable that mistakes shall 
sometimes occur, and that very often the law will fail 
of strictcompliance. Where an election is thus rendered 
irregular, whether the irregularity shall avoid it or not 
must depend, generally, upon the effect the irregularity 
may have had in obstructing the complete expression of 
the popular will, or the production of satisfactory evi- 
dence thereof. Election statutes are to be tested like 
other statutes; but with a leaning to liberality, in view of 
the great public purpose which they accomplish; and ex- 
cept where they specifically provide that a thing shall 
be done in the manner indicated, and not otherwise, 
their provisions, designed merely for the information and 
guidance of the officers, must be regarded as directory 
only; and the election will not be defeated by a failure 
to comply with them, provided, the irregularity has not 
hindered any who were entitled (to vote,) from exercis- 
ing the right of suffrage, or rendered doubiful the evi- 
dences from which the result was to be declared.” In 
People ve. Cook, the Court announced the rule in regard 
to irregularities to be, that “Any irregularity in conduct- 
ing an election, which does not deprive a legal voter of 
his vote, or admit a disqualified voter to vote, or cast un- 
certainty on the result, and has been occasioned by the 
agency of a party seeking to derive a benefit from it, 
should be overlooked in a proceeding to try the right to 
an office depending on said election.” See also 16 
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Mich. 283; 29 Ills. 72; 19 Barbour 540; Chadwick vs, 
Melvin, Brightly L. C. E. 256. 

The following irregularities, have been held to be im- 
material: where the inspector acted as clerk ; and where 
more than the lawful number of inspectors acted at the 
election ; Brightly L. C. E. 452: where a clerk as- 
sumed the place$of an absent inspector 1 Brewster 
69: where one of the clerks during the election became 
so much intoxicated as to be unable to continue his 
labors, and another person was called, who acted in his 
place, without being sworn, until the regular clerk was 
able to resume his labors; see Boileaus case, Brightly 
L. C. E. pp. 268, 452: where the election officers, be- 


‘ing illiterate, called in a person who was not an election 


officer or clerk, to take the ballots from the box and read 
them to the tellers, at the invitation of the election offi- 
cers; see Sprague v. Norway, 31, California 175; the 
omission of the inspectors, while counting the votes, to 
take out the ballots deliberately from the boxes, and 
read aloud the names printed thereon: 2 Pars. 515; and 
lastly, the omission of the judges or clerks ofan election 
to sign the poll books, to fill up blanks in the caption, 
or to state the aggregate number of the votes all which 
may be corrected by parol, and when corrected, used as 
competent evidence of the result of the election; 19 
Ohio St. R. 189. 

It may therefore be safely affirmed, that no irregular- 
ity, or even misconduct, on the part of the election offi- 
cers, or other persons, will vitiate an otherwise legal 
election, unless the result thereof has been thereby 
changed, or rendered so uncertain as to make it impos- 
sible to ascertain the true result. A different rule 
would make the manner of preforming a public duty, 
more important than the duty itself. As nothing can be 
proved, that is not alleged, it follows that a contestant, 


either in his petition or notice of the grounds of contest 


and specifications, must by direct averments substantially 
shew what was the result of the election as declared by 
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the returning officers, and in what manner and to what 
extent that result will be affected by the errors, irregu- 
larities and illegalities complained of in the specitica- 
tions. And unless it further appear upon the face of the 
petition, notice or specifications, that the result of said 
election will be so changed by proof of said allegations, 
as to overcome the majority of the person who has been 
declared duly elected, or to shew that it is impossible 
to ascertain the true result, it will be the duty of the 
court, on motion, toquash the same. But, inasmuch, as 
the petition filed in this case does not contain any aver- 
ment as to what the result of said election was, the question 
as to the effect of such an averment in the petition, does 
not arise, and is not determined. See Cong. Elec. Cases 
161, 383, and Brightly L. C. E. 352, 356 and also 
323, 324. 

This principle was fully recognized by the court in 
Kneass’ case, 2 Pars. 558, where itheld, “That every peti- 
tion alleging an undue election and false return, must be 


complete in itself, and must state such grounds as would, 


if supported by proof, be cause for rendering it void, 
or declaring another elected; and when some of the 
grounds alleged are irregularities, which if proved 
would not be sufficient cause for setting aside the elec- 
tion, such specification will be stricken out on motion.” 
Leaving, for the present, the consideration of the forego- 
ing cases arising in other states, where these questions 
were carried at once from the officers conducting the 


elections into their common law courts, by petition or 


information in the nature of a “writ of quo warranto,” 
let us return to a careful examination of our own Code 
which by special provisions, enables us to correct all 
irregularities, mistakes and even frauds committed or 
caused at or after the election} by the election officers or 


other persons, without being driven to the necessity of 


making a formal contest. 
By section 18 of chapter 3 of the Code it is provided, 
hat “no error or mistake in the designation of the 





693 


1873. 
January 
Term. 





Loomis 


v. 
Jackson. 











694 


1878. 
January 


SUPREME COURT OF APPEALS 


office or person shall vitiate any ballot, or cause it to 
be rejected from the count, if it be manifest what was 
intended by the voter.” 

By the 64th section of chapter 3 it is further provided, 
“That no illegal vote received, nor legal one rejected 
at any voting place, shall cause the return taken at such 
place to be set aside for that cause, but the fact may be 
shown by proper evidence before the final judges of 
the election, and the return in these respects corrected.” 
These two provisions remove many of the difficulties 
that without them would be constantly arising. 

By acareful examination ofsecs. 62, 65 and 66 of Chap. 
3 ofthe Code, it willbe perceived that the boards ofsuper- 
visors in the several counties, are charged with the per- 
formance of many of the highest duties that can be de- 
volved upon any judicial tribunal, viz: to procure cor- 
rect returns and ascertain the true result of all elections 
in their several counties. 

They are required, “To convene at the court house on 
the 5th day after every election héld in their county; and 
their clerk is required to lay before them the ballots, 
poll books and inspectors certificates of the results of the 
election at the several voting places; they may, if they 
deem it necessary, require the attendance of the inspec- 
tors or other persons present at the election, and exam- 
ine them under oath respecting the same; they may 
demand the production of the poll books and certificates 
filed in the reccorder’s office; and also make such other 
order as shall seem proper to procure correct returns 
and ascertain the true result of the election in their 
county ; they may adjourn from time to time ; and open and 
examine the sealed packages of ballots, and recount the 
same.” Having done all these things, or such of them 
as they deemed necessary to enable them to perform 
these judicial functions, they are, by the 66th section of 
chapter 3, further required, under the regulations pre- 
scribed in the 62d section, “to carefully ascertain the re- 
sult of the election in their several counties, for judge, 
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&c., and cause to be signed by their presiding officer 
and clerk the certificates thereof specifically prescribed 
in said section.” ' 

A grant of authority thus extensive to call and ex- 
amine witnesses, to compel the production of papers, to 
open, inspect, examine and count the ballots, and to make 
all orders deemed necessary to enable them to discharge 
these duties, and to continue their examination by ad- 
journments from time to time, until they have ascertain- 
ed thetrue result of the election, indicates, in the strong- 
est possible manner, the intention of the legislature to 
create a judicial tribunal, whose determinations upon 
that subject should be entitled to the force and validity 
of a judgment, until impeached on the grounds of mis- 
take, corruption or fraud precisely averred and clearly 
proved. Taken together, these provisions of the Code 
clearly shew that they were intended to avoid the neces- 
sity of resorting to contested elections of judges and 
state officers, except in cases of mistake, corruption or 
fraud, by providing the people with a tribunal essential- 
ly and peculiarly their own, always accessible to them, 
to the judgment of which, in the first instance, the re- 
turns of all elections are submitted for examination and 
correction. 

It is also clear, to my mind, that the legislature further 
intended that no legal election should be set aside upon 
the ground of illegal votes received, or legal votes re- 
jected, or any ambiguity in the ballots as to the designa- 
tion of the person voted for, or of the office intended. 

As all the ballots, poll books and inspectors certifi- 
eates from all the voting places in every county, are re- 
quired to he laid before the board of supervisors of said 
county, who are authorized to examine, inspect, hear proof 
of,and correct the same before they ascertain and cer- 
tify the “true result,” it is a just and reasonable presump- 
tion of law, that all errors, irregularities and illegalities 
committed at the election, or existing at the time the 
election returns are examined by the boards of super- 
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visors, must, in the absence of averments and proof to 
the contrary, be taken and held to have been corrected by 
said boards, and excluded from certificates of the cor- 
rect result. 

As a necessary deduction from this principle, it fol- 
lows that any specification which alleges errors, irregu- 
larities, illegalities or maleonduct on the part of the 
officers or other persons conducting the election, com- 
mitted before the action of the board of supervisors 
was had thereon, must be held insufficient, unless it is 
further alleged that the said errors were carried into, and 
formed a part of the result of the election as certified by 
the board of supervisors. 

Let us now apply these principles to the petition, no- 
tices and specifications filed in this case by the Contes- 
tant, and now submitted tothe Court on said motion to 
quash. 

The Contestant relies upon three grounds of contest, 
in substance as follows : 

“Ist. He was a candidate for the office of judge of the 
circuit court for the fifth judicial circuit, and was voted 
for as such at the election held therein on the 22nd day 
day of August 1872; and that he received a higher num- 
ber of votes than did the respondent James M. Jackson; 
and he is entitled to have same allowed to him, and, in 
consequence thereof, to be commissioned judge in the 
said circuit.” 

“2nd. In divers precincts in the several counties com- 
posing the said circuit, there was such malconduct at 
the voting places therein by the officers conducting the 
election, and such interference by others suffered at the 
polls, as to preclude a fair expression of the will of the 
legal voters, voting and offering to vote, as to render it 
impossible to determine at such voting places who was 
the choice of said voters for said office of judge ; not- 
withstanding which, the election officers then and there 
acting, whose duty it was to declare the result of said 
election, declared the same in favor of said James M. 
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Jackson, wrongfully and to the prejudice of the Contes- 
tant.” 

“3rd. At the court house of Wood county in Park- 
ersburg, when the inspectors and clerks in the presence 
of the supervisors were counting the ballots, they found, 
in two instances, two ballots folded together; and the 
names on each were the same, and Contestants name was 
on all of them, as the person voted for as judge ; all of 
said ballots so found folded together were destroyed by 
said officers, and none of them was counted; and said 
Jackson was present, directing them to be destroyed ; 
therefore, the Contestant claims that, after the certificates 
of the several boards of supervisors shall be corrected in 
the manner set out in his several specifications, these 
ballots so destroyed would of themselves change the re- 
sult of the election.” 

It will be perceived that these grounds of contest fail 
to allege the number of votes which the boards of su- 
pervisors of the several counties certify were given to 
the Contestant, or to the Respondent, or what majority of 
the Respondent was to be overcome by the Contestant. 
In other words, the actual result of the election does not 
appear. Unless some other part of the record of the Con- 
testant’s case as now presented to the Court, supply this 
necessary fact, and also that the result of the election 
will be thereby changed in favor of the Contestant, or 
that the election itself was illegal, the motion of the 
Respondent. to quash must be sustained. 


Of the specifications, 


The Ist sets forth; “That the board of supervisors of Pleas- 
ants county certified to the Respondent 387 votes, and to 
the Contestant 345 votes; whereas, in Grant township 
in said county, the Contestant received five votes more 
than he is certified there to have received; which were 
not counted to him, as appears by the poll books, tally 
sheets and ballots at that voting place.” 
86 
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This specification is defective, because it does not 
thereby appear that the said error of five votes was car- 
ried into the result as certified by said board of super- 
visors. As such an error was apparent upon the papers 
laid before them on the 5th day after the election, and 
as it became their duty to correct it by excluding it from 
their certificate of the result, it is not to be inferred by 
this Court that they failed to correct it, especially when 
the Contestant declines to allege it. 

The 2nd specification sets forth; “Thatin McKim town- 
ship in Pleasants county, during the election, before the 
ballots were counted, the ballot box was opened, and one 
Hanson Pointer took out of it nineteen ballots, more or 
less; that he was not an election officer, and he had no 
authority to doso ; that one Simpson Jones, who was 
the supervisor then and there conducting said election, 
acted in the twofold character of clerk and supervisor of 
said election contrary to law ; and that said election at 
that place was conducted generally in such manner as 
to repel the presumption that the ballots were not tam- 
pered with. For these causes he asks that the poll taken 
at that place be set aside.” 

All these acts may have been perfectly innocent, and 
the election, for aught that appears, may have been per- 
fectly fair. The actof Hanson Pointer, in taking a bal- 
lot from the box, was an impertinent interference with 
the election, and deserved rebuke. But how many bal- 
lots were so taken out? “Nineteen, more or less!” This 
may be equally true when said of one or one thousand 
ballots. The act is a mere irregularity ‘which in no man- 
ner affected the result of the election. Was the ballot 
taken out by Pointer restored to the box? If not, the 
board of supervisors could have corrected it, and it was 
their duty to do so. It is not alleged they did not do 
so. It is therefore to be presumed they did. The Court 
has not’been able to find any law forbidding the super- 
visor, or any of the inspectors, conducting the election 
to act as clerk. It may have been impossible to obtain 




















OF WEST VIRGINIA. 


a suitable clerk ; and a legal election is not to be per- 
mitted to fail for want of a clerk. See People vs. Cook, 
Brightly L. C. E., 441,442. For these reasons, I am of 
opinion that this specification is fatally defective: 

The 3d specification contains three clauses. The 1st 
alleges; “That the board of supervisors of Calhoun county 
certified that Respondent received in that county 469 
votes, and Contestant 186 votes; which was erroneous, 
because in Washington township in said county, the in- 
spectors counted Respondent two votes more than he re- 
ceived.” The 2nd clause of this specification alleges; “That 
the inspectors of Sherman township counted to the Re- 
spondent ten votes more than he received, and that both 
of said errors were carried by the board of supervisors 
into their certificate, and formed a part of 469 votes.” 
The 3rd clause alleges; “Thatin Washington township in 
said county, Contestant received 13 votes, and that the 
inspectors of the election at that place counted to him 
only 9 votes, being four less than he received; and that 
the board of supervisors did not include said four in said 
186 votes.” It does not allege any error or mistake in 
the judgment and consequent action on the part of the 
election officers, or of the board of supervisors, in not 
counting said four votes; they may have been illegal 
votes, which fact, if known to the said officers, or board, 
would cause them to be rejected from the count ; and for 
aught that appears they acted rightly in not counting 
them. In the absence of such an allegation, this Court 
is bound to presume that their action was correct. For 
these causes said 3rd clause is defective. 

The said Ist and 2nd clauses of this specification 
would be sufficient but for an objection which, in the 
opinion of a majority of the Court, underlies the whole 
case. : 


The 4th specification alleges only; “That in Sheridan 
township in Calhoun county, on the day of the election, 
and before the poll was closed, the ballot box was opened 
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several times, and the ballots handled, examined and 
tampered with by unauthorized persons; and other mis- 
conduct, and irregularities were practiced to such an ex- 
tent as to invalidate the poll at that place.” 

It is not alleged or pretended, that there were any 
ballots handled except those in the ballot box, or that 
any ballot was abstracted, lost or distroyed, or that any 
spurious ballots were introduced. It charges only an 
irregularity, proper for the correction of the board of 
supervisors. If any error in the result was occasioned 
thereby, it was their duty to correct it. It is not pre- 
tended they did not do so. For these causes this speci- 
fication is insufficient. See 29 Ills. 72, 1 Brewster 69. 
Brightly L. C. E. 268, 452. 

The 5th specitication charges; “That at the voting place 
in Grant township in Ritchie county, the persons who 
actually conducted the election at that place, were per- 
sons other than the legal officers, for conducting the 
election at that place, and that such persons were not 
sworn.” 

It does not, therefore, follow that the election was not 
fairly conducted, or that the persons referred to were 
not authorized by law to conduct the election. Section 9 
of chapter 3 of the Code, expressly authorizes persons 
other than the election officers to conduct elections in 
the absence of these officers. This whole subject was 
necessarily considered and acted upon by the board of 
supervisors, and their action is not impeached. 

The specification must therefore be held insufficient. 
See Boileaus case, Brightly L. C. E. 268, 452. 

The 6th specification sides “That at Burning Springs 
township in Wirt couniy, Jasper Gibson and George Mor- 
gan who were minors at the time of the election, voted for 
Respondent.” 

And specification 7 charges; “That at the elec- 
tion in Parkecsburg, six other persons who are named, 
who were not qualified voters, voted for Respondent.” 
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Both of these last two specifications are fatally de- 
fective, because the 6th does not allege that the two 
illegal votes were counted to Respondent, either by the 
inspectors of the election, or by the board of supervi- 
sors of Wirt county; and because the 7th, in like 
manner, fails to allege that said six illegal votes were 
counted to Respondent by the board of supervisors of 
Wood county. This Court will not presume they were 
so counted, as the Contestant has failed to allege it. 

The 8thspecification charges; “U pon the personal know- 
ledge of Contestant, that at the court house, the voting 
place in Parkersburg township in Wood county, after 
the polls were closed, while the ballots were being coun- 
ted, and before the count was concluded, the respondent 
James M. Jackson did take hold of, handle and displace 
a great number of said ballots before the same had been 
fully counted; and claims for these causes, that all the 
poll received by Respondent at that place be set aside, 
because said acts were improper, unwarrantable and 
illegal ; leading to well grounded suspicions, of unfair- 
ness, and operated to his prejudice.” 

The acts here complained of are; that “Respondent 
took hold of, handled and displaced” the identical bal- 
lots which had been voted at that place; and the effect 
of the acts was only to “lead to well grounded suspic- 
ions of unfairness.” 

“Suspicions of unfairness,” however well founded, are 
not facts. If any ballot was abstracted, altered, de- 
stroyed or exchanged, or if any other act was then and 
there done by Respondent, calculated to produce a false 
result, why not allege it? The specification being made 
by Contestant upon his personal knowledge, it is but just 
to presume that it would have been alleged if it had ex- 
isted; and according to the well established rules of 
pleading, the court must presume that what is not alleged 
does not exist. Did the Contestant by this specification 
intend to charge that the Respondent had been guilty of 
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a fraud upon the election by handling the ballots? If 
so, a recurrence to the rules of pleading will shew that 
it is insufficient for such a purpose. Fraud is never to 
be presumed it must be particularly alleged, especially 
when the act charged as a fraud may be innocent. See 
1 Randolph, 250; 3 Randolph, 507; 44 Barbour, 169; 
Hillard on Remedies for Torts. 170. The authorities 


_ fully warrant me in announcing the rule in such cases to 


be, that in pleading a fraud, the pleader must by apt 
words allege in his pleading every act, fact and intent 
which necessarily enter into, and constitute that partciular 
fraud ; and these essentials must be alleged with such 
precision and certainty as to exclude every construction 
except the fraudulent aud wrongful purpose complained 
of; and if, from the face of the pleading, it is doubtful 
whether the allegations do in fact amount to that particu- 
lar fraud or not, it is not well pleaded. As a charge of 
fraud this specification is utterly insufficient, and, di- 
vested of this character, it descends to a mere insinua- 
tion, and dwindles into an irregularity from which it is 
not pretended any change was caused in the result of 
the election at Parkersburg. This specification, for the 
reasons heretofore given, and for the additional reason 
that it charges an irregularity which was subject to ex- 
amination and correction by the board of supervisors, 
whose action thereon is not impeached, must be held in- 
sufficient. 

Specification 9, alleges in substance the same irregu- 
larity and no more, and is defective for the same rea- 
sons. 

The 10th specification alleges; “That at Parkersburg after 
the polls were closed, and the ballot box opened by the 
inspectors, they did not take the ballots out of the box 
“one at a time,” but unlawfully took them out of the 
box, culled and separated the ballots into different par- 
cels and laid them out upon a table, before the inspec- 
tors read from said ballots the designation of the offices 
to be filled, thereby increasing theop portunities for said 
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ballots to be tampered with; and in consequence of such 
acts of the election officers, the Contestant asks to set 
aside allof Respondents poll at that place, of 665 votes.” 

To grant such a request, for such a cause, would estab- 
lish a principle which would place in the hands of elec- 
tion officers the power to defeat the fair expression of 
the popular will at any and every election; it would be 
to set a higher value upon the manner of counting the 
ballots, than upon the ballots themselves; and it would 
operate to defeat a large proportion of the elections re- 
quired by law to be held. 

This specification presenting a ‘mere irregularity, not 
affecting the true result of the election, must be held 
insufficient. 

The 11th specification contains two clauses. The first 
alleges; “That at the election in Parkersburg, the inspec- 
tors, in counting the ballots, found in two or more in- 
stances, two or more ballots folded together on which 
the names were the same, and Contestant’s name was on 
each and every of them as the persons voted for ,as 
judge for said 5th circuit; and that ,they destroyed all, 
and counted none of them; and that Respondent was 
present directing the same to be done.” ‘This was such 
an error as the board of supervisors could and should 
have corrected, It is not alleged that they did not cor- 
rect it; nor is their action impeached or even questioned; 
neither does it affirmatively appear that said error 
was carried into and formed part of the result, certified 
as the true result of the election in Wood county. The 
second clause in this specification seis forth that: “After 
said inspectors of said election at Parkersburg, had taken 
from the ballot box, and counted as many ballots as cor- 
responded to the number of names on the poll books, 
they found in the box three ballots in excess, on each of 
which was Contestant’s name as the person voted for as 
judge, which the inspectors destroyed by the direction 
of Respondent; and he claims that these three ballots, 
thus found in excess, might have been counted for Con- 
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testant, but for the action of the Respondent in the 
premises, and the illegal manner of taking the ballots 
from the box as hereinbefore stated; and Contestant 
further claims that the destruction of said ballots, as above 
stated, would of itself change the result of the election 
after the same should be corrected of the errors set forth 
in his foregoing 1st and 3rd specification.” 

It was the duty of the inspectors to destroy the three 
ballots in excess, found remaining in the ballot box, 
without unfolding or opending them, or suffering any 
person to learn their contents. The speculation, as to 
what other ballots might have remained in the box, pre- 
sents an impossible, and therefore useless inquiry; and 
the claim resting thereon must necessarily fall with it. 
For these causes, the whole specification is insufficient. 

The 12th specification states that; “After the ballots 
cast at all the voting places in Wood county, had been 
by the several inspectors enclosed in sealed envelopes 
properly endorsed, returned and delivered to the clerk 
of the board of supervisors of said county on the 28th 
day of August 1872, and before the said board, then 
and there convened, had examined said inspoctor’s certi- 
ficates, laid before them by their clerk, the Respondent 
caused the sealed package of ballots cast at Parkersburg, 
to be broken open and examined, and the ballots therein 
contained to be handled and misplaced, without a ma- 
jority of the said board of supervisors being present at 
the time and place when and where they were so broken 
open, examined, handled and misplaced; and that only 
two of said supervisors were present at the time said 
acts were done; and that they and Respondent, at his 
procurement, did unlawfully break open the sealed pack- 
of ballots, in number between 1000 and 2000; and that, 
after said ballots had been so handled, examined and 
meddled with, they were left in a loose, unsafe condition, 
and were not'again sealed up, along with the original 
envelope, in another envelope, which Contestant avers, 
was to his prejudice in the premises; and also, that 
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said two supervisors and Respondent, in counting” said 
ballots, ascertained that Respondent had received a less 
number of votes sor the office of judge, than the inspec- 
tors of Parkersburg township had certified, although the 
said two supervisors reported to the full “board,” that 
the certificate of the inspectors was correct ; for which 
causes, Contestant claims that Respondents whole poll in 
Wood county of 1877 votes, may be set aside.” 

It might, perhaps, be sufficient to say that this specifica- 
tion is fatally defective, because, like many others, it fails 
to shew or impeach the action of the board of supervisors 
in regard to the said returns, 

It was their duty “to procure correct returns and as- 
certain the true result” of the election in Wood county ; 
they were then and there convened, on the 5th day after 
the election, for that purpose ; their clerk had laid be- 
fore them the poll books, ballots and inspectors’ certifi- 
eates; they had been informed by two of their own 
body, that the sealed package of the ballots cast at Parkers- 
burg had been, by them, broken open and counted; that 
by that count they had ascertained a perticular result; 
they had unlimited power to procure testimony, exam- 
ine witnesses, and they therenpon ascertained a result, 


which they judicially determined was the true result of 


the election in Wood county; and which, in obedience 
to the requirement of the law, they caused to be certified 
to the governor. 

Under these cireumstances, this Court cannot presume, 
in the absence of any averment of facts tending to im- 
peach their action, that the result which they ascertained 
and certified, was not the “true result” of the election in 
Wood county. 

But if said specification was not defective for the 
rauses Which I have pointed out, it is liable to another 
exception which is necessarily fatal, viz: that every al- 
legation therein contained may be true asstated, and yet all 
the acts complained of may be not only innocent, but con- 

87 
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sistent with the law and the honest discharge of official 
duty, and the exercise of private right. It is the right 
of every voter to appear before the board of supervisors, 
while sitting as a tribunal to ascertain the true result of 
an election, and, upon his motion made to them, to pro- 
cure the sealed packages of ballots to be broken open 
and counted; which must necessarily cause them “to be 
handled, examined and misplaced.” 

It is the right of the board of supervisors, if they de- 
termine to recount the ballots, to appoint a committee of 
their own number, less than a majority of the whole, to 
perform that duty, and report the result of their exami- 
nation and count, to the full board, which may adopt it 
as their own act; and, unless the board otherwise deter- 
mine, any person desiring to doso may be present and wit- 
ness the recounting of the ballots. Acts which may thus 
bear an innocent construction, and which, as set forth 
in this specification, almost demand such construction, 
cannot, in my opinion, be held sufficient to defeat the fair 
expression of the popular will} as expressed in a legal 
election. 

It is not deemed necessary in this opinion to refer to 
the remaining portion of this specification, which relates, 
principally, to a contested election between two gentle- 
mien for the office of justice in Parkersburg, further than 
to remark, that as a specification it is wholly immaterial, 
and as an argument irrelevant, and, therefore, useless. 

The 15th specification charges; “That at Voleano in 
Wood county, the officers conducting the election failed 
and omitted to have entered, by their clerks, the contents 
of the ballots, as they were read on tally papers by suit- 
able marks made opposite to, or under the names of the 
persons voted for as judge.” 

This specification is defective, because it charges a 
mere irregularlty, viz: that the inspectors ascertained 
the true result without tally ‘papers! What of that? 
It was the correct result. It is not alleged or pretended 
to have been incorrect. It must be presumed correct 
until the contrary is alleged. 
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The 14th specification charges; “That at Burning 
Spring township in Wirt county, the polls were closed 
at 4 o’clock and before sundown, whereby numbers of 
voters were prevented from voting at that place, to the 
Contestant’s prejudice ; and that during the time the 
votes were being taken, the ballot box was at three 
different times opened, and the vote counted, to his 
prejudice.” 


This charges a mere irregularity; it is not alleged 
how, or to what extent the result was affected by it. 
How many voters were thus prevented from voting? 
Who were they? How would they have voted? Did 
all, or any of them offer their votes before sundown ? 
None of these facts being alleged, it is impossible to 
perceive how the result of the election at that place 
would have been thereby changed. The specification is, 
therefore, insufficient. 


We are now brought to consider the matters sought to 
be introduced into the record by the Contestant, by his 
additional notice and specifications and to determine 
whether they are of that character indicated by the 4th 
section of 6th chapter of the Code. 


The Contestant by his new notice informed the Re- 
spondent that after the service of his original notice, he 
had discovered the new facts particularly set forth in the 
following additional specifications: The first additional 
specification sets forth; “That at the general election held 
on the fourth Thursday of October 1868, Contestant was 
elected judge of the circuit court for the 9th judicial 
circuit of this State, and was duly commissioned as such 
judge for the term of six years from the first day of Jan- 
uary 1869; that said ninth circuit embraced the counties 
of Wood, Wirt and Pleasants, now embraced in said 5th 
cireuit; that the constitutional convention which was 
valled for the purpose of proposing amendments to the 


constitution of the state, in providing for an election of 


officers on the 22nd day of August 1872, transcended the 
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powers delegated to it by the legislature, and that the 
election was therefore illegal and void.” 

Were these facts newly discovered by the Contestant? 
If so, wherefore was he a candidate forthe exalted posi- 
tion of judge of the circuit court of the 5th judicial cir- 
cuit at the election on the 22nd August 1872? Why is 
he a contestant before this Court, called into existence by 
his own acts, founded upon the recognition of these very 
facts? ; 

The answer to these questions is, that these alleged new 
facts were old well known facts of which the Contes- 
tant, by virtue of his office of judge of said ninth judi- 
cial cireuit, was bound to take official notice.. Not being 
new facts discovered after the service of the original no- 
tice, they cannot be the subject of a new notice under 
section 4 of chapter 6. 

I have had no difficulty in reaching the following con- 
clusions upon the constitutional questions presented in 
this specification, viz: 

First. That a constitutional convention lawfully con- 
vened, does not derive its powers from the legislature, 
but from the people. 

Second. That the powers of a constitutional conven- 
tion are in the nature of sovereign powers. 

Third. That the legislature can neither limit or re- 
strict them in the exercise of these powers; and 

Fourth. That the legality of the election for officers 
held on the 22nd day of August 1872, after the ratifica- 
tion of the new constitution and schedule, is not to be 
called in question by any court created or continued by 
the provisions of that constitution. When it is pro- 
posed that this Court shall determine that the sovereign 
power of this state cannot lawfully commission a judge 
ofitsown creation, it is invited to commitjudicial suicide, 
Courts sit to expound the laws made by their govern- 
ment, and not to declare that government itself an usur- 
pation. 


Additional specification 2 sets forth; “That in Clay town- 
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ship in Wirt county, the officers of the election at that place 


suspended the voting about one o’clock, Pp. M.,opened the 
ballot box and counted the ballots; after which, other votes 
were received, and in this manner the ballots were 
were counted, the voting suspended and resumed, and 
the polls closed before sundown.” 

Additional specification 3, charges; “That the election 
-ofticers at Newark township in Wirt county, were not sworn 
according to law before entering upon their duties, and 
not until the poll books were returned to the clerk of 
the board of supervisors; and that the polls were closed 
before sundown; and the ballot box was opened and bal- 
lots examined before the voting had ceased.” 

Additional specification 4 charges; “That at the several 
voting places in Calhoun county, especially at Richardson- 
villesome of the officers conducting the electicn by previous 
arrangement with Respondent and with his assent, con- 
cealed and destroyed ballots (tickets) that had on them 
the name of Contestant, as the candidate for judge, so 
that the same could not be furnished to the voters who 
desired to vote the same.” 

Ofall the last three additional specifications it may be 
said, they all fail to shew that any of these acts deprived 
any legal voter of his vote, or that any illegal votes were 
received; or that any uncertainty was thereby cast upon 
ithe result; or that the boards of supervisors improperly 
‘approved the returns, if any errors existed therein. Being 
therefore wholly: immaterial, they must be held insuffi- 
eient. They are such facts as the Contestant could have 
learned by the exercise of due diligence before giving 
his original notice. 

There remains to be considered the last additional and 
supplemental specification, which’ states; ‘That at said 
election in Washington township in Pleasants county, 
the poll books do not shew that any person was voted 
for, for the said oftice of judge at that place; nor was 
there on said poll books any certificate made by any 
of the officers conducting said election, that any person 
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received any votes for said office of judge. Yet the 
board of supervisors of Pleasant county, certified that 
the Respondent received in said township, for the said 
office, 87 votes, and Contestant 65 votes.” 

This specification contains no new facts; on the con- 
trary it is a fact that was apparent upon the face of the 
poll books, and could have been learned by the exercise 
of due diligence before the service of the original no- 
tice ; indeed it could scarcely fail to be known to any 
person interested in the result of the election. But if 
it was a newly discovered fact, the specification discloses 
no irregularity, or error, in the action of the board of 
supervisors in regard to it. It was their duty to ascer- 
tain the true result of the election at that place, and in 
doing so, it was their duty to count and certify to Re- 
spondent and Contestant the number of legal ballots 
actually cast for them, whether the name of the office ap- 
peared upon the poll books or not, if there appeared 
upon the ballots themselves the designation of the of- 
fice for which they were cast. Nothing being alleged 
against the action of the board of supervisors, it cannot 
be presumed that they acted improperly, or that they 
did not ascertain the “true result.” This specification 
is, therefore, insufficient. 

I am therefore of opinion that the additional notice 
of the Contestant, with all of said last mentioned five 
specifications of newly discovered facts, must be exclu- 
ded from this case, because it sufficiently appears, from 
the face thereof, that at the time of the service of the 
original notice and specifications on the Respondent, 
they were all well known to the Contestant, or could 
have been known by him, “by the exercise of due dili- 
gence;” and the said facts themselves do not, and cannot 
affect the general result of the election in said circuit. 

From this examination of the case made before this 
Court by the Contestant, it is manifest that his petition, 
original notice and specifications taken separately as 
parts or collectively as a whole, fail to allege and shew 
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what was the actual result of the said election for judge 
in said Sth circuit, either by setting forth the votes east 
for Contestant and Respondent, or the majority, certified 
to Respondent, sought to be overcome by the Contestant. 

For this reason, which applies to the whole case, as well 
as for the reasons hereinbefore given which apply to the 
particular specifications, Tam of the opinion that the mo- 
tion of Respondent to quash the original notice and 
specifications must be sustained, 

It only remains to consider the motion made by the 
Contestant to amend the original notice and specifications, 
after the motion to quash had been sustained, by filing 
as parts thereof copies of the certificates of the result of 
said election, made by the several boards of supervisors 
of the counties composing said 5th circuit. 

This is a proposition that the Contestant be now per- 
mitted to make an entirely new case in this Court; to 
tender to the Respondent a new issue, upon which he 
could not have been required, or even permitted to take 
testimony in the country; an issue upon facts of which 
he had no previous notice; and to require him upon this 
new issue to proceed at once to trial. 

If it was perfectly clear that this Court possessed the 
general powers to amend which are incident to courts 
exercising a general common law jurisdiction, it would 
hesitate to allow such an amendment to be made at such 
a time and under such circumstances. 

This Court is one of limited jurisdiction, confined to 
the trial of one single cause, and becomes functus officio 
as soon as that cause is determined. It possesses no in- 
herent power, and it can be directed in the exercise of 
its authority only by the provisions of the statute creat- 
ing it. 

Possessing no common law jurisdiction, it cannot 
thence derive the incidental power of amendment. The 
statute creating it does not expressly grant to it such a 
power; but on the contrary, by reserving to the parties 
the right to supply defects to a certain limited extent, 
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upon certain conditions and within a specified time, that 
power, by very strong implication, is withheld from this 
court. The 8th section of chapter 131 of the Code, au- 
thorizing the amendment of the pleadings in certain 
cases, cannot apply to this Court; for the courts there re- 
ferred to can impose conditions upon the party asking 
leave to amend, by payment of costs, or granting a con- 
tinuance, if thereby made necessary, which this Court 
cannot do. 

I am, therefore, further of the opinion that this Court 
cannot allow the amendment asked for, to be made; and 
that said motion must be overruled. 

As nothing in this case now remains but the petition 
of the Contestant, unsupported by the notice of the 
grounds of contest and specifications required by law, 
I am of opinion that the said petition must be dismissed. 


Sairu, President, coneurs in the foregoing opinion. 
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THomas W. Harrison, CoNTESTANT, against CHARLES 
S. Lewis, RESPONDENT. 


Decided January 25th, 1873. 


SYLLABUS. 


1. In the ease of a contested election, if the contestant gives an addi- 
tional notice specifying new facts, it must aflirmativeiy appear in 
the notice that such facts are new, that they were first discovered 
after the service of the original notice, and that by the use of due 
diligence they could not have been discovered before the service 


of the original notice, otherwise the additional notice is defective. 


2. Unless the notice and specifications taken together disclose a state 
of facts which, if proven to be true, would enable a court to de> 
termine that the contestant is entitled to the office, or that it is 
impossible to ascertain the true result of the election, it is insuffi- 
cient and should, on motion, be quashed. 


3. The contestant may of right file a petition at the trial, but not for 
the purpose or to have the effect of curing defects in the notices 
and specifications; and in so far as the petition contains new and 
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material allegations, it must be disregarded, or such allegations 
should be stricken out. 


This is a case of a contested election arising under 
the provisions of the Code of West Virginia,as found 
in chapter 6, sections 2 to 14 inclusive. These provisions 


s. 


are set out in full in the preceding ease of Loomis v 
Jackson at page 617, and reference is here made to them. 

In pursuance of section 13, aforesaid, the following 
orders were issued by His Excelleney John J. Jacob, Gov- 
ernor of the State of West Virginia: 


EXECUTIVE DEPARTMENT, 
January 2nd, 1873. 

An eleetion having been held by authority of law in 
the sceond judicial circuit of this State, on the fourth 
Thursday in August 1872, for the purpose of  choos- 
ing a judge of said circuit; and the governor having, by 
proclamation issued on the fifth day of October: 1872, 
declared that at said election C. S. Lewis was elected to 
the office of judge of said second judicial circuit; and T, 
W. Harrison having given notice that he contested the 
election of said Lewis to said office; and also that lie had 
selected Nathan Goff of the county of Harrison as a 
member of the “Special Court” to hear and determine 
the said case of contest; and the said C. S. Lewis hav- 
ing given notice that he had selected as a member of 
said “Special Court” James Morrow Jr. of the county of 
Marion, the Governor doth hereby select and appoint 
Samuel A. Miller, of the county of Kanawha, to be a 
member of, and to preside over said special court. 

And the Governor doth order and direct that the said 
special court, constituted as aforesaid of the said Sam- 
uel A. Miller President, and the said Nathan Goff and 
James Morris Jr., or any two of them, meet on the six- 
teenth day of January eighteen hundred and seventy- 
three at the Capitol in the city of Charleston, and that 
they, being first duly sworn impartially to decide ac- 
cording to law and the truth upon the petitions, returns 
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and evidence submitted to them, proceed to hear and de- — ganuary 
° 2 ° atl . ° Term. 
termine the contested case aforesaid of T. W. Harrison -———— 
- Ya > re ‘ a . Harrison 
against C. S. Lewis, and certify their decision therein to v. 
g . Lewis 


the Governor. 

And the Governor doth further direct that the said 
special court certify the number of days each member 
‘thereof shall have been engaged in the trial of said case, 
and the number of miles necessarily travelled by him in 
coming to and returning from the place of meeting, and 
that said special court in all respeets proceed according 
tolaw. For all of which, this shail be their sufficient 
authority. 
The seeretary of state is authorized and direeted to 
mike out and transmit toeach member of said special 
court a copy of this order. 

By the governor: (siened,) JouN J. JACOB. 

(Siened,) Jomx M. Purnrs, 


Seer lary of “tote, 


EXECUTIVE DEPARTMENT. 
January 17th 1873. 

It being represented to the Governor that Nathan Goff, 
who was heretofore selected by the Hon. T. W. Harri- 
son as a member of the special court in the contested 
election case of said T. W. Harrison against C.S. Lewis, 
is to unwell to attend the session of said court which 
assembled on yesterday in the Capitol in the city of 
Charleston; and the said T. W. Harrison having selee- 
ted Charles C. Cole as a member of said special court in 
the place of the said Nathan Goff, the Governor doth 
direct that the order of the 2nd instant organizing said 
special court, be so modified and changed as to substitute 
the name of Charles C. Cole for that of Nathan Goft; 
and he doth further order and direct that from and after 
this date, the said special court shall consist of Samuel 
A. Miller President, James Morrow Jr. and Charles C. 
Cole, who shall proceed to hear and determine the said 
contested election case with the same powers as if the 
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special court had thus originally been constituted. And 
he doth further order that the secretary of state make 
out and deliver to said special court, this day a copy of 
this order. 
By the Governor: 
(Signed,) Joun M. Puerps, 
Secretary of State. 


(Signed,) Jonn J. Jacon. 


The case is sufficiently stated in the opinion of James 
Morrow, Jr. Esq. 


J. Hi, Brown, for Contestant. 
J. H. Ferguson and W. H. Hogeman, for Respondent. 


Morrow, Judge. 


At an election held in pursuance of law on the 22nd 
day of August 1872, Charles S. Lewis and Thomas W. 
Harrison were each voted for, for the office of judge of 
the second judicial circuit; and the certificates of the 
boards of supervisors of the several counties composing 
said circuit, showing that Lewis had received a majority 
of all the votes cast for said office, he was, by proclama- 
tion of the governor, declared duly elected. 

And within the time prescribed by law, Harrison the 
contestant gave the Respondent notice in writing, that 
he would contest the right of the latter “to the certifi- 
cate of election as judge of the second circuit of West 
Virginia;” and in said notice set out numerous grounds 
and specifications of fact upon which he proposed to 
rely. Service of this notice and specifications was ac- 
cepted by ths Respondent on the 12th day of October 
1872. And on the 18th day of December 1872, the Con- 
testant served an additional notice on Respondent as- 
signing further grounds, and specifying additional facts 
upon which he would rely to maintain said contest. 

It does not, in strictness, appear to thet Court whether 
or not the Respondent served upon the Contestant a re- 
turn notice as provided for by law; nor is it material to 
any question here decided. 
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This contest coming on to be heard before a special 
court constituted and convened according to law, the 
Contestant and Respondent appeared in person and by 
counsel, and the Contestant offered to file his petition 
accompained by the said notice and additional notice as 
parts thereof, No objection being made to the filing of 
the notices, the same were received and ordered to be 
filed. 

But the Respondent, by his counsel, objected to the 
filing of the petition, on the ground that the notice and 
additional notice, and each of them, together with the 
specifications, were insuilicient, and moved the Court 
that the said notices and specifications be quashed. 

The Contestant’s motion to file his petition and the 
motion of the Respondent to quash the notices and speci- 
fications were discussed together, ana may be disposed of 
at the same time. 

The objections to the sufficiency of the notices and 
specifications divide themselves into two classes, viz: 

Ist. Such as go to the whole case made by the Con- 
testant upon the face of the notices and_ specifications, 
and, 

2nd. Such as go to the specifications severally. 

There was, however, a distinct objection urged to the 
additional notice and specifications, which it will be con- 
venient to consider first. This objection was that it 
does not appear that the matters of fact specified and re- 
lied upon in the said additional notice, were unknown 
to the Cofttestant at the time the original notice was 
served upon the Respondent; nor that the said frets 
could not have been ascertained by the Contestant by 
the exercise of due diligence, so as to have been em- 


braced in the original notice.. Aceording to the ease of 
5 a 


Loomis vs. Jackson this objection is well taken, and on 
that ground the motion to quash, as to additional notice, 
should be sustained. The right to. serve an additional 
notice is, by the statute, expressly made contingent upon 


the discovery of new facts; and it should, therefore, af- 
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firmatively appear that the facts specified in such addi- 
tional notice are new facts, discovered after the service 
of the original notice. 

[ proceed now to consider the first class of objections 
above named, viz: those which go to the whole case 
made and relied upon by the Contestant upon the face 
of the original notice and specifications. 

It does not appear from the Contestant’s whole case, 
as set forth in his said notice and specifications of facts, 
that the result of the election would be so changed as to 
overcome the majority of the Respondent; nor that it 
would be impossible to ascertain and declare the true 
result, even if every one of the Contestant’s allegations, 
contained in said notice and specifications, were admit- 
ted or proven to be true, and if all the errors, irregu- 
larities and illegalities complained of, were so corrected 


as fully to satisfy and remove every specific cause of 


¢omplaint set forth. 

The aggregate number of votes cast in the second ju- 
dicial cireuit for the office of judge thereof, is not set 
out in Contestant’s case ; nor is the number of votes set 
out which were cast for the Contestant, nor the number 
east for the Respondent. There is, therefore, no  state- 
ment of faets before the Court from which it could be 
seen that if the errors and irregularities complained of 
were proven, the Contestant would be entitled to the 
office ; nor any such statement of facts as if proven, 
would make it impossible to declare the true result of 
the election. The concluding allegation of the specifi- 
cations does not cure this infirmity. That aver- 
ment is in these words: “And because I received 
a majority of the votes cast in the said 2nd judicial 
circuit for the office of judge thereof.” It is plain 
that this, reearded as a pleading, is merely the statement 
of a conclusion or result; which, in the nature of the 


f 


case, depends for its correctness upon facts and figures 
from which it is deduced; and as these facts and 
figures do not appear, the Court cannot deter- 
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mine whether the conclusion is true or false. And 
it is idle to say that the truth or falsity of this gen- 
eral averment would appear in proof, because under it 
no proof could be introduced—the averment being 
wholly insufficient as a specification of any particular 
fact or facts. If such an averment could be held suffici- 
ent as a specification of fact, it would at once dispense 
with every other specification ; and the parties to every 
contest like this, would go to trial upon the general alle- 
gation of the contestant, on the one hand, that he was 
legally elected, and, on the other, the denial of that al- 
legation by the respondent. 

The rule which requires the contestant to present such 
facts as that the court may see that the result of the 
election will be changed if the facts be proven, is a rule 
which is not only consistent with the principles of plead- 
ing, but one which is sustained by the authority of par- 
ticular cases, well-considered and solemnly adjudicated. 

In the case of Loomis vs. Jackson, the rule is explie- 
‘ourt in that 
‘ase; it is also supported by the case of Nickols vs, 


itly laid down, and was acted upon by the ¢ 


Ragsdale, 28 Ind. 131, and Skerretts case 2 Parsons, 
(Pennsylvania) 509, reported also in Brightly’s Lead. 
@ases on Elections, 320. In this latter case the court 
say: “The respondent assumes the position that the 


court cannot, under a sound and practical construction of 


the act of assembly, entertain such a petition, unless it 
contain some precise allegation of fact which, if sus- 
tained by proof would be sufficient to vacate the return.” 
And in deciding upon this question the court say: “To 
induce the court to proceed to the consideration of such 
a complaint, the facts so set forth should exhibit a case 


which, if sustained in proof, would render it the duty of 


the court, cither to entirely vacate the election, or to de- 
clare that another person, and not the party returned, 
was duly elected to the office in question.” 

In the case of Mann rs. Cassidy, Brightly’s Lead. 
Caseson Elections, 351, the same rule is declared and 
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acted upon by the court; and I can see no reason fer de 

parting in this case from a rule which seems to me to be 
in consonance with the general principles of pleading, 
and to be sanctioned by the weight of judicial opinion. 
The case of Howard vs, Shields 16 Ohio, 184; Brightly’s 
Lead. Cases on Elections, 378, is supposed to establish a 
different rule, or to relax the rule. But it will be found 
that the Ohio statute requires of a contestant a less de- 
gree of strictness in stating his case, than is required by 
the 6th chapter of the Code of West Virginia. And 
moreover, the relaxation of the rule as stated in the 
case last cited, is rather apparent than real; for the court 
in that case, whilst deciding that “a notice to contest an 
election need not set forth facts sufficient to constitute a 
good case for the contestor,” at the same time decided in 
effect, that no evidence can be admitted unless there be 
some allegation to which it is applicable ; and that if the 
case was not stated with reasonable definiteness and cer- 
tainty, the remedy was by objecting to evidence, and not 
by motion to dismiss. If, therefore, the Contestant here 
has omitted allegations material and necessary to show 
that the result of the election would be changed, 
or that the election should be vacated, he could 
not, according to my understanding of the case of 
Howard vs. Shields, be permitted to introduce evidence 
to prove such material facts, and his case would ulti- 
mately fail at the trial. The Court would not have a 
substructure of facts on which to rest a decision or judg- 
ment. I am of opinion, therefore, that the notice and 
specifications, regarded as a whole, are insufficient, even 
if it were admitted that all the specifications were set 
forth with the requisite certainty and particularity. Nor 
would the result be different, if the additional notice 
and specifications could be allowed to constitute a part 
of the Contestant’s ease. Both the notices, with their 
specifications taken together, do not disclose a state of 
facts which, if proven to be true, would enable a court 
to determine that the Contestant was entitled to the office, 
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or that it was impossible to ascertain the true result of 
the election. 

It will be most convenient to consider in this connec- 
tion how far, if at all, the Contestant can now be per- 
mitted to amend his case by the introduction of new 
facts as proposed in his petition now tendered; and 
which, in addition to several matters not necessary to 
the present inquiry, containsan allegation of the number 
of votes certified to have been received by the Contes- 
tant and Respondent respectively. It is true this propo- 
sition does not come as a proposition to amend; but it 
is the same in effect whether it be called by one name or 
by another. 

The question is, can facts, new and material to the 
Contestant’s case, be now alleged upon the record, and 
be regarded by the Court for the purpose of curing any 
defects which may be inherent in the case made by the 
Contestant in his notice, or notices, and specifications, 
which were served upon the Respondent within the time 
prescribed by law? I think not. The Code, chapter 6, 
section 13, provides that the case shall be decided “ac- 
cording to law and the truth upon the petition, returns, 
and evidence to be submitted.” In the light of the cases 
hereinbefore cited, it is sufficiently plain that, notwith- 
standing the mandatory language of the statute, there 
must be a sufficient case stated to the court by proper 
allegations, before evidence will be heard or any trial 
commenced ; and the only question has relation to the 
time at which the contestant’s case must be made, 
whether it be by petition with notice and specifications 
served upon the respondent within the time limited by 
law, as was the case in Loomis and Jackson; or by notice 
and specifications served, and then a petition filed after 
the organization of the court, and before the hearing is 
commenced, as is proposed in this ease. 

From the language of the statute I am led to the con- 
clusion that the contestant may file his petition before 
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the hearing is proceeded with, as of right ; but however: 
this may be, I find no difficulty in reaching the conclu- 
sion that the case must be heard now upon the material 
averments and specifications made by the Contestant 
within the time prescribed by law, of which averments 
and specification of facts notice has been duly served 
upon the Respondent ; and that the Contestant cannot 
now be permitted to incorporate into his case, by petition 
or otherwise, any new material fact. 

This construction of the statute seems to be required 
in order to a perfectly fair trial. It is necessary to pro- 
tect the respondent against surprise ; and that cannot 
be any prejudice to the contestant which requires of him 
no greater degree of care in the preparation of his case 
than is required in all judicial proceedings, and no grea- 
ter than will, in every case, be within his power to 
exercise. 

It is the manifest intent of the statute that a party 
proposing to contest the election of one who has been 
declared elected, shall, within a period of time precisely 
limited, give to him whose election he proposes to con- 
test full information of the ease upon which he will 
proceed to trial. This the contestant does by a notice 
and specification of the particular facts which constitute 
his case. And he is expressly authorized to amend his 
case from time to time, subject to the limitation proscri- 
bed, by giving additional notices and specifications, 
The respondent may, within thirty days from the date 
of service of contestant’s notice, serve a return notice, 
with specifications upon the contestant ; and thus issues 
of fact are made up, and all the testimony is taken upon 
these issues, and afterwards a court is organized to try 
them. As in other judicial controversies, the making up 
of the issues must precede the taking of testimony; and 
unless the case made by the contestant, whereof he gives 
the respondent notice, is sucha case as, if proven, would 
defeat the latter’s pretentions to the office, it does not 
fairly put him to a contest; it does not devolve upon the 
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respondent any necessity of making defense, and no 
reason is perceived why he. might not disregard such a 
notice and specifications as insufficient and nugatory, and 
decline to take testimony, or to otherwise make defense, 

To allow any new material allegation of fact at this 
time would be to permit the party making it to make 
a new case at the moment of going to trial, to the mani- 
fest prejudice of the adverse party; to place upon the 
record new issues upon which the other party might 
desire to take testimony, and which he might have dis- 
proven had the opportunity been afforded which it is the 
design ofthe statute tosecure. I am,therefore, of opinion 
that although the Contestant may now file his petition as 
matter of right, yet in so far as it contains new and 
material allegations it must be disregarded, or such alle- 
gations should be striken out. 


I consider it immaterial to this question whether the 
Contestant’s case is contained in one or more notices 
with specifications; or in a petition, notices, and specifi- 
cations. The parties must procecd to trial, if atall, upon 
the case of which they have mutually given and received 
notice according to law, and within the prescribed time. 
And this I understand to be in perfect accord with the 
decision in the ease of Loomis vs. Jackson. See also 
KKneass’ case, Brightly’s Lead, Cas. on Elec. 337. 

The notice and specifications being insufficient, for the 
reason already stated, and material amendments being 
now inadmissible, the result is that the motion to quash 
must be sustained, and the petition left thus unsustained 
by any notice and specification of facts must be dis- 
missed, 

The novelty of the questions presented induces me to 
consider the second class of objections urged in support 
ofthe motion to quash, viz: Those objections which go 
to the sufficiency of the specifications severally. 

The grounds of contest and the specifiations of fact 
constituting the same may be disposed into three classes; 
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and it will conduce to brevity and precision to so classify 
them, viz: 

1. Those which consist of alleged irregularities com- 
mitted by the officers of election at the various places of 
voting, or in ascertaining and certifying the results. 

2. Those which consist of challenges to particular 
votes on account of alleged disqualification of the per- 
sons by whom they were cast. 

3. Alleged errors in returns, without specifying in 
what the error consists. 

And first. Of the thirty specifications contained in 
the two notices, no less than twenty-five are referable to 
the first of the above classes; and twelve of them are 
identical, except that each relates toa different poll. 
Each of said twelve is substantially in the following words, 
the name of the county and township being varied ac- 
cording to the fact, to-wit: ‘Because the board of super- 
visors of Wetzel county, improperly conducted and cer- 
tified as part of the number of votes cast for you in said 
county those names entered on the poll books of Mag- 
nolia township, the said lists of votes not having the 
number thereof set down in words at the foot of the 
lists, and then signed by the inspectors and clerks.” 

The remaining specifications embraced in the class I] 
am now considering, set forth (generally in connection 
with the foregoing) a variety of irregularities, such as 
that “it did not appear that the officers conducting the 
election were sworn ;” “that the certificate of the 
result at said place of voting was not signed by 
the inspectors thereof, or by thefsupervisor and ‘one of 
the inspectors ;” “that no certificate of the result 
was returned by the inspectors, or the supervisor and one 
of the inspectors;” “that the names entered on the poll 
books were not counted by the inspectors and clerks in 
the presence of the supervisors, and the number thereof 
set down in words at length at the foot of the lists, and 
signed by the inspectors and clerks conducting the said 
election after the polls had been closed ; and because the 
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ballots therein were counted, without the names entered 
on the poll books having been first counted and the num- 
ber thereof set down as required by section 59, chapter 
3 of the Code.” 

There is no allegation that by reason of the said irreg- 
ularities, all of them or any of them, any voter was 
hindered from exercising the right of suffrage, or that 
the evidences were rendered doubtful from which the 
result was to be declared. Cooley on Con. Lim. 617-18. 
Nor can it be inferred from the nature of the irregulari- 
ties charged, that the election was not a full, fair and 
perfect expression of the will of the people of the dis- 
trict. The Contestant does not allege that by reason of 
these irregularities he was deprived of any vote which he 
would otherwise have received ; or that the Respondent 
received any vote which he would not have received, 
had the irregularities not been committed. They do not 
therefore vitiate the election, nor require that any poll 
should be excluded. These irregularities unconnected 
as they are with any charge that the result of the elec- 
tion was in any degree affected, must be held for naught. 
Upon this point all the authorities are agreed. People vs. 
Cook, 8 New York, 67; Brightly’s Lead. Case on Elec- 
tions, 425; Boileau’s case; Brightly 258; Skerrett’s case 
Id. 320. 

Second. The only specification of illegal votes is the thir- 
tieth specification, and is the concluding one in the ad- 
ditional notice. Allusion is here made to this specifica- 
tion only to say, that, although as a specification of ille- 
gal votes it is sufficiently certain as to each of the six- 
teen votes embraced in it, yet being unassisted by any 
allegation from which the Court could see for itself that 
the rejection of these votes could change the result of 
the election so as to overcome the majority of the Re- 
spondent, the specification could have availed the Con- 
testant nothing. This conclusion is sufficiently suppor- 
ted by reasons already given and authorities already 
cited. 
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Third. Alleged error in returns, without specifying in 
what such alleged error consists. 

Of this class are the first, eighth and twentieth speci- 
fications contained in the original notice. They are in 
these words respectively : 

First specification : “Because the board of supervisors 
of Wetzel county, returned in its certificate to the gover- 
nor that you had received in said county twelve hundred 
and fifty-nine votes, whereas you in fact received but 
eleven hundred and fifty-nine.” 

Eighth specification: “And because the board of su- 
pervisors of Doddridge vounty, returned in its certificate 
to the governor that I had received in said county six 
hundred and one votes, whereas I infact received seven 
hundred and twenty-nine votes.” 

Twentieth Specification ; “And because the board of 
supervisors of Taylor county, certified to the governor 
that you had received in that county nine hundred and 
twenty-one votes, and I had received nine hundred and 
twenty ; whereas I received nine hundred and twenty- 
one, and you nine hundred and twenty.” The certainty 
or particularity with which specifications of this kind 
should be made, is not defined by the statute. But the 
manifest intent of the law is that the contest shall be 
confined to specific grounds constituted of facts particu- 
larly and exactly stated ; and that it shal] not be of tha 
loose and general character which would place the court 
in the position of a board of canvassers. It is true that 
the specifications of fact might be so varied and numer- 
ous that an examination of them would be equivalent to 
a complete canvass of the returns. But no general spec- 
ification, and no number of general specifications could 
lead to such a result. It is clear to my mind that a spec- 
ification, within the meaning of the law, must precisely 
point out some particular act, fact, or matter, in which 
some error, mistake, fraud or unfairness of some kind is 
alleged to exist ; and that a specification which merely 
alleges error in a general composite result, as, for ex- 

















OF WEST VIRGINIA. 


ample, that there is error in the result certified by the 
supervisors of a county, is too general and indefinite to 
answer the requirement of the statute. The result cer- 
tified by the supervisors is, in its nature, composite. 
Its correctness depends, of necessity, upon the correct- 
ness of all and each of the antecedent acts and trans- 
actions from which the result itself is deduced ; and _ to 
establish its correctness, or demonstrate its falsity, would 
obviously require an examination into all such antece- 
dent facts and transactions. Now the very purpose and 
object of aspecification is to point out the particular fact 
or transaction to which error attaches, and to show what 
the error is. 

It was contended that under the specification relating 
to the certificate of the supervisors of Wetzel county, 
only the certificate itself and the certificates of the in- 
spectors of election in that county could be given in evi- 
dence; and that the specification, therefore, sufficiently 
limited the inquiry and the evidence to a particular mat- 
ter. Ido not think so. Ifthe specification be sufficient, 
it is not easy to perceive how any legal evidence could 
be rejected, which tended to prove that the matters al- 
leged in it were true; and thus a general inquiry into 
the election in that county, for the purpose of ascertain- 
ing the number of legal votes actually cast therein for 
the Respondent, would be had upon a single specifica- 
tion. 

But suppose the certificate of the supervisors of Wet- 
zel county, and the several certificates of the inspectors 
of election for the same county, and no more, should be 
given in evidence, and that the discrepancy of one hun- 
dred votes between the result as certified by the super- 
visors and the aggregate number certified by the several 
inspectors should appear, what result would follow? The 
court would have to choose between two conclusions, to- 
wit: Either that the supervisors had committed an errot 
in casting up the returns which were certified to them by 
the inspectors, orthat in the exercise of their legitimate 
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powers they had revised and corrected the returns made to 
them by the inspectors; that the supervisors exercising 
the functions of a revisory tribunal, had for sufficient 
cause, disregarded the certificates of the inspectors, and 
had ascertained the true result by resorting to such other 
or additional means as are authorized by law. Their 
powers under the sixty-second section of chapter three 
of the Code were ample “to ascertain the true result of 
the said election in their county.” 

Their duties were not limited to a mere count of the 
certificates of the inspectors; they had power to examine 
the poll books and the ballots themselves and to require 
the testimony of witnesses. Now these things being true, 
there can be no hesitation as to what a court should do 
in the case supposed. Without deciding whether the 
functions of the supervisors were judicial or merely min- 
isterial, any court would,as it seems to me, prefer the 
conclusion that the certificate of the supervisors was cor- 
rect; they being a tribunal with powers of review and 
correction, and with the further and very important 
power of going behind the certificates of the inspectors, 
and of examining into the evidences from which those 
certificates were made up. It would seem unreasonable 
to say that the court should disregard the certificate of 
the supervisors, set aside the finding and action of the 
supervisor revisory tribunal, and adopt the action of the 
inspectors whose certificate and whole action may fairly 
be presumed to have been reviewed and corrected. 

The very fact that a discrepancy exists between the 
aggregate vote as certified by the inspectors and the 
result as certified by the board of supervisors, sup- 
ports and greatly strengthens the presumption that 
the supervisors have reviewed-and corrected the return ; 
and the discrepancy, therefore, instead of demonstrating 
the existence of error in the certificate of the supervis- 
ors, would be presumed to result from their correction of 
error. 




















OF WEST VIRGINIA. 


The same observations will apply to the other two 
specifications embraced in the class just considered. 

I am therefore of opinion, in any view of those speci- 
fications, that they are insufficient. 
MILLER, President. 


The syllabus of the foregoing opinion of James Mor- 
row, Jr. Esq., presents correctly the points decided in this 
ease. All the members of the court concurred in the 
first proposition of the syllabus, and Mr. Morrow and 
myself concurred in the second and third propositions 
thereof. 


The opinion of Mr. Morrow so fully sets out the rea- 
sons on which these conclusions were based that I do not 
deem it necessary to give any additional reasons there- 
for. 


MILLER, President, and Morrow, Judge concurred 
in deciding to quash the notice and specifications. 


CoLFk, Judge, dissented from the second and _ third 
propositions of the syllabus. 
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ACCOUNT. 


Upon a general bill for an acconnt, a defendant 
may set upin his answer,as a bar or defence, astated 
or settled account, and if, upon issue joined upon 


























the mente, it is found to be true, the court may 
give leave to the plaintiff to amend his bill, and 
io sur-c amas ant falsify the stated or settled ac- 
count, by pointing out or indicating Specifically 
any items of error, mistake or omission exis sting 
therein. 

Me Neel vy. Baker et als. 153 
And see Beil y. List et als. 169 
AGENCY. 

B. executed a bond and delivered it to N. as his 
deel; N. sometime afterwards handed the bond 
back to B. and rejuested him to procure the sigua- 
ture of certain other persons. HELD. 

1. N. thus constituted B. his agent for the pur- 
pose of obtaining the signatures. 

2. The party signing and delivering the bond 
under these circumstances to the agent, upon con- 
dition, can, under the plea of nun est faucturn, prove 
the ageney by himselt or by the vent, and the 
condition upon which the delivery to the agen 
was made. 

The condition male known to ~~ gent at 
the time of delivery to lim is notice the princi- 
pal, and he is bound by i 

Newlin v. Beard eé al. 110 ¢ 

ALLEGATIONS. 

When the allezations of a bill are distinet and 
positive, and the mill is taken for confessed, such 
allegations are taken as true, without proot, but 
in respect to all matters not alleged with due cer- 
tainty, or subjects which f their nature require 





examinatic 


an mn, the obligation to furnish proot 
rests on the plaintiff. 

Campbell ¥. Lynch et als. 17 

2. Every material allegation of a bill net contro- 

verted by an answer, shall, for the purposes of the 
suit, be tuken as true. 





Gardiner et al. vy. Landcrajt et als. 36 
3. Every averment necessary to entitle a plain- 
tiff to be entertained in a court of eyuity, must be 


contained in the bill. 
Vanbibber v. Beirne et als. 168 
And see Freshivater vy. Pittshurgh, Wheeling 
and Keniu wy Railroad ¢ ompany. 503 


ANSWER 


When a cause is regularly heard without objec- 
tion on billand answer without any replication, the 
answer will generally be taken us true. 


Cleggett v. Kittle et al., 452 


APPEAL. 


1. Boards of Supervisors being no longer in ex- 
istence either as courts or corporations, their be- 
ing haviug been extinguished by the constitution 
of this State, and this fact being judici ially known, 
the appeals en in these cases are directed to 
~ abi te, 

Board of 





Supervisors v. Livesay 44 


2. A party takes an appeal from a decree by de- 
fault before applying to the court in which the 
decree was rendered, or to the judge thereof, to 
correct the errors of Which he complains; his ap- 
peal must be dismissed, as being improperly taken. 








Baker et aly. Western Mining and Manufactur- 
ing Co 196 

5. A non-resident defendant against whom a 
decree has been made by publication, and who 
has pot appeared in the case in the court below, 
cannot appeal from the decree. His remedy is 
that provided by the statute. 

Meadows v. Justice, 198 

$, Under the provisions of the Code of this 
State, a judge of a circuit court has no power or 
authority to re uider a decree in. vacation which 
purports to be final as to any subject: embraced 
by it. 

Upon an appeal taken from such a decree as 
matter of right, underthe provision of chapter 185 
und sections 1, 2, 5 and 4 of the Code, the appellate 
court will not dismiss the appeal because the de- 
cree was rendered without sufficient authority by 
the judge, but will take jurisdiction of the cause 
ind decree, so far, and so far only, as to reverse the 
deeree and remand the cnuse to the cireuit court, 
there to be proveeled with and heard and deter- 
mined according to the rules and usages governing 


courts o1 e@ 
The ju 


juity in this Stute. 
lge having ed upon the eruse prema- 





turely, as well as without proper authority, it is 
not proper for the app: late court to determine 
and decree upon the merits of the case, especially 
as there are infant parties in interest, before the 
cause is first heard and acted upon by the court 


below. 


Monroe ef al. v. Bartle 441 


(t et als., 
ATTACHMENTS. 


1. Ina suit at law in which an attachment was 
sued out and levied onthe property of the de- 
fendants, and judgment obtained therein against 
the defendants, on publication, a part of the de- 
fendants appeared in the court in which the 
judgment was rendered within five years from 
the rendition of the judgment, and Stendered t 
the court their petition praying for a re-hearin 
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of the proceedings in the action, without accom- 
panying the petition with the affidavit prescribed 
and required in such case by the act of the legis-| 
lature, passed on the 1ith day of March 1865, en- 
titled ‘‘An act to amend and re-enact sees. 23, 27) 
and 28 of Chap. 15I and sec. 13 of Chap. 170of the) 
Code of Virginia,’ which affidavit so prescribed is 
commonly known and called “the suitors test 
oath.’’ The court refused to receive and allow 
the petition to be filed. Hetp, | 
That it was error in the circuit court to refuse 
to allow said petition to be filed, on the ground that 
it was not accompanied bysuch affidavit ortest oath. 
So much of the said act of the legislature as 
prescribes such affidavit or test oath, is contrary to 
the constitution of the United States, and was 
therefore null and void from its passage. The pe- 
tion for re-hearing in this case is sufficient, and 
should now be received by the court below. 
Kyle v. Jeakins et als. 371 
2. Inasuit at law in which an attachment had 
heen sued out against the property of the defend- 
ants and levied, and judgment had therein against 
the defendant, on publication, the defendants ap- 
peared inthe court in which the judgment was 
rendered within tive years from the rendition of 
the judgment, and offered to file their petition in 
the case, asking for a re-hearing of the same with- 
out accompanying the petition with the affidavit 
prescribe l in such case by the Act of the Legisla- 
ture passed on the 11th day of March 1865, which 
affidavit so prescribed, is commonly known and 
ealled “the suitors test oath.’’ The court below 
refused to receive the petition, on the ground that 
the same was not accompanied with said affidavit, 
and the Supreme Court of Appeals of this State 
affirmed the judzmeat of the court below in re- 
fusing to receive the petition. Held by the Su- 
preme Court of the United States, upon a writ of 
error, that so much of said act of the legislature 
as prescribes and requires said affidavit, is con- 
trary to fhe Constitution ot the United States, and 
is therefore null and void ; and that the judgemeut 
of theSupreme Court of Appeals of the State of 
West Virginia, in affirming the judgment of the 
court below, was erroneous and must be reversed. 
The mandate of the Supreme Court of the Uni- 
ted States reversing the judgment of the Supreme 
Court of Appeals of this State for the cause afore-| 
said, being presented to the Supreme Court of Ap- 
peals of this State and asked to be entered of rec- 
ord, and the Supreme Court of Appeals of this 
State asked to reverse its judgment in the ease, and 
to conform its judgment to the judgment of the 
Supreme Court of the United States: HeELp. 
That it is the duty of the Supreme Court of Ap- 
peals of this State tocause the mandate from the| 
Supreme Court of the United States in said case, 
to be entered of record, and to reverse its judg-| 
ment and conform the same to the judgment of| 
theSupreme Court of the United States 
That in such case, it is proper for this Court to!) 
render judgment in favor of the appellants here} 
against the appeliees for the amount of costs re 
covered by them against the appellee in the Su- 
preme Court of the Uuited Stares, (the said costs 
to be paid but once by the appellee) and also for 
their costs expended in this court; and also to re- 
verse the judgment of the court below, and re- 
mand the cause to the court last named with di- 
rections to receive the said petition for a re-hear- 
ing of thecase without the said affidavit, and to 
grant the re-hearing prayed forin the petition 
without affidavit, unless legal and sufficient reason 
other than the want of such affidavit be shown 
why the prayer of the petition should not be 
granted, and further to proceed in the same as jus- 
tice requires, and the law directs. 


Peerce et al v. Carskadon. 383} 





INDEX. 


BILL IN EQUITY. 


1. Every material allegation of a bill not con- 
troverted by an answer shall, for the purposes of 
the suit be taken as true. 

Gardner et al. vy. Landcraft et als. 36 


2. In a bill in equity preferred by an executor, 
as such, he ought to describe himself as the ex- 
ecutor of his testator. ” 

Capehart, ex’or v. Hale. 547 

3. Every averment necessary to entitle a plain- 
tiff to be entertained in a court of equity must be 
contained in the bill. 

Vanbibber v. Beirne et als. 168 
BOARD OF PUBLIC WORKS. 


1. The act passed hy the legislature of West 
Virginia on the 14th day offJanuary 1873, entitled, 
“An act amending and re-enacting sec. one of 
chap. 56 of the Code of West Virginia, concerning 
the Board of Public Works,’’ is not repugnant to 
the 4th section of article the 7th of the constitu- 
tion of the State of West Virginia. And the part 
or parts of the act of the legislature passed on the 
ist day of April 1873, entitled, ‘An act to amend 
and re-enact sections two, six, seven, fourteen and 
nineteen of chap 163 of the Code of West Vir- 
ginia,’”’ which are directly involved in or apply to 
this case, is and are not repugnant to said 4th sec- 
tion of said article 7 of the constitution of the 
State of West Virginia. 

2. The said act of the legislature of the 14th day 
of January 1873, does not, in fact or etfect, operate 
an appointment of the governor and the other 
executive officers therein referred to, to a different 
office or to ditferent offices, Lut substantially pre- 
seribes the duties and powers of the governor 
aud said other executive officers, to be by them 
exercised and performed as constitutional officers 
of the executive department of the government, 
to which they were or may be elected. In other 
words, said act in substance and effect simply an- 
nexed to the office of governor, and the other ex- 
ecutive offices therein named, powers and duties. 

3. The said act of the legislature of the State of 
West Virginia passed on the said 14th day of Jan- 
uary, entitled, ““An act amending and re-enacting 


section one of chapter 56 of the Code of West 
Virginia concerning the Board of Public Works” 


and enacting that said section be amended and 
re-enacted so as toread as follows: ‘1. The gov- 
ernor, auditor, treasurer, superintendent of free 


schools, and attorney general, shall be and con- 


tinue a corporation under thestyle of the “Board 
of Public Works, ’’ is not repugnant to the con- 
stitution of said State, but is valid and binding. 
4. So much of the act passed by the legislature 
of theState of West Virginia on the first day of 


| April 1873, entitled, “An act to amend and re-en- 


act sections two, six, seven, fourteen and nine- 
teen of chapter 163 of the Code of West Vir- 
ginia,”’ as is directly involved in and applies to this 
case, especially the part and parts thereof by 
which it is enacted that the Board of Publie 
Works shall on the 15th day of April in the year 
1378, and every two years thereafter, appoint a su- 
perintendent of the penitentiary at Moundsville, 
whose term of service shall begin on the first day 
of May next after his appointment, and who 
should have the powers, and perform the duties of 
said oflice prescribed by law, and shall receive as 
an annual salary not toexceed $1500, at the dis- 
cretion of the Board of Public Works, is not and 
are not repugnant to the constitution of the State 
of West Virginia, but is and are valid and bind- 
ing. 


Bridges v. Shalleross 562 
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BOARD OF SUPERVISORS. 


See Appeal 1, and 
Board of Supervisors v. Livesay, 44 
BOND. 


See Non est Factum and 
Newlin v. Beard et al., 110 
CIRCUIT COURTS. 


The circuit courts have the highest general origi- 
nil jurisdiction exercised in the State. Having cog 
nizance of a subject, they are in each case judges 
of facts that authorize or require their adjudica- 
tion and action, subject to the right of appeal to 
the Supreme Court ct Appeals. When judgments 
and decrees have been pronounced or suffered by 
fraud, accident or mistake, upon a proper proceed- 
ing, they may beannulled. But in cases between 
parties who were properly before the court, or had 
legal notice and might have appeared and asser- 
ted and defended their rights, the facts necessary 
to warrant a judgment are presumed to ave been 
proved or admitted, and, generally, the judgment 
cannot be annulled or disregarded otherwise than 
as suggested. A proceeding not instituted or pro- 
secuted according to the common law, but author- 
ized and regulated by statute, should not be sub- 
ject toa different presumption. 

Ches. & Ohio R. R. Co. v. Pack et als., 397 


COMMISSIONERS. 

1. Where a decree appointing special commis- 
sioners to make sile of land, was made by a cir- 
cuiteourt of the State of Virginia, of a couaty 
within the boundaries of this State, and said de- 


cree was in force at the formation of this State, 
it is not necessary, to authorize the co:mmis- 


sioners to act under the decree, that they should 
be re-appointed by the cireuit court of the coun- 
ty after the formation of this State—Such com- 
missioners are not publie officers. 
Shields et al. ¥. MeCluug et als., 


} 79 
2. When it is error to ref 


missioner. See /ajunction aud 
Arbuckle v. McClanahan et al. 


Yr a cause to 


acom- 


101 
3. Itis error to eonfirm a report of commission= 
ers made un ler the provisions of chapter 42 of the 
Code, in which the “jusi compensation” to which 
the party is entitted is not exclusively given to 
him in money, the party hims-lf appearing to re- 
sist the report on that ground. 





The confirmation of a report, authorizing a rail- 
road company to enter upon the real estate of an- 
other party against his consent, and builda fence 
for its own purposes, is erroneous as being without 
authority of law. 





Chesapeake & Ohio R. R. Cov. Pattoi, 147, 
aud see Judicial Siales—Pleading—and 

Homan v. Callison, adm’ r, 301 

#. A sale of slaves having been made by a com- 


missioner of the court, but uo report of said sale 
made and returned tothe court until after a pe- 
riod of between four and five years thereafter, du- 
ring which period the papers in the cause are ab- 
seut from the clerk's oflice, precludihg the pur- 
cha.ers from knowing what was done or what it 
Was proposed to do in the cause, and the order di- 
recting the sule not authorizing the delivery of the 
slaves to the purchasers, it was error to make an 
order contirming said sale, without notice to the 
s 





tal. v. Boner etals., 377 
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COMMISSIONERS IN CHANCERY. 


As a general rule, though perhaps not universal, 
jwhen there are no exceptions filed to a commis- 
jsioner’s report, and the report is confirmed by 
idecree of the court below, an appellate court will 
jnot look into the report—The parties in interest 
will be taken to have seanbennel inthe report. 

But this rule dues not apply where the decree 
re: dered upon the report, is materially contrariant 
thereto. 

Although no exceptions are filed to a commis- 
sioner’s report, and the report is confirmed, if the 
decree of confirmation, upon its face, shows mate- 
rial error as to matter of law prejudicial to the 
appellant, for such error the decree should be 
reversed. 

Reitz & Co. v. Bennett et als., 417 
CONDEMNATION OF LANDS. 


The first, and most cf the provisions of section 
5of chapter 52 of the Code, relate to the mere entry 
by acompany, incorporated for the construction 
of a work ofinternal improvement, upon the lands 
of another person, to examine, survey and lay out 
parts needed for the improvement. But the sen- 
tence next to the last, as amended in the act of 
1870, which provides that no company shall, under 
that chapter, invade the dwelling-house of any 
person, or any space within twenty feet thereof, 
without the consent of the owner, not only for- 
bids such entry for experimental and preparatory 
purposes, but inhibits the acquisition of the land 
by judicial proceeding, upon payment of just 
compensation, without the consent of the owner. 

The proviso which immediately follows the 
sentence first mentioned, that “this act” shall not 
apply to any city cr incorporated town, is con- 
strued as if, instead of the words “this act,’’ the 
words “preceding sentence’? were used. It ex- 
cepts dwelling-houses and the space adjoining 
them, in cities and incorporated towns, from the 
protection of the preceding provision, and leaves 
them, under the general law, subject to be taken 
upon payment of compensation, without the con- 
sent of the owner. 

Lhe provision of section 5, that a company shall 
not invade the dwelling house of any person, or 
space within twenty fect of it, applies to such 
house and space occupicd either by the owner in 
lee, or a tenant. 

Under the provisions of chapter 42, of the Code, 
when a company inecrporated for the construction 
of an internal improvement, makes application 
toacircuit court to appoint Commissioners to as- 
certain a just compensation to the owner of Jand 
proposed to be taken, the applicant must prove, 
or the owner must admit, or it must In some way 
appear to the court, that the applicant has a law- 
ful right to take the land for the purpose stated 
in the application, en 1 the court must decide that 
fact before the appointment of freeholders. The 
right to take the lund implies the consent of the 
owner, unless the Jand be in a city or incorporated 
town when ¢onsent not necessary. Conse- 
quently the ecnsent, when requisite, must be 
prove:t or admitted or given in court before or at 
the time when the court adjudicates the right to 
take the land, and proceeds to appoint commis- 
sioners. 

After the court has acted, when it appears by 
the record that a proper application in writing was 
made to the court and notice given to the owner 
of the land, or he appeared, and it is recited that 
the court-was of opinion that the applicant had 
lawful right to take the land, ani the court ap- 
pointed freeholders, and, with the action of the 
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parties themselves, organized the commissioners, 
this implies either the consent of the owner, or 
the location of the land in a city or incorporated 
town, one or the other of whic hi faets is indis} en- 
sible, though either is sufficient, to authorize the 
judgment as to that primary fact. Though after 
the commissioners haye been appointed, if it 
should appear on the record, or be within the re- 
collection of the court, that there was no proof or 

admissio “f of either of these facts, or any others 
necessary to the judgment given and consequent 
action saa or if the owner should show to the 
court that notwithstanding (is employment of 
reasonable diligence he was, by fraud, accident 
or nfisiake, prevented from defending or except- 
ing to the proceeding, and that the actual facts 
were not adduced, or that those presented to the 
court might have been overthrown or avoided, or 
did not warrant the judgment, the court before 
which the case was pending should set aside the 
judgment and action ; and if, under any such cir- 
cumstances, it failed to do so, and the facts should 
by bill of exceptions or otherwise appear in the 
record, the Court of Appeals would reverse the 
judgment. But when ne such thing so appears, 

the Court of Appe als must presume that the 
judgment of the circuit court was proper, and 
accordingly affirm it. 

The coumissioners are chi urged with no inquiry 
as to the consent of the owner, and nothing as to 
that fact can properly be presented to or consid- 
ered by them. 

Except under special circumstance, when the 
report has been returned, if ne good cause rela- 
tive to the action of the commissioners be shown 
against it, and it be not erroneous or defective on 
its face, the court should confirm it. 

As the commissioners are coumposed of disia- 
terested freeholders carefully selected, with an 
opportunity to each of the parties to reject: such 
as may be objectionable; and such commissioners 
not only hear the evidence, but view the land, 
while the court does neither ; it would require 
very strong evidence of inade. iu wy or excess in 
the appraised value of the land and damages, to 
influence the court, for that cause alone, to set 
aside the report. 

Under the law, the court enters no other judg- 
ment than first to determine the legal right to 
take the land, and, after the commissioners have 
acted, tocontirm their report. From these judg- 
ments, without other sentence of condemnation, 
emenates the right of the applicant, within twelve 
month from the date of the report, to pay the sum 
asvertaijed, and thereupon the become invested 
with the title to the land. 

Ches. & Ohio R. R. Co. 











v. Pack et als., 397 


CONFEDERATE MONEY, 

The plea of Confederate money isimmaterial, 
wn’ if issue is joined upon it and found for the 
defendant it may ” disrezardee 

Harrison, Farmers Bank Va. 1 
1. Thecourt refuse v to admit evidence ofa party's 
possession of Jand,and of the péssession of the 
tenant under him, because, in the judment of the 
court the dee ack under which the pa uty claimed was 
void,on the ground that the consideration had s 
been paid in Confederate money. This ruling was 
erroneous. 
Fleming v. Ervins, Committee. 215 
3. A special plea to an action ona bond, aver- 
ring that the makers and payee were all officersin 
the Confederate States at the time ofits execution, 





ex or 








and that the consideration of said bond was Con-, 


federate Treasuay Notes, and that the same, at the 
date of said bond, were of no value and utterly 
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worthless outside of the military lines of the said 
Confederacy: 

HELD to be insufficient. 

A special plea to an action on a bond, averring 
that the same was made and payable in the city of 
Richmond, the Capital of the Confederate States, 
in the currence y of said States, and that the 
makers of said bond were in said city at the time 
of its maturity, prepared, ready : id willing to 
make payment, "and further averring in substance 
tnat the bond was not presented then for payment: 

Held to be insufiicient. 

/—— v. Bowlin, adm’ r. Qi 

. A special plea reciting that the consideration 
a a bond is Confederate Treasury not«s, issued by 
an illegal association tu overthrow the Govern- 
ment of the United States, and fcr no other eon- 
sideration whatever, presents an immaterial 1 issue, 
and is rightly rejected. 

Huffman Vv. Callison, adm’ r. 
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CONTESTED ELECTION. 


- Under the provisions of 
vi irginia, chapter 6, section 13 
there authorized, has a limited jurisdiction. But 
such jurisdiction necessarily draws to it the 
right to hear and determine ail questions touch- 
ing the regularity and legality of the acts of the 
officers or persons conducting the election, and 
making and certifying the returns thereof. It 
may re-exanne all or such pong of the election 


the Code of West 
the special court 





returns in said circuit as it may decm necessary, 

and correct errors found ti reit i polls to law 
and the truth. In the exercise of such jurisdic- 
tion, such court recognizes the ‘sumption that 
all officers and other persons e din conduct- 





ing elections, or in making returns and certifying 
the results thereof, acted in accordance with the 
law, until the contrary shall be’specificaily alleged 
and fully proved. 

2. Itis the intention of section 11, chapter 6 
of the Code of West Vi irzinis i, that every contested 
election provided for therein, should be commenc- 
ed and ended within a com uratively short space 
of time; and that it was not intended permit 
an incumbent to hold his office much beyond the 
limit of its constitutional term, and chen enable 





to 




















him to carry on a protracte: t and dilatory contest 
with the person certified to have heen élected to 
ai seer 

A party who desires to contest the election 
of a judge of a circuit court, is ays ed by the 
11th section of chapter 6 of the C ‘to give no- 
tice, with specitications, to th sweety Whose right 
is contested within sixty days next after the elec- 
tion. The return notice of respondent must be 
given to the contestant — thirty days after 
the service of his notice upen respondent ; and 
all the depositions taken n ant be cone ludedl with- 
in forty days after the service of the urn ho- 
tice. 

4. By section 4 of chapter Gof the Code, it is 
expressly declared that: ‘In contests respecting 
seats in the legislatweif new facets be discovered 
by either party aiter he has given notice as afore- 
said, he may give additional n e or notiees to 
his adve sary With specifications as above pre- 

‘ribed.’ 


in order to 
case, may 
contest until 
aud in like 
respondent 
notice until 


‘Ina judicial contest, the contestant 
ascertain and collect: the ts of the 
postpone the service of his net 
the sixtieth day after the election, 
mannerand for a similar reasou, the 
may delay the service of the return 
the thirtieth day thereafter 

5. As new facts or the clue 
them may for the first tine 








we ot 


the discovery of 
sclosed by “the 


to 


he di 


a 
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return notice itself, new notices with additional 
specifications of new facts discovered after the 
service of the original notice and specifications, 
and after the expiration of the sixty days, may 
be given by the contestant within the forty days 
allotted for taking depositions, subject always to 
the limitation necessarily implied in sections 5 
and 8 of chapter 6, requiring that reasonable no- 
tice of the taking of depositions shall be given to 
the adverse party. 


6. Butin every such instance, it must appea 
by the proper averments that the facts relied on 
to authorize the givi of the additional notice 











or notices, are new facts, and were 
after the service of the original notice, 
they are such as the party could not 
ed atthat time by the exercise of due diligence, 
and that they are also material and relevant to 
the main question in controversy. 

7. The petition, ina contest for the office of 
judge, should be addressed to the special court, 
and not to the governor, the one filed in this 
ease. It ought not to contain any prayer for re- 
lief beyond what the court is authorized to afford, 
which iscontined to the duty of certifying to the 
governor which of the parties to the contest had 


discovered 
and that 
bave learn- 


as 


been elected to the office of judge, or that no legal 
oe therefor had been Na Id in the circuit. 
To invoke tho authority vested in the gov- 


ernor by section 13, chapter 6, 
thecontestant should file 
tion, with copies of his g 
and specifications. 


it is necessary that 
with the governor a pe- 
rounds of contest, notice 



































case not containing such averments, the question 
did not arise upon the petition. 

By the provisions of chapter Code of West 
Virginia, it wasthe intention of the legislature 
to create a judicial tribunal in conferring upon 
the boards of supervisiors the power to call and 
examine witnesses, to compel the production of 
papers, to open, inspect, examine and count the 
ballots, and to make all orders deemed necessary 
to enable them to discharge these duties; and 





r that their determinations upon that subject should 


be entitled to the force and 
ment, until impeached on 
take, corruption or fraud, 
clearly proved. 

The intention was to avoid the necessity of re- 
sorting to contested elections of judges and state 
officers except in cases of mistake, corruption or 
fraud, by providing the people w ith a tribunal es- 
sentially and peculiarly their own, always acces- 
sible to them. 


validity of a judg- 
the grounds of mis- 
precisely averred and 


13. The legislature did not intend that a legal 
election should be set aside upon the ground of 
illegal votes received or legal votes rejected, or any 


ambiguity in the ballots as to tho designation of 
the person voted for or of the office intended. 

14. All errors, irrezularities and illegalities 
committed at the election, or existing at the time 
the election returns are examined by the boards 
of supervisors, must, in the absence of averments 
and proofs to the contrary, be taken and held to 
have been corrected by such boards, and excluded 
from their certificates of the correct resuit. From 





















Such petition must remain inthe governor’s of- thisit follows that any specification which alleges 
fice, ; without it he could have no evidence upor errors, irrezularities, illegalities or malconduet on 
which to justify his official action. the] art of ag flicers, or other persons, conducting 

9 Many provisionsof the law, in regard to the the elections, committed before the action of the 
manner of holding and conducting the election, hoard of pt a was had thereon, must be 
and counting the votes, and certifying the result, — insufficient, unless it isturther alleged that 
must be held to be directory only, and intended such errors were carried — Bases formed a part 
to poiut out to inexperienced and ignorant per- of ye result of the elec us certified by the 
sons, Who sometimes act as election officers, a boards of st a vervisors. 
plain, easy and direct way by which they are t 15. Fra is never to be presumed, it must be 
attain the great end of their creation, viz: To as- par ticularly alleged, especially when the act 
certain the true result of . ir electic When charged as a fraud may be innocent. In pleading 
the true result of a legal election ‘has been a fraud, the pleader must by apt words allege in 
ascertained, or can be ascertained, by the his pleading every act, fact and intent which nec- 
otticers charged with the performance of this «ssarily enter int), and constitute that particular 
duty, no agen mistake or even fraud tr and these essentials must he alleged with 
committed by any of the officers conducting the ch precision and certainty as to exclude every 
election, or} any other person, can be permit- construction except the fraudulent and wr ongtul 
ted todefeat the Tair exp ressic m oof the popular purpese complained of; and if, from the feee of 
will as expressed in said election. t eading, iti doubtful wh ‘her the al gations 

10. It is atlirmed that no irrezulsrity or ever act amount to tiat parti ‘fraud or not, 
misconduct onthe part of the election officers, or it is not weil ai d. 
other persons, will vitiate an other, ise le - 1G. A iitutional ceonvertion, lawful ly con- 
tion, unless the result thereof has heen vened, does not derive its powers fr m ‘the legis- 
changed, or rendered s neertain as to ie, but from the peopl The powerscfsucha 
impossible to ascertain the true It. ler- convention are in the nature of sovereign powers. 
ent rule would make the manner of performit the | ture can neither limit nor resirict 
a public duty more important than the duty the exercise of their powers 
itself. he legality of the election for officers held on 

The allegata ef probata must agree. There- the 22nd day of A st 1872, afier the ratification 
fore a contestant, either in his ion or notice’of then oustitution ‘hedule, is net to be 
of the grounds of contest and specit fications, must called in ques tb ny col rcated or contin- 
by direct averments substanti show what was ued by t provisions ¢f that mstituti Courts 
the result ¢f the election as ce red by the re-'sit toexpound the laws made by their govern- 
turning ¢fficers, in what manner yee to what ex- ment, and not to declare that government itself 
tent that result will be effeeted by the errors &¢., an usurpation. 
complained of in the specifications, 17. This special court, having no common law 

And unless it further appears tpon the face of jurisdiction, cannot permit amendments of no- 
the petition, notice and specifications that the re- ti cifications after the time has passed 
sult of said election will be so changed by proot it irties themselves may correct 
of said allegations, as to overcome the majority omissions and supply defects. 
of the person who has been declared duly elected, Loomis Vv. Jackson. 613 
or to show that it is impossible to ascertain the) 18. In the case of a contested election, if the 
true result, it will be the duty of the court, on contestant gives an additional notice specifying 


motion, to quash the same. 


The petition in this:new facts, it must afflrmatively appear in the no- 
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tice that such facts are new, that they were first 
discovered after the service of the original notice : 
and that by the use of due diligence they could not 
have been discovered before the service of the 
original notice, otherwise the additional notice is 
defective. 

Ri. Unless the notice and specifications taken) 

ether disclose a state of facts which, if proven’ 
= true, would enable a court to determine that| 
the contestant is entitled to the office, or that it is 
impossible to ascertain the true result of the elec- 
tion, it is insufficient and should, on motion, be 
quashed. 

20. The contestant may of right filea petition 
at the trial, but not for the purpose or to have the 
effect of curing defects in the notices and specifi- 
¢ation; and in so far as the petition contains new 
and material allegations it must be disregarded, or 
such allegations should be stricken out. 

Harrison v. Lewis. 


CONTINU ANCE. 
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When a bill has been taken for confessed at rules 
and the cause set for hearing and docketed and 
the defendant appears in court and by leave of 
court files his answer, to which the plaintiff files 
a general replication, the plaintiff is entiteld to 
have the cause heard at the same term unless the 
defendant shows good cause for a continuance. 

Gardner et als. v. Landerajt. 36 


CONTRACT. 


1. D. makes a verbal agreement with E. for an 
exchange of lands, but afterwards refuses to per- 
form the agreement. Atthe time, D. did not have 
the legal title. E. brings suit to compela specitic 
performance of the conuract, and by the highest 
court in the State, it is ascertained and adjudica- 
ted that he is entitled to have the contract per- 
furmed. 

, Parr ily. McKinley et al. 67 
A. signs the following contract in w riting: 
Received Parkersburg, “March ith, 1870, of S 

B. Bently, two hundred dollars, for whic h Iam 
to make him a deed for 
Lubeck Township, containing one hundred and 
thirty-seven acres, which I purchased for taxes in 
the name of ThonYas Shriens.’’ B subseyueatly 
requests A. by a note in writing to make the deed 
for said land to C.; A. not complyi ing with the re- 
quest, B. sues for a specific performance of the 
contract, and that a deed for said land may be 
made to himself, on tendering to A. the amount 
of the purchase muney due thereon. <A decree is 
made for aspecitic performance of the contract, 
and that a deed be made to B. for the land. 

Held: Thereis no error in said decree. 

Bentley v. McKibben. 283 

A promise toconvey land arda payment or 
promise to pay the consideration constitute an exe- 
cutory contract for the sale of land. 

Che whole contract—including the considera- 
tion—need not be in writing. But so much as is 
required to be embodied, memorized or noted in 
writing, must be signed by the party to be charged 
by the contract. 

When under a contract not signed by the pur- 
chaser, he has taken possession, a court ef equity, 
at the instance of the vendor, will decree specific 
execution. 

Without such taking or retaining of possession, 
though the contract was signed by the vendor, and 
accepted by the purchaser, the former cannot, 
merely by reason thereof, enforce the contract 
against the latter. 

When a party who has made and signed a con- 
ract in writing for the sale of land, 


a certain tract of land in, 


INDEX. 


chaser for specific execution, in order to enforce a 

sale of the land and applieation of the proceeds to 
the satisfaction of the consideration, he should 
allege that the defendant promised or agreed to 
pay the consideration. 

The plaintiff, however, need not allege that the 
contract or agreement to pay the consideration, 
‘was in writing and signed by the defendant. 

But if the defendant, by answer, denies the 
promise or agreement on his part, or if, by plea 
or answer, he admits the contract, but relies on 
its not having been in writing and ‘signed by him, 
the plaintiff must prove that the contract was 
male in writing and signed by the defendant. 

Or if neither the contract nor any memoran- 
dum or note of it, wasin writing signed by the 
defendant, but under the contract he took posses- 
sion of the land and committed waste thereon, or 


|did such act of part performance as to entitle the 


plaintiff to a specific execution, the plaintiff should 
alleze the fact, either in the original bill or, after 
the plea or answer, in an amendment. 

To the bill of an executor to obtaimspecific exe- 
eution of a contract for the sale of land, the heir, 
upon whom the legal title descended, or the devisee 
to whom by the will it was given, should be a 
party. Itshould not, by the bill, be left in 
doubt whether the title of the decedent passed 
to a party to the suit, or not. 
Capehart, ex’or, v. Hale, 547 
CORPORATION. 


Where municipal corporations are charged with 
the duty of keeping in good order and condition 
the streets and public roads and bridges lying 
within their corporate limits, they are liable for 
injuries to persons or property happening by 
reason of their neglect to keep the same in good 
order and. condition. 

They are bound to keep the streets and_ public 
roads and bridges in a proper state of repair, free 
from all obstructions or defects in the road-bed, 
which reasonable vigilance and care can detect 
and remove. 

The 6th section, chapter 15, Acts 1868, (Extra 
Session,) confers on the town of Williamstown 
jurisdiction of all the streets and public roads ly- 
ing within the same. 

Griffin v. The Town of Williamstown, 

Ches. & Oh. R. R. Co. v. Pack & 
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DECREE, 


1. Under the provisions of the Code of this 
State, a juds ge of a cireuit court has no power or 
authority to render a decree in vacation which 
purports to be final as to any subject embraced 
by it. 

Monroe ef als. v. Bartlett et als. 441 

2. After a final decree has been made in a cause, 
it is error, at a subsequent term, to allow a party 
to filean answer, and thereupon to open up the 
proce2dings, to set aside and reverse the former 
deeree, and to hear and determine the cause de 
novo, 

Crim v. 


And Bell v. 


465 
469° 


Darvisson et als. 
List et als. 


DEED. 


1. A deed obtained by bad faith and fraud can- 

| not be used. 
Parrill v. Me Kinley et als. 
And see Freud and Bad Faith, 
2. The burden of proof of the formal execution 
of a deed or bond, when putin issue under the 
plea of non est factum, rests upon the party claim- 


67 


sues a pur-|ing under the deed or bond; and that proof must 





INDEX. 737 


show that the deed or bond was signed, sealed and; 3. When a defendant demurs toa bill and the 
delivered by the authority of the obligor as his|\demurrer is overruled and the defendant is or- 
di 


|dered to answer and he appeals and the.appellate 
Possession of the bond or deed, by the obligee,|court reverses the ordei, it remands the cause 
is prima facie evidence of delivery; and where) with leave to the plaintiff to amend the bill. 
the defendants admit the signing and sealing, the! Capehart, ex’or, v. Hale 549 
rule of evidence is sufficiently complied with by| . 
the plaintitf when he produces before the jury the| 
instrument, and it is then incumbent on defendants! 
to show some special matter in evidence. | 
A deed -or bond signed, sealed and delivered to 
the obligee, or his previously constituted agent, 
upon cundition, is not the deed ~y pe party sign-| well established by the authorities. 
i tegen mang — 119| , 2. “In such case, the demurrant must be con- 
3. A deed, having a certificate of acknowledge-|Sidered as admitting all that can reasonably be in- 
y See .,,|erred by ajury fxum the evidence given by the 
ment of the grantor from the Mayor of the town ise ty: ands ivlen ail tl 7 y 
of Staunton, Stateof Virginia, in October 1863, and |0t2er party ; and as waiving all the evidence on 
i dee ‘eenazi¢| Mis part which contradicts that offered by the 
also a certificate from the clerk of the circuit} Pode - rarer LA 
court of the city of Richmond, that said deed|°thet party, or the creditof which is impeached ; 
was admitted to record therein ; and also a certiti-| 44 all panna — his own evidence which 
cate from the clerk of the county court of Au-/©° 0b necessarily How from it. 
usta county, Va., that the said deed, with the! Muhleman v. National Ins. Co. 508 
orgoing ccrtificates annexed, was admitted to} eS ae oe 
record in that office, is not properly authenticated} DEPOSITIONS. 
for record in this State, and is not competent evi-| y . 
dence asa recorded deed. | 1. It is not error ina court of equity to give a 
Fleming v. Ervin’s Committee. 215\ party leave to re:ake depositions which the court, 
4. The recordation of a deed by a clerk of a|upon an exception, determines cannot be read for 
county court, who ——— = he eee his office) want he suffic —_ notice at the term at which it 
after the State ha passed the ordinance|is so determined. 
of secession, but while the county was under the Vance v. Snyder et als. 24 
military power of the Confederates, was a valid) And see Freshwater v. Pittsburgh, Wheeling & 
oe genes he must be so recognized in all ju- Kentucky R. R. Co. 5 
icial proeeedings. 
acning v. Fisher et als. 238) 


DEFENCE. 


DEMURRER TO EVIDENCE. 


1. The practice of inserting in a demurrer to evi- 
dence the evidence on both sides, is proper an@ 


DISCONTINUANCE. 


| The failure of a plaintiff to take any steps to- 
: : ; |wards maturing a cause against a defendant, be- 

1. Inan action of assumpsit against a bank for) yond the entrance of a common order, for eleven 
deposits, the objection cannot be made in an ap-|Vears, there not being during that period even an 
pellate court for the jirst time that no demand was| order of continuance, and no appearance, for some 
proved in thecourt below, no defence having been | years, of the case upon the docket of the court, is 
made there upon that ground, and demand before}; discontinuance of said cause. , 
commencement of suit being averred in the} Exchange Bank of Va. v. Hall et als. 447 
declaration. : f 

Matthew Harrison, ex’or v. The Farmers Bank, 1 EASEMENTS. 

2. When failure of consideration is a defence} 
relied upon against a bond, such defence is an} When the owner of two tracts of land has used 
equitable one and may be made either at law or in|, way to and from one over the other, no matter 
equity. tM how long, and he grants the former tract, without 

Ludington v. Tiffany, 11|mention of any way, unless the way be necessary 

as r jto the enjoyment of the tract granted, the mere 
DEMURRER. grant of the land does not create or confer a way 


oe jappendent, appurtenant or in gross. 
1. It is the usual course when the opinion of the! P » SES . 


court isin favor of the defendant on ademurrer| The statutory provision that a deed, unless an 
to the whole declaration, to allow the plaintiff to|¢X¢ePtion be contained in it, shall be construed to 
withdraw his joinder in the demurrer and amend|iM¢lude appurtenances, does not apply to the cre- 
his declaration, if the ground upon which the|#tion of easements, but to the transfer of those 
demurrer is sustained is of such a nature as can|#!ready existing. 
aeerores by anamendment. And there is no| Standiford v. Goudy. 364 
fference in this respect at common law or by| saci leradeinaiats 
statute between penal om other actions. ‘ EJECTMENT. 
2..So much of section 56 of chapter 125 of the! ae 
Code of this State as provides that, if the court! 1: A declaration in ejectment may be amended by 
overrule the objection, and allow the plea to be!the insertion of a count in the name of new 
filed, the plaintiff may take issue thereon without laintiffs. The action, as to such plaintiffs, will 
losing the benefit of the objection, and may, on) %€ deemed to have commenced at the time of the 
appeal from a judgment rendered in the case in|S¢rvice of the new count, with notice on the de- 
favor of the defendant, avail himself of the error fendants; or if it be not served, then at the time 
committed in allowing such plea to be filed, with-/f their pleading to, or other recognition of the 
out excepting to ‘he decision of the court therein, |COU2t- 
does not apply where the pleais rejected by the) 2. When, in ejectment, the jury find in: favor 
court. In such case the judgment of the court'of the’plaintiffs named in one count, but fail to 
rejecting the plea should be excepted to by the/find as to other plaintiffs, these may confess in 
party offering it. favor of the dentnate: and, thereupon, judg- 
Hart v Balti. & Ohio R. R. Co., 336|ment may be rendered in their favor, against the 
See Pleadings, 17! latter plaintiffs. 
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| public road to near the water at this place, built 
3. When there are two judgments in an action!a commodious boat and put and continues his 
of ejectment, une in favor of some of the plain-|ferry in operation. This renders L.’s and B,’s 
tiffs against the defendants, and another in favor ferries of little value. About a year after the 
of the defendants against others of the plaintiffs,) contract, while D. was running his ferry, B. sold 
and the defendants appeal fromthe former judg-|his land and ferry to D. Under these circum. 
ment, it way be reversed and the other may re-|stances a court of equity will not, at the instance 
main undisturbed. iof L., coerce B. to commence or can tinue the part- 
Strader et al. v. Goff et als., 247| nership business. 

L.’s iranchise, if he could and did have a legal 
ferry, can not be presumed to be of higher character 
te or more extensive influence than a ferry estab- 

_ Every estoppel, because it concludeth a man to/lished under the laws of this State. Whatever 

allege the truth, must be certain to every intent,| privilege L. may have, he can not exclude B. from 

and not to be taken by argument or inference. running his ferry and competing for the transpor- 
Vanbibber v. Beirne et als., 168| tation across the river and the emoluments it may 
jreturn. 


| Cross v. Hopicins et als., 323. 
EXCEPTIONS. 


ESTOPPEL. 


FIXTURES. 
1. When a judgment is rendered to which ex-| 
ception is taken and the facts certitied to the Su-| A tract of land is conveyed in trust to securea 
preme Court, it will review the cuse, and if the;debt to A. At thedate of the deed, an engine, 
judgment is found to be clearly against the law|boiler and other machinery used as, or in con- 
and facts, will reverse it. {nection with asaw mill, were upon the land. 
Harrison, ex’or, v. Farmers Bank Va. 1|Subsequently these articles are removed to an- 

2. An exception to the opinion of the court/other tract of land several miles distant, and as 
refusing a new trial states all the evidence intro-;such, while there, are again conveyed in trust to 
duced on the trial, instead of the facts proved.|secure a debt due to another creditor, and subse- 
The appellate court will not consider the parol|quently sold and pass into the possession of 
evidence of the exceptor, so far as it is conflictory|other parties: A bill is filed by the cestui que 
‘with that of the appellee; and when the evi-jfrust inthe first deed against the purchasers, 
dence thus viewed does not show that the verdict} who had been in the possession of the property 


was contrary thereto, the judgment should not/|for some years, to compel its restoration to him- 


be reversed and a new trial awarded. 


self or his trustee, on the ground that it was 


Newlin v. Beard. 110|trust property, and wasa part of the freehold, 


EXECUTION. 


and bought with notice of these facts. HELD, 
That although property may have been a part 
of the freehold, it was, by its removal from the 


On a judgment, execution may issue within two|land on which it was first located, converted into 
ears after the date thereof under the Code of|personal property, as between the creditor and 


est Virginia. 


° Gardner et al. v. Landcraft et als. 36 


FAILURE OF CONSIDERATION. 


third parties, whatever its nature before. 
Franks v. Cravens et als. 185 


FORFEITURE. 


This defence maybe made toa bond for the; 1. Taking the allegations of the billin Gale v. 


payment of money either at law or in equity. 
Ludington v. Tiffany. 11 


FERRY. 





The Vil Run Petroleum Co., as stated, to be true, 
jthe refusal to pay rent to the plaintiif or to her 
jagent on the grounds stated does not work a for- 
|feiture of the unexpired term. 

| An estate in land fora fixed number of years, 


Though the late board of supervisors could not created by deed, will not be surfeited by a simple 


lawfully establish a ferry over any other water|refusal to pay rent, orany mere words, where there 
course within half a mile of another legally estab-|is no open act of unmistable hostility to the land- 
lished ferry over it, the board might establish ajlords title, his grantees or assignees, with full 





‘ferry over the Ohio river at any place. 
L. is admitted to be the owner of a ferry, from 


notice from the tenant of his adverse title, or as- 
sertion of adverse title, and of his holding posses- 


a landing in the State of Ohio, across the Ohio|sion of the premises adversely to the landlord, 


river. It is alleged that the ferry was established 
according to the law of Ohio; but this is denied. 
B. owned a ferry, from his land in this State, 


his grantees or assignees; when no condition or 
covenant of forfeiture is contained in the deed of 
lease; especially when the term exceeds -five 


across the river to L.’s landing. In consequence} years. 


of the obstruction of a private road down the 
bank of the river to the water at B.’s ferry, he, 


Gale v. Oil Run Petroleum Co. et al. 200 
2. Wheu land was reported by a commissioner 


for many years, used a landing above. B. seemsjof delinquent and forfeited lands to a circuit su- 


, to have 
regarded the upper landing used by B. as that 


arded L.’s ferry as valid, and L. to have) perior court, and by the commissioner and the 


court treated as forfeited,and accordingly sold, 


‘owned by him. an | made a contract under seal,|and a deed was made by the commissioner to the 
n 


to,enter into partners 
continue five years; an 


ip to run the two ferries, to| purchaser, the proceeding is prima facie evidence 
to build a boat for thejof the forfeiture; but it may be rebutted by 


purpose. L. with 8.’s approbation builds the boat} proof. When the title of any person so treated 


nearly to completion. Neither party does an 


as the owner of land, is shown to have passed 


‘ thing else coeerd gupting the partnership fn from him to another person, before the alleged 


operation. After the contract between L. and B. 
+ was made, on D.’s application the board of su- 
pervisors granted him leave to establish a ferry at 
the upper landing mentioned, about two hundred 
yards above B.’s lawful landing. D. repaired a 


delinquency or omission that occasioned the sup- 
posed forfeiture, or another collateral title is shown 
to have vested insuch other person, the proceed- 
ing ceases to be prima facie evidence of forfeiture 
of such title; and unless other evidence make it 














INDEX, 739 « 


it necessary for the owner to prove the payment of|the injunction, and the court refuses—The ap- 
Lis the taxes, he need not to do so. But the pur-|pellate court ought not to reverse either of the 
.’s chaser at the commissioner's sale, may prove the| orders dissolving, or refusing to re-instate the in- 
he forfeiture of such title, or adduce prima facie evi-| junction. 
ld dence of the forfeiture, that will make it neces-| A court of equity appoints special commission- 
u- sary for the other in turn to rebut it. |ers to make sale of land in a pending cause for 
ce Strader et als v. Goff et als. 257| the purposes thereof, and the sale is made accord- 
't- jingly; acourt of equity should not entertaina 
FRAUD. bill ‘of injunction to enjoin the collection of a 
al |judgment at law rendered upon a bond given to , 
er 1. A billalleging that L. and A. had obtained! the commissioners for the purchase money, upon 
b- possession of certain bonds or promissory notes allegations that the commissioners have no title 
er executed by themselves to the plaintiff, and which|to the land, and that ne deed has been made or 
mi were left in the hands of the plaiutiff’s agent, | filed as an escrow for the same, and that the title 
ir through false or fraudulent representations, with| to the land is in another person, especially where 
Ly the design to cheat and defraud the plaintiff, and|such person isa party to the suit in which the 
had destroyed them, shows sutiicient ground on|decree of sale is made. 
23- its face for the jurisdiction of a court of chancery. Shields et al. v. McClung et als. 79 
Campbell v. Lynch et als, 17/4. An injunction may be dissolved upon motion 
2. Fraud practiced in procuring a deed renders} before process is served on the defendant. 
such deed a nullity, and proceedings based upon} idem. 79 
a such deed should be enjoined. | 5. Whena cause is regularly heard on bill and 
e, Parri'l v. McKinley et al, 67 lvmewer (the answer denying the material allega- 
= 3. Where actual fraud is relied on, to authorize| tions of the bill) and general replication, exhibits, 
i. a recovery, the fraud should be clearly proven. aud upon.a “motion to dissolve an injunction, in 
a= Vanbibber v. Beirne et als, 168)the absence of evidence tending to prove the ma- 
a8 See Z'rust. terial allegations of the bill, it is errorin the court 
to Kyger v. Depue. 288 to refuse to dissolve the injunction, and refer the 
e- Cleggett v. Iiitle et al 452|)cause toa commmissioner, to take the account 
of prayed jin the bill. 
ue GUARDIAN AD LITEM. When the court erred as inthe case above 
8, jstated, it is not error in the judge of the court, 
Ly In a suit in chancery, infant defendants can on-|afterwards upon proper notice and motion in va- 
a- ly appear and defend by guardian ad litem, who cation, to dissolve the injunction before the re- 
AS must be appointed by the court, and make answer) port of the commissioner is made, if the plaintiff 
i, on their behalf. In an appellate court, if the/at the hearing of the motion to dissolve still fails 
record does not satisfactorily show that this course! to present evidence tending to prove the material 
rt has been taken, the infant will not be regarded as\allegations of his bill: and in such ease it is not 
1e properly Leivre the court or bound by its decrees. | error for the court to dissolve the injunction, be- 
to The decree will be reverse], and the cause re-| fore disposing of a report of a commissioner or 
d manded with leave to make parties and further exceptions thereto, or exceptions of plaintiff to 
proceedings. depositions of defendant. 
5 Myers v. Myers et als., 369 Arbuckle v. McClanahan et al. 101 
HUSBAND AND WIFE. 6. When a plaintiff in equity does not, in his 


bill, show a case for relief, whether any excep- 
tion has been taken or not, an injunction granted 


’ The hushbind by virtue of his marital rights be-|;. proporly dissolved on the hearing. 
> ame vested with an estatein the land amounting ‘Morehead ef al, ¥, De Ford elal. 316 
er at least to an estate for he joint lives of the hus- ; ; 
r= band and wife; and the husband, his grantees) In cousidet pe! and determining an appeal from 
and assignees, by re ae thereof, became ‘entitled an order of a judge of'a circuit court allowing an 
8, to the possession and use of the land until the de-| injunction, the bill being properly verified by the 
le termination of such estate. affidavit of the plaintiff, and the proceeding being 
re Gale'v. The Oii Run Petroleum Co. 209 altogether ex parte, the appellate court must take 
l- ; and consider theallegations of the bill as being 
ll Ti TTS: yrima facie true. 
- = . Taking the allegations of the bill as being prima 
= See Guardian ad Litem. facie true, the order of injunction appealed from 
i, was properly made, sufficient equity appearing on 
r INJUNCTION. the face of the bill. 
of On an appeal from a. preliminary order of in- 
e 1. Upon a motion to dissolve an injunction he- junction, made by a judge of a cireuit court in 
fore answer of the defendant, all the allegations vacation, the appellate court will not consider 
10 | of the bill must be taken as true. * any depositions in the cause taken by the appel- 
r Ludington v. Tiffany li lant po er —_ to the time such order of injune- 
- a a = . _ |tion took effect 
e Held that it was error to dissolve the injunction Froskwater:¥. Pittsburgh, Wheeling 
i before answer filed by any of the defendants, un- & Ky. R. R. Co. 503 
6 inal + averments of the bill, in an ay - : 
Stated. dem, NSTRUCTIONS. 
~ And see Panill v. McKinley et al. 67 ee 
a 3. When a bill of injunction does not contain An addendum toa proper instruction, tothe 
d sufficient equity to give a court of equity juris- any in the following language: ‘Or unless the 
d diction, and the judge of the court upon irregu- jury should believe from the evidence that the 
= lar notice of a motion of defendant to dissolve defendant permitted the said’ bond to be sent 
n when there is no answer filed, dissolves the in- forth, or held out to the plaintiff, as his (defen- 
- junction, and the plaintiff in the injunction af-|dant’s) deed, and thereby induced the plaintiff to . 
e€ terwards in term moves the court to re-instate act upon such representation or assurance, in 
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which case the defendant would be estopped from 
showing that the bond is not his deed, and that 
he never executed it.’”” HrLp: to be a proper 
instruction. 

An instruction to the jury in the following 
words: “If vagy believe Lem the evidence, 
that at the time of the execution of the bond, or 
after the same fell due, the defendant knew that 
his name was signed thereto as security, and that 
the plaintiffhad taken the bond, or was giving in- 
dulgence on the same, upon the faith of such se- 
curity, and that the defendant made no objection} 
thereto, but on the contrary held himself out to! 








EX. 


the defendant, bearing a certain date therein 
named, and which was given in evidence to the 
jury, and being the same deed referred to in the 
foregoing instructions, granted and conveyed to 
the defendant so much of its land therein men- 
tioned and referred to as was necessary for the 
defendant to build and construct its railroad upon, 
and all incidental disadvantages to the residue of 
said H.’s land occasioned by the construction of 
the defendant's railroad, if thesame way properly 
constructed. 

In such an action, it is not error to refuse to in- 
struct the jury as follows: “If the jury believe 


the plaintiffas having signed the bond, and there-|from the evidence, that the defendant legally and 
by induced the plaintiff upon the faith of such| lawfully acquired the right to construct its rail- 
representation to loan the money for which the|road on the lands of H., the vendor of the plain- 
bond was given, or to forbear the collection of the) tiff, as to the land mentioned in his declaration, 
same, then the defendant in such case is estopped | before he acquired title thereto; and that at the 
from showing that the bond is not his deed, and|time the defendant acquired the right so to con- 
that he never executed it, and is responsible in/struct its railroad from said H., he was the owner 
law for the payment of the bond, whether he/of the land now claimed by the plaintiff, and re- 
executed it or not, and that the jury in such case| ferred toin his declaration in this case; and it was 
ought to find for the plaintiff.’ Heip: to be\a part of H’s original tract; and the defendant did 
improper, because vague and contradictory, and, make and construct its railroad on said land so 
tending to mislead the jury. }acquired by them, the jury must regard the defen- 





kv. Campbell, 51\dant’s railroad legally and properly constructed 


2. When an instruction asserts 2 proposition ap- 
parently erroneous, and is given and excepted to, 
the judgment should be reversed, though it is not 
shown whether, in fact, the instruction prejudiced 
the appellant or not. 

Strader et al. v. Goff et als., 257 

3. When the statute of limitations has been 
pleaded, the court erred in refusing to give the 
following instruction: ‘‘If the jury believe from 
the evidence that more than five years elapsed 
from the day the note sued on fell due and became 
payable until the institution of this suit, then 
it is barred by the statute of limitation.”’ 

Huffman v. Callison, adm’r, 301 

4. In an action of trespass on the case for! 
wrongfully and injuriously building an embank- 
ment on defendant’s own land, so as to cause an 
obstructian and reflow of water on plaintiff's land, | 
it is not error to refuse to instruct the jury, if they 
believe from the evidence that H., at a certain 
date, by deel legally admitted to record, conveyed 
to the defendant so much of his land as was neces- 
sary for the purposes of tts railroad, as mentioned 
in said deed, and afterwards conveyed another 
part of his land to the vendor of the plaintiff, that 
the plaintiff holds said land subject to the rights! 
of the defendant, under said deed, and has no 
right to recover in this suit. 

n such an action, it is not error to refuse to 
instruct the jury, if they believe from the evi- 
dence that H., being the owner, at a certain date, 
of a large tract of land embracing the land claimed 
by the plaintiff, and at that date conveyed to the 
defendant by deed properly ackrowledged and re- 
corded, so much of said land as was necessary for 
the defendant’s purpose in making and construct- 
ing its railroad through the land then owned by 
H.; that the defendant legally and properly con- 
structed its railroad through and upon the saiue; 
and that ata subsequent date, the said H. and 
wife by deed conveyed to C. a part of said H.’s| 
original traet, who conveyed the said part to the 
plaintiff, and the part so last conveyed is now} 
claimed by the plaintiff asthe land metitioned, 
and referred to in the declaration in this cause, | 
and therein claimed to have been damaged by the 
making of the defendant’s road, that the plaintitfi| 
holds said land subject to the rights conveyed in| 
the deed of H. to the defendant, and has no right} 
to recover. 

In such an action, it is not error to refuse to in- 
stract the jury, that a deed from H. and wife to 


jand made, unless by proof the contrary is shown.” 


In such an action, it is error to instruct the jury 
as follows: That the foregoing deed from H. and 
wife tothe defendant, bearing date as afozesaid, 


jand recorded as aforesaid, only conveyed to ita 


strip of said H.’s land sixty feet wide, and extend- 
ing to the outer limits of his land, with so much 
in addition it was necessary for the slopes of em- 
bankments and cuts, and did no/ convey or release 
any incidental disadvantages to the residue of 
said H.’s land, occasioned by the construction and 


making of the defendant’s railroad. 


An instruction given by the court, which upon 
the statement of the evidence given by the party 
excepiing could not be injurious to him, is no 
ground for reversing the judgment. 

Beaty v. Balto. &. Ohio R. R. Co., 388 


INSURANCE. 


1. A provision ina policy of insurance that no 
action tur loss or damage shall be sustainable un- 
less the same is brought within six months after 
the loss or damage shall occur, is valid. 

2. The mere pendency of negotiations between 
the parties, or the fact that occasional interviews 
are had between the parties, in regard to the ad- 
justment or settlement of a less, will notin them- 
selves operate as a waiver of the above provision, 
or be an eyuit+ble estoppel. 

3. Ina policy insuring ‘‘manufactured barrels, 
and materials for same,’ the word ‘“materials’’ 
means such as are necessarily or usually or com- 
monly employed in their manufacture ; and ben- 
zine, being prohibited by the policy, is not in- 
cluded as an article insured, or covered by the 
above language, in the absence of proof; nor 
could an insurance company have presumptive 
knowledge that benzine was an article necessarily 


or commonly used in the manufacture of barrels., 


4. A., who is not the agent of the insurance 
company, applies on behalf of B. for an insur- 
ance, and is told to send aform or copy ofa policy, 
anda policy would be sent him. A. makes out 
and sends, on behalf of B., an application referring 
to a diagram and description of the property, 
upon which the policy issues. Under these cir- 
cumstances, the application is wholly the act of 
B. or hisagent. And a failure to state thatin a 
building referred to in said diagram, and contig- 
uous to the insured property, and used by B. for 
painting barrels, benzine was kept and used, 
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avoids the policy ; such faet being material tothe; A waiver, to be operative, must he supported 
risk under the terms of the. policy. ‘by an agreement founded on a valuable eonsidera- 
McFarland & Steele v. Peabody Ins. Co. 425/tion, or the act relied on as a waiver must be such 
And see McFarland & Steele v. Aetna Fire and 'as to estop a party from insisting on performance 
Marine Ins. Co. 437\of the contract or forfeiture of the condition. 
5. The action mentioned in the condition of a] HELD. 
policy of insurance, which must be commenced! That the evdience in this case does not establish 
within six months, is the one which is prosecuted a waiver or estoppel as to the performance of the 
to judgment. The failure of a previous action,|condition prescribed in the policy, that if the 
from any cause, cannot alter the case; although| premium on the risk shall not be paid at maturity 
such previous action was commenced within the such failure shall terminate the insurance. 


period prescribed. Muhdeman vy. National Insurance Ca. 508 
McFarland & Steele v.-Aetna Fire and 
Marine Ins. Co. 437) INTERPLEADER. - 


9. The policy of insurance recites that, “The 

Company having been paid, as consideration for! 1. A court of equity will take jurisdiction of in- 
this insurance, Charles Muhleman’s note for $400, | terpleader where it appears there is either no rem- 
at 9 months—the nine sixteenths interest of said edy at all at law, or that the legal remedy is in- 
boat is hereby insured, being valued at $18,000.’’| adequate for the protection of the party filing the 
Charles Muhleman, in fact, did not execute his) bill. 
note, but afew days after the date of the policv,) 2. 1t is not necessary, to entitle a party to come 
and at the delivery thereof to him at the office of the into equity, that the titles of the claimant should 
insurer byits clerk, Charles Muhleman, who was) be both purely legal. It is ordinarily sufficient to 
the captain of said boat, made and delivered to found the jurisdiction, that one is legal and the 
the clerk of the insurer, for the premium of in-|other is equitable. It seems that when one of the 
surance, the note of the “Steamer Potomac and /jclaims is purely equitable, it is indispensable to 
Owners,” and signed “Steamer Potomac and! come into equity. 
Owners,”’ per Charles Muhleman, Captain,” and! 3. It is not proper for the appellate court, in de- 
in lieu of giving his own note, and the same was termining an appeal from an order of injunction 
accepted and received by the clerk for the pre-)granted by a judge in vacation, or a court, to de- 
mium of insurance in lieu of Charles Muhleman’s cide which of the claimauts has the better claim 
note. HELD, or right. 

That it was competent for the insurer, by its) 4. Taking the allegations contained in the bill 
clerk, to receive and accept the said note for the inthis case as true, the plaintiff has no adequate 
premium in lieu of the note of Charles Muhle-|remedy at law. 
man, and that by s> accepting it the insurer) 5. In interpleader in equity, it is necessary that 
waived the note of Charles Muhleman and shonld the claimants'should claim the same debt or thing. 
be thereby estopped from claiming any advan-| 6. Theclaimantsin the bill mentioned in this 
tage in an action on the policy, from the fact that|/case, under the statemeuts and allegations of the 
Muhleman did not make and deliver his note as’ bill, claim the same rent. 


recited in the policy. Ileld also, 7. P., the tenant in possession, alleges in his bill 
That itis competent to prove such waiver by that rent oil is due from him under a deed of 
parol, lease executed by G. and G., his wife, and that 


An insurance company acts and speaks by its the same rent oil is claimed by G. and G., his 
officers, and what the officers say and do when in wife, each, and also by C. by virtue of said deed of 
discharge of their duty as officers, and in relation lease, and that G. the husband has sued out a dis- 
to the particular duty assigned to them, is evi-|tress warrant for the unpaid rent oil, and placed 
dence against the company. the same in the hands of a constable, who has 

The said policy of insurance contains this clause:! levied the distress warrant upon the rent oil and 
“And in case any note or obligation givenfor the pre other property of P. The bill being otherwise 
mium on this risk, shall not be paid at maturity, sufficient as a bill of interpleader, makes the con- 
such failure of payment shall terminate this in-|stuble a party defendant, and prays an injunction, 
surance, and said note or obligation shall be con-|and that the property levied on be restored; and 
sidered the premium for the risk thus termina-|that a special receiver be appointed to receive the 
ted,”” HELD, rent oil in arrear; and that to become due from P., 

That this clause covers and applies to the note! until it is determined by the court which of the 
of the “Steamer Potomac and Owners,” given and/claimants has the better right. HELD, 
received for the premium as above stated, and! That the constable is 4 proper party to the bill, 
that, on the failure of the payment of the note at|not for the purpose of interpleading, but simply 
its maturity, the insurance ceased according to|to make the order of injunction and the restora- 
the provision of the policy. Herp, |tion of the property effective. 

Further, that the boat having been lost by fire| 8. G. and G., his wife, by deed of lease duly ex- 
after the maturity of said note, that the mere/ecuted, acknowledged and recorded, graut to P.’s 
voluntary payment of the note with legalinterest,|assignors, for a large money consideration paid 
after the loss, by Muhleman to the clerk of the in-| down, and for a large rent to be paid ir <i as the 
‘surer at its office, against the expressed wish of/oil is produced from the leased prerases, a hun- 
the clerk made at the time of payment, did not,|/dred acres of land for the term of 20 years. G. 
of itself, waive the forfeiture of insurance and re-|the wife is the fee simple owner of the land, sub- 
vivify the policy so as to entitle the insured to|ject to the marital rights of G. the husband there- 
Tecover the insurance by reason of the loss of the|in, which is at least an estate during the joint 
boat, notwithstanding, the failure to pay the note/livet of G. and G. the wife. G. the husband 
at maturity. Hep. | prior to the date of the deed of lease, by contract 

Also, that in the absence of other evidence, it/sold to C. his entire interest for his life in a tract 
cannot be inferred trom the mere fact, that the|of 250 acres covering the said 100 acres. P. and 
note of the “Steamer Potomac and Owuers,” was|his assignors, at the date of the lease and pur- 
received and accepted as aforesaid, that it was re-|chase from G. and G. the wife, and for a long 
ceived and accepted in satisfaction and discharge|time afterwards, had no notice or knowledge what- 
of the premium of insurance. ever of the contract of G. the husband with C. 
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about said land. After P. had obtained the lease} 2. When on the Ist of March 1873, a prisoner 
and taken possession of the Jeased premises and|charged with murder was set to the bar, and an- 
had paid the oil rent toG. the husband, under the| nounced that he was ready for trial, whereupon 
deed of lease, as it accrued for some time, C.|the court expressed the opinion that the prisoner 
brought suit agaivst G. the husband to compel) might be legally tried by a special jury, and in- 
him to execute to hima deed conveying the legal| formed him that unless he asked to be tried by 
title to the 250 acres for his life estate. C. ob-|such a jury the case would be continued ; and 
tained a final decre against G. the husband for|thereupun the prisoner, stating that he did not 
scch deed, and appointing a commissioner to con-| wish to waive his right, but in order to get a trial, 
yey the life estate of G. in the 250 acres of land to|asked fora special jury. It is considered that 
}. G. and G, his wife then each notify P. that)what the court said and did was erroneous, and 
they each claim the unpaid and accruing rent oil] intluenced the prisoner to ask for a special jury— 
under the lease. C. notifies P. that he claims the|and so to waive his right to strike eight jurors 
unpaidfand‘accruing rent oil under the lease, by vir-|from the panel and, acquiesce in the wrong of the 
tue of said decree, and notifies P. not to pay it to| prosecuting attorney’s striking otf two without 
G. nor G. his wife. P. is ready and willing to|cause; and that the accused is not precluded to 
pay the rent oil in arrear to the proper claimant, question the legality of the proceeding, as if he 





and has it on hand jor the purpose; but is igno-) 
rant as to which is the better claim of the cleim- 
ants. G, the husband is insolvent, and sues out a 
distress warrant against P.’s property on the 
leaged goemnions, and causes the oil rent in P.’s| 
possession, toget] er with the large amount of oth-) 
er personal property of P’s, on the leased premises, | 
to be levied on for the rent oil in arrear. P. files 
his. bill of interpleader against G. and G. his wife) 
and C. HE Lp, 


Phat equity in such case has jurisdiction ; that 
C.’s claim to the rent oil reserved in the lease, 
under G. must be considered, for the purposes of | 
this case, to have commenced at the date of the 
— which was after the date of the deed of, 
ease. | 


9. According to the averments of the bill filed, | 
the persous claiming the rent oil, claim in prior-| 
ity of contract and tenure sufficiently for the pur-| 
poses of the bill. 


10. The allegations and averments of the bill, as 
recited in the opinion in this case, are sufficient 
to constitute a good bill of interpleader. 

11. If the affidavit filed with the bill is not of 
itself sufficient to authorize a judge to grant an 
injunction, still if there are properly certified 
copies of documents and records filed with the 
bill as exhibits and evidence, and they, together 
with the affidavit, are sufficient to satisfy the 
judgment that the injunction should be granted, 
it is not error for the judge to grant the injunc- 
tion. 

11. In interpleader, ordinarily, a special receiv-| 
er should not be appointed to take possession of 
the property without notice, still there are excep- 
tions to the rule, as where i:mmediate action is 
necessary to prevent great loss or injury, and| 
especially where it is not ‘sought to dispossess a 
party of his own property. 

; Oil Run Petroleum Co. v. Gale et al. 525 


JUDICIAL SALES. 


See injunction 3, and 
Shields et als. v. McClung et als. 79 


JURIES. 


1. After January 1873, when the bourds of su- 
pervisors and recordeis had ceased to exist under 
the constitution, though jurors could not be ob- 
tained!“under sections 3, 4, 5, 6, 7, 8, 9, 10, 12and 


had not asked the special jury, but at the proper 
time had objected, or had moved to strike eight 
from the panel, or had objected to the prosecu- 
tor’s striking off any. 

éddem, 600 


JURISDICTION. 


See Registration and 
Fausler v. Parsons et al. 456 


LEASE. 


See Forjeiture, and 
Gale v. Oil Run Petroleum Co. 200 


LIENS. 


K. conveyed F., by deed, a houseand lot, which 
deed was duly recorded on the 16th day of March 
1863, subsequent to the docketing of two judge- 
ments by a judgment creditor of K—s. F. after- 
wards sold the house and lot toH. At the request 
of F., H. executes two bonds in favor of M. for 
$1,000 of the money, and delivered them to M. 
who, in consideration there i, surrendered to F. 
a bond held on F. by him, (M.) and released the 
security thereon. M. obtained judgment on the 
bends against H. H. then filed a bill in equity 
against K., F. and M. enjoining the cullection of the 


judgment, on the ground of judgment liens exist- 


ing on the property. 
Held 


That as to M. the bonds were good and enforce- 
able against H. 


Henning v. Fisher. 238 

Clegget v. Kittle et al. 452 
MANDAMUS. 

Bridges v. Shallcross. 562 
MANDATE. 


The mandate of the Supreme Court of the Uni- 
ted States reversing the judgment of the Supreme 
Court of Appeals of this State, being presented to 
the Supreme Court of Appeals of this State, and 


asked to he entered of record, and the Supreme — 
Court of Appeals of this State asked to reverse its 
judgment ip the case, and to conform its judgment 


to{the judgment of the Supreme Court of the Uni- 
ted States. HELD, 


Fy i y oO Ss re 
16 of chapter 116 of the Code, totry cases of felo- at het itis the duty of the Supreme Court of 


ny, in such cases they could be summoned and 
selected under section 3 of chapter 159. 


is State to cause the mandate from the Supreme 


;Court of the United Statesin said case, to be en- 
\tered of record and to reverse its judgment and 


Section 21 of chapter 116 of the Code relative to conform the same to the judgment of the Supreme 
psn amended in 1870, does not apply in'Court of the United States. 


cases of felony. 
The Stase v. Miller, 


That in such case, it is proper for this Court to 


600 render judgment in favor of the appellants here, 
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against the appellees, for the amonnt of costs re-'jury should believe from the evidence that the 
covered by them against the appellee in the Su- defendant permitted the said bond to be sent forth, 
preme Court of the United States, (the said costsjor held outto the plaintitf, as his (the defend- 
to be paid but once by the appellee ;) and also for,ant’s) deed, and thereby induced the plaintiff to 
their costs expended in this court, and alsuto re-|act upon such representation or assurance, in 
verse the judgment of the court below ; and. re- which case the defendant would be estop from 
mand the cause to the court last named, with di-|showing that the bond is not his deed, and that he 
rections to receive the said petition for a re-hear-)/never executed it.’” HkLp: to bea proper in- 
ing of the case without the said affidavit, and to struction. 
grant the re-hearing prayed for in the petition; 3. Aninsruction to the jury in’ the following 
without affidavit, unless legal and sufficient rea-|words: ‘If the jury believe from the evidence, 
son other than the want of such affidavit be|thatat the time of the execution of the bond or 
shown why the prayer of the petition should|after the same fell due, the defendant knew that 
not be granted, and further to proceed in the same} his name was signed thereto as security, aud that 


as justice requires, and the law directs. the plaintiff had taken the bond, or was giving in- 
Peerce et al. v. Carskadon, 383 dulgence on the same, upon the faith of such secu- 

|rity, and that the defendant made no objection 

MANNER. | thereto, but on the contrary held himself out tothe 


|plaiutiff as having signed the bond, and thereby 

Prescribing the ‘‘manner”’ in which public offi-|induced the plaintitt upon the faith of such rep- 
cers shall be elected and removed, as expressed in'Tesentation to loan the money for which the bond 
the 8th section of article 4 of the constitution of| was given, or to furbear the collection of the same, 
the State of West Virginia, when read and con-|then the defendant in such case is estoppéd from 
sidered in conneccion with article 7, sections 1 and showing that the bond is not his deed, and that 
8, and section 40 of article 6, and other sections of) he never executed it, and is responsible in law for 
the same constitution, includes the agent or per-|the payment of the bond, whether he executed it 
son who may appoint, as well as the formality or not, and that the jury in such case ought to 


with which it should be done. jfind for the plaintiff.” Hervp: to be improper, 
Bridges v. Shallcross. 562 bacause vague and contradictory, and tending tv 


mislead the jury- 
NEW TRIAL. | 


Black vy, Campbei/. 51 
3. The burden of proof of the formal execution 
1. An exception to the opinion of the court, re-)of a deed or bond, when put in issue under the 
fusing a new trial, states all the evidence intro-|plea of non est factum, rests upon the party claim- 
duced on the trial instead of the facts proved.|ing under the deed or bond ; and that proof must. 
The appellate court will not consider the parol/show that the deed or bond was signed, sealed and 
evidence of the exceptor, so far as it is conflictory|delivered by theautbority of the obligor as his 
with that of the appellee; and when the evidence|deed. 
thus viewed does not show that the verdict was| 5. Possession of the bond or deed by the obli- 
contrary thereto, the judgment should not be re-|gee, is prima facie evidence of delivery; and 
versed and a new trial awarded. | where the defendants admit the signing and seal- 

Newlin v. Beard et ai., 110\ing, the rule of evidence is sufficiently eomplied 

2. A new trial will not be granted on the ground with by the plaintiff when he produces before the 
of after discovered testimony, when it appears,jury the instrument, and it is then incumbent 
from the affidavits that the after discovered testi-;on defendants to show some special matter in evi- 
mony tends only to impeach a witness on the trial, | dence. 
by Geawotinn facts to which he has testified; and! 6. A deed or bond, signed, sealed and delivered 
especially when it appears that the witnesses pro-|to the obligee, or his previously constituted agent 
posing to give testimony will speak only from| upon condition, is not the deed of the party sign- 
their belief, and not from absolute personal ing until the condition is complied with. 
knowledge. 7. Under the statute, Code, chapter 130, section 

Gillifan v. Ludington, 128 twenty-three, a party toa civil action may be # 

3. On a motion to set aside a verdict because of, Witness in behalf of himself or of any other 
information, accidentally received, that evidence| party to prove the conditions upon which a bond 
regarded as conclusive exists and can probably | was delivered. 
be attained, the affidavits or othersworn evidence; 8. Beard executed a bond and delivered it to 
of the informants should be adduced, or their ab-|Newlin as his deed; N. sometime afterwards 
sence accounted for. An affidavit of a party to} handed the bond back to Beard, and requested 
the action, or a third person, as to such infurma-|him to procure the signatures of certain other 
tion, is not sufficient. | persons. HELD. 

Strader et al. v. Goff et ais., 257| 1. N. thus constituted B. his agent for the pur- 

pose of obtaining the signatures. 

NON EST FACTUM. | 2. The party signing and delivering the bond, 
junder these circumstances, to the agent, upon 
A note under seal was executed in favor of|condition, can, under the plea of xon est factum, 
plaintiff by a partner, for himself and co-partner,}prove by the agent or himself the agency and 
(but without the authority of the co-partner,) in|the condition upon which the delivery was made 
the partnership name, for money loaned the'to the agent. 
partnership, and with the nameof A. C. signed; 3. The condition made known tothe agent at 
thereto also with a seal annexed; in an action of|the time of delivery to him, is notice to the prinu- 
debt thereon against A. C. by the plaintiff, A. C.'ctpal, and he is bound by it. 


‘ 


pleaded non est factum. HELD: | Newlin v. Beard et ad. 110 
1. The partner who did not sign the bond, was! ae sais vais 
a competent witness, because his interest was equal NON-RESIDENT. 


between the plaintiff and defendant ; the defend- 
ant by deed having released him from all liability| 
for costs of that suit. NOTICE. 
2. An addendum toa proper instruction, to the} 
jury in the following language: ‘‘Or unless the’ 1. A notice of motion for judgment on an un- 


See Publication. 
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dertaking in which a blank is leit for the day on 
which the motion will be made, and .a blank for 
the name of the party who will make the motion, 
the name of the party to whom the undertaking is 

iven, and to whom the money is to be paid, be- 
. signed at the feot of the notice, as the person 
giving tho same, is sufficient. 

2. An amendment of the return made by an offi- 
cer on a notice, does not permit him in anywise| 
to change or amend the notice itself; and if he} 
does, the changed or amended notice is a nullity. 

White v. Sydenstricker et ad. 46 

3. When a bill of injunction does not contain 


INDEX, 


That there is no error in the decree of the court 
below. 
Parr v. Haymond et ads., 279 


PARTIES. 


A person whois nota party to an action of ejec- 
ment, but granted Jand in controversy, with a 
covenant of general warranty to one who is a de- 
fendant, cannot, in his own name, maintain a 
motion to set aside a verdict in favor of a plaintiff. 

Strader et al. v. Goff et eds. 257 


PARTNERSHIP. 





sufficient equity to give a court of eqnity jurisdic- 
tion, and the judge of the court upon irregular} 
notice of a motion of defendant to dissolve when} 
there is no answer filed, dissolves the injunction, | 
and the plaintiffin the injunction afterwards in| 
term moves the court to re-instate the injunction, | 
and the court refuses—The appellate court ought| 
not to reverse either of the orders dissolving or| 
refusing to re-instate the injunction. 


Sriedds et al., v. McClung et ads. 79| 

4. Notice by surety—to whom it should be} 
given. | 
Gillilan v. Ludington. 128} 


5. When surety withdraws his notice—effect. | 
diidlem, 128) 


OFFICE. 


The act'of the legislature of the 14th day of 
January 1873, does not in fact or etlect operate 
an appointment of the governor, and the other ex- 
ecutive officers therein referred to, toa different 
office or to different offices, but substautiaily pre- 
scribes the duties and powers of the governor and 
said other executive officers, to be by them exer- 
eised and performed as constitutional officers of 
the executive department of the government to 
which they were or mty be elected. In other 
words, said act in substance and eflect simply an- 
nexed to the offices of governor, and the other ex- 
ecutive offices therein numed, powers and duties. | 

Bridges v. Shallcross. 562) 


PARTITION. 





W., by his will, devises a tract of about three| 
hundred and seventy acres of land “to be equally| 
divided in value between his ten heirs, so that: 
each one’s part should be adjoining his lot describ-} 
ed, or as near so as circumstances will allow "| 
will proved in 1837. 

In 1859, P. files his bill for a partition of said! 
land. To this bill several parties interested in} 
said land, either as devisees or purchasers, file! 
their joint answer, alleging that partition had 
been made of said land in 1841 by mutual agree- 
ment of the then ownersof the same, the lines of 
division marked out, and that all the owners had 
acquiesced therein, although no deeds of parti- 
tion had been executed therefor, and claiming 
that said partition should not now be disturbed.| 
Proofs were taken, but the same not being sufti- 
cient in the opinion of the court below to sustain 
the answer, the court directed the surveyor of the 
county to partition said land according to the di-| 





See Non est Factum and 
Black v. Campbedi, 51 
Whether acourt, in any case, will undertake to 
coerce parties actually to commence or continue a 
partnership business for a series of years is a ques- 
tion very difficult of solution, upon which the au- 
thorities at. hand are not satisfactory. 
Cross v. Hopkins et als., 323 


PART PERFORMANCE. 


When there has been a part performance of a 
contract for the sale of land by the purchaser be- 
ing put into possession of the property, and pay- 


jment of the purchase money, or a part thereof, 


and an offer to pay the residue according to con- 
tract, and valuable improvements have been made 
on the land by the purchaser on faith of the con- 
tract, the statute of frauds cannot be successfully 
pleaded in bar to the performance in a court of 
equity, 

Applications to the court to compel specific per- 
formance. are addressed to its discretion ; but it 
is not an arbitrary or capricious discretion, but a 
sound judicial discretion regulated by the estab- 
lished principles of the court. 

Lowry v. Buffington et als., 250 

PAYMENT. 

1. Aftera controversy has arisen between the 
parties, and a fortiori atthe time of the trial, it is 
too late for a creditor to claim a right to make an 
appropriation of a credit or payment to any par- 
ticular debt. 

1. When no appropriation has been made by 
either debtor or creditcr of a payment, the court 
will apply the same according to the principles of 
justice and equity in the particular case. 

Norris v. Beaty et ads. 477 


PERSONAL REPRESENTATIVE. 


1. An administrator ought not to be charged 
with the debts due to the estate of his intestate at 
the time when they become due, but only at the 
time when he actuad/y received them ; except such 
debts as are lest by his negligence or improper 
conduct. 

Reitz & Co., v. Bennett et ad. 417 

2. Ina bill in equity by an executor as such he 
should describe himself as executor of his testa- 
tor, and not as “‘personal representative.” 

Capehart ex’or v. Hale. 547 


PLEADINGS. 
1f a plea is filed by a defendent without ob- 








rections of the will; this was done and report|jection, and thereby becomes a part of the record, 
made to the court; no objections being made and afterwards the court, on motion of the plain- 
thereto on account of any inequality or injustice tiff, rejects the plea, and the defendant fails to ex- 
in the allotments therein reported, the report)cept to the opinion of the court in rejecting the 
was confirmed, and deeds ordered to be made by plea, the appellate court must’ presume that the 
the parties respectively. From this order and defendant acquiesced in the decision of the court 
decree an appeal is taken to this court. HeEwp,'in rejecting the plea. 


. 





—_ 








INDEX. 


2, Although it may, strictly speaking, be irreg- 
ular for the court after an improper plea has been 
filed and thereby become a part of the record, to} 
entertain and grant a motion to reject the same, | 
still if the court does so, it must, in substance and 
effect, be regarded us setting aside the plea, and 
though it is done irregularly the proceedings will 
not be reversed for such irregularity. In such 
case, the court having done right substantially, 
its proceedings will not be reversed because of 
mere informality in the mode of doing it. 

3. If an insufficient plea be tendered and per- 
mitted to be filed, it is competent and proper for 
the court at a subsequent time to correct that er- 
ror by setting aside the plea. 

4. In an action upon a penal statute, more than 
ayear after the cause of action accrued, the 
plaintiff, on a demurrer to his declaration being 
sustained, asked and obtained Jeave of the court 
to amend his declaration, against the objections of 
the defendant, and the declaration is amended in 
court, and thereupon the defendant tenders to the 
court a plea, in substance, that the plaintiff 
his action ought not to have and maintain, be- 
cause the cause of action did not accrue within 
one year before he filed his amended declaration. 
HELD, 

That under the law in force in this State on the 
9th day of March 1869, the statute of limitations 
did not run in such case in tavorof the defen- 
dant up to the time of the filing of the amended 
declaration, but only until the commencement of 
the suit, that is the issuing of the original writ. 

5. When there isa demurrer to a declaration 
and no formal joinder therein appears to have 
been entered of record, but the record shows 
that the ‘‘parties appeared by their attorneys, and 
the matters of law arising upon the defendant’s 
demurrer to the plaintift’s declaration, being ar- 
gued by counsel and considered by the court the 
same is overruled. H&wp: | 

That altheugh it may have been irregular for 
the court to act upon the demurrer without join- 
der therein being entered of record, still the 
judgment of the court below will not be reversed 
for this cause, if the declaration is good. 

6. A corporation should sue and be sued by its 
true name, and if it is sued by its true name it is 
not necessary toshowin the declaration how it 
was incorporated, or to aver in the declaration 
that it is a corporation duly constituted, or that 
it is authorized by law to sue or be sued in its) 
corporate name; but these questions may be put 
in issue by the defendant, or raised upon the! 
trial of the general issue. | 

7. It is a general principle in pleading that it is 
not necessary to allege in the declaration wore 
than it isnecessary to prove at the trial, except so! 
far as may be necessary for a right understandin 
of allegations that are required to be proved. 

8. The courts take judicial notice of all public 
laws or acts of the legislature, and they need not 
be proven. Private lawsor acts of the legislature, 
it seems, must be proven when in issue. 

9. Under the Code of 1860 and the Code of ‘1868, 
acts and resolutions of the legislature, though lo- 
cal or private, may be given in evidence without 
being specially pleaded ; and an appellate court 
must take judicial notice ef such as appear to have 
been relied on in the court below. 

10. In considering the demurrer to the declara-| 
tion in this cause, if the actsof the legislature in-| 
corporating the defendant can be considered pri-| 
vate acts, it was competent for the court to read| 
and consider said acts on their being brought to 
its attention by the plaintiff's attorney. 

11. It was not necessary to allege in the declara-| 
tion in this case that the rates prescribed by sec-! 


94 


or 
| 


745 


tion 19 of chapter 61 of Code of 1860, applied to 
the road of defendant, nor thatdifierent rates had 
not been prescribed by law. 

12. Under the provisions of the Code of Vir- 
ginia of 1860, chapter 171, section 31 and of the 
Code of West Virginia, chapter 125, section 29, 
on a demurrer, (unless it be to a plea in abate- 
ment), the court cannot regard any defect or im- 
perfection in the declaration or pleadings unless 
there is omitted something so essential to the ac- 
tion or defence that judgment according to law 
and the very right of the cause cannot be given. 

13. The amended declaration in this cause is 
sufficient in law. 

14. The appeaiin this case was properly taken 
by the appellant, because the controversy is 
on right of a corporation to take 
toll.’ 

16. It isunnecessary to prove before the court 
matters of law or of fact of which it may take ju- 
dicial notiee. 

16. The joinder in demurrer not being added is 
not an available error in an appellate court, when 
thedemurrer has been argued and decided on 
its merits below without objection being made. 

Hart vy. Baltimore and Ohio R. R. Co., 336 

17. A declaration incase, in the form given by 
Chitty, alleging generally the plaintifi’s posses- 
sion of a messuageand incident right to a way 
over another close, and the obstruction by the 
defendant of the latter right, is good. 

But a declaration purporting to set forth facts 
that constitute such a right, and so indicating that 
no others material exist, if it does not show facts 
sufficient, though it superadds a general statement 
that otherwise might be adequate, is nevertheless 
bad. 

When a declaration contains two counts, one of 
which is good and the other bad, and there isa 
demurrer to the whole, but not to each count, the 
demurrer should be overruled. 

Standiford v. Goudy, 364 
PRESU MPTIONS. 


When the record does not disclose that objec- 
tious were made to the hearing of a cause, the 
presumption is that the cause was heard without 
objection. 

Garduer et ad. v. Landcrajt et aés., 36 


PUBLICATION. 


1. E., was proceeded against as a non-resident 
of this State by publication,in the action at law, he 
has a complete remedy by which to make his said 
defence against said bond, in said suit at law. 

2. Generally, a party who has been proceeded 
against by publication to judgment or decree 
against him, must obtain relief, if he has defence 
against the claim on which the action or proceed- 
ing in which the judgment or decree is.had, by 
adopting the remedy prescribed by the statute in 
such cases. 

Vance v. Snyder. et ads. 24 

3. A non-resident defendaut against whom a 
decree has been made by publication, and who has 
not appeared in the case in the court below, can- 
notappeal from uhe decree. His remedy is that 
provided by the statute. 


Meadows vy. Justice. 198 
PURCHASE. 

See Trust, 

Kuger v. Depue. 288 


And see Fraud and Bad Faith. 
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PURCHASE MONEY. 


See Lien and 
Henning -v. Fisher et a/. 


RAILROAD COMPANY. 





INDEX. 


} 2. A part 
have been allowed to make his defence against a 
|demand set up against him in a court of law, but 
who has wholly failed to avail himself of them, 


to whom a day and opportunity 


238 will not be entertained in the court of chancery 


on a bill seeking relief against the judgment whic 
has beeu rendered against him in consequence of 
his default, upon grounds which might have been 


1. Itis error to confirm a report of commission- successfully taken in the court of law, unless some 
ers made under the provisions of Chapter 42 of reason fuunded in fraud, accident, surprise, or 
the Cule, in which the “just compensation’’ to some adventitious circumstance beyond the con- 
which the party is entitled is not exclusively trol of the party, be shown why the defence was 
given to him in money, the party himself appear-| not made in that cour:. 


ing to resist the repurt on that ground. 

2. The confirmation of a report, authorizing a 
railroad company to enter upon the real estate of 
another party against his consent, and build a 
fence for its own purpose, is erroneous, as being 
without the authority of law. 

Chesapeake & Olio R. R. Co. v. Patton. 147 

3. In a proceeding by arailroad company to 
take lands for the use of its road against the 
owner of the land, it is error for the court, on con- 


Shiedds et ad., v. MeClung et ad. 79 

The plaintiff having a c»mplete remedy at law 
for recovery, equity can give no relief. 

Franks v. Cravens et ais. 185 


SPECIAL REPLICATION. 
1. The 35th section of chapter 125 of the Code 
of this State, provides for the filing of a special re- 
plication, in a suit in equity, where the defendant 


firming the report of the commissioners and or-|in his answer alleges new matter constituting a 


dering tne same to be recorded, to render judgment 
aguinst the applicant for the suoens of damages 
ascertained by the report. 

Atany time within twelve months after the 
report of the commissioners has been confirmed 
and ordered to be recorded, the sum so ascertained, 
with legal iuterest thereon from the dute of the 
report until payment, may be paid by the appli- 
cant to the persons entitled thereto, orinto court. 

The applicant to take the property in preparing 
its petition (or rather attorney) filed in the pro- 
ceedings, misstates under a misconception the 
estate of the’three infants in the reversion of the 
land, and after the cominissioners were appointed, 
and had adopted such misconception in ascertain- 
ing the damages, and who were entitled thereto, 
and had acted upon it and signed their report, and 
before it was formerly tiled in court, the applicant 
asked leave of the court to discontinue the pro- 
ceeding. 

HELD, 

That the court should have dismissed the pro- 
ceédings under the circumstances, and at the costs 
of* the applicant. 

Chestiperke & Ohio R. R. Co. v. Bradford et als. 220 

4 Acyuisition of land by railroad company, by 
judicial proceeding. 

Chesapeake & Ohio R. R. Co. v. Pack et ads. 397 


REGISTRATION. 


Where the subject matter and the person are 
within the jurisdiction of the couit, the judge, 
whether of a superior or inferior court, is not sub- 
ject to a civil action for any matter done by him 
in the exercise of his judicial functions. 

By virtue of section 8, chapter 78, Acts 1866, 
the members of the county board cf registration 
acting thereunder, and passing upon the right of 
a party to be registered or not, acted judicially ; 
and if they acted within their jurisdiction, limi- 
ted by the statute, they are not amenable in a 
civil action. 

Fausler v. Parsons et ads., 486 


REMEDY AT LAW. 


1. Having a complete remedy at law, and it not 
being charged in the bill that the bond was pro- 
cured by fraud or mistake, a court of equity should 
not entertain the said bill, and the court below 
erred in not sustaining the demurrer to said bill, 
and dismissing the*same for want of equity. 

Vance v. Snyder, et ad. 


| 





claim for affirmative relief: But this provision 
in this respect applies only when the answer sets 
up new matter for whicha cross bill might be 
filed, and does not change the general practice as 
to pleading in equity in other cases. 

Vanbibber v. Beirne et als., 168 

2. When defendantin his answer alleges new 
matter constituting aclaim to atfirmative relief, 
special replication may be filed. idem. 168 

3. A special replication to the plea of the statute 
of limitations which does not allege the exact 
period of the war, or exactly how long the courts 
were closed, when these facts are r:vlied upon as 
an avoidance, is bad, for that period only could be 
excepted from the computation of time which 
might otherwise prove a bar; for it should appear 
upon the face of the pleading that, after taking 
out the excepted time, tive years have not elapse 
since the action accrued. The replication by not 
stating the period, but leaving it wholly in blank, 
does not present a certain issue. 

Ilujiman v. Callison adm’r, 301 


SPECIFIC PERFORMANCE, 


A. signs the following contract in writing: ‘‘Re- 
ceived, Parkersburg, March 7th, 1870, of 38. B. 
Bentley, two hundred dollars, for which I am to 
make him a deed for a certain tract of land in Lu- 
beck township, containing one hundred and thir- 
ty-seven acres, which I purchased for taxes in the 
name of Thomas Shriens.’’ B. subsequently re- 
quests A. by a note in writing to make the deed 
for said land to C.; A. not complying with the 
request; B. sues for a specific performance of the 
contract, and that a deed for said land may be 
made to himself, on tendering to A. the amount 
of the purchase money due thereon. <A decree is 
made for a specific performance of the contract, 
and that a deed be made to B. for the land. 
HELD, 

There is no error in said decree. 

Bentley v. McKibben. 288 
And Parridl McKindey, et ad. 67 


STATUTE OF LIMITATIONS. 


1. To an answer setting up the statute of limi- 
tations, the plaintiff files his replication alleging 
that he did bring and prosecute his suit in this be- 
half within five years from the time of the de- 
fendant’s liability to be sued, and notice to the 
plaintitt of the matter complained of in the bill. 


This replication will not avoid the statute of limi- 
24/ tations. . 

















INDEX. 


2. If it appear by the proper pleadings, sup-| 
ported by proof, that the facts on which the cause 
of action is founded were exclusively in the 
knowledge of the defendant; that he fraudulently 
eonceaied those facts; and by such ways and 
means defeated and obstructed the plaintiff from 
bringing his action within the time limited, th 
statute of limitations is answered. 

Vanbibber v. Beirne et ad. 


e 


168 


3. To an action brought upon a bond or promis- 
sory note alter the present Code of West Virginia 
went into operation on the first day of April 1869, 
the 6th section of Chapter 104 applies; and com 
sequeutly a special replication to the plea of the 
statute of limitations, that said statute was sus- 
vende in any couuty during the whole of the 
late war between the so-called Confederate States 
and the United States, presents an immaterial 
issue and should be rejected. 

Where the statute of limitations has heen pleaded’ 
the court erred in refusing to give the following 
instruction: ‘If the jury believe from the evi- 
dence that more than five years elapsed from the 
day the note sued on fell dueand become payable, 
until the institution of this suit, then it is barred 
by the statute of limitations.” 

Huffman v. Callison adm’ r. 


SURETY. 


301 
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TRUST. 


A bona fide purchaser isone who actually pur- 
chases in yguod faith. 


H. K. and K. convey to .N. certain lands bya 
deed absulute on its face, but at the date of the 
dved, and us part of the transaction a written 
contract under .enl is executed, and delivered b 
H. K. and N., whereby itis agreed that if H. K. 
pays certain debts and liabilities of H. K., due to 
N,, and others debts of H. K., which N. became 
liable for, as they become payable, that N. should 
re-convey the land to H. K.—H. K. afterwards 
on faith of the arrangement pays and causes to be 
paid a large part of the debts and liabilities by a 
sale of part of the land to D., aud otherwise with 
the consant of N., who conveys the land sold to 
the purchaser of If. K., N. afterwards, and with- 
out the knowledge or consent of H. K., sells 100 
acres more of the land to D. for $15 per acre, and 
gives his title bond therefor. D. informs H. K. 
uf the purchase, with which IT. K. is dissatisfied, 
and informs D. that he has aclaim on the land, 
and its character, and notifies D. not to purchase 
any part of the residue of the land. In a few 
|days afterwards and on the 27th day of January 
|1870, N., learning that H. K. was dissatisfied about 
jthe sale, writes H. K.aletter in which he says; 
jln order that you may provide against further 
isales to D., (forhe wants $2,500 worth more,)I will 


A plea under the statute, Code, chap. 101, for re-|say that I will defer a sale until the 1st of May, at 
lief of sureties, reciting that A. was the security of|which time I shall need every dollar I can com- 
kK. and had yiven the piaintiff, who was the payee) mand, andif you do not by that time or before 
in a bond, notice in writing forthwith to insti-|make a sale, I shall be compelled to sell at any 
tute suit thereon, and that the plaintiff, notwith-| price [am otfered. Crediting the $1,500, D.’s sale 
standing said notice, had failed for a long space of|reduced to cash, leaves you still indebted to me 
time, towit:—years, to bring suit thereon, and|$1,800. Albert Stringer paid me $100 for you. 
until after the death of the principal in said bond, |My advice is that you sell, not wait fur the 1st 
so that the plaintiff's right to collect said debt o1\of May, as I shall ake a bargain with Depue or 
him has been forfeited and is gone, is held to bejany other person wanting land, to be closed at 
suflicient. |that time, provided you are unable to make sale. 

The creditor to whom the notice should be giv7| 0" the 28th of February afterwards N., without 
en, is the party having the legal title to the claim |the knowledge or consent of H. K., sells another 
and the right to institute suit, and nota party {100 acres of the land adjoining the first 100 acres 
merely claiming to have an equitable ownership. | D., at $15 per acre, much less than its. value 

ee ee ..;_\and embracing nearly the whole of the improved 

A replication that the defendant, after giving jand—In the case of a bill tiled by H. K. against 
the notice in the plea mentioned, had withdrawn| Nn) and D. prayingamong othe: things that the 
the same, and notified the plaintiff not tuo sue as NW < ae : 

: 2 : last sale by N. to D. be set aside: HELD, 
required by said notice, whereby the defendant; 
remained bound in said bond, is good. | That the sale of the last 100 acres by N. to D., 

A plaintiff who has received notice under the) 2der the circumstances, was bad faith, and frau- 
statute, and fails tu comply with its provisions by |@ulent as to H. K., and that as D. had notice of 
instituting suit within a reasonable time against \the claim of H. K. to the land, and had been noti- 
resident solvent debtors, and prosecuting it with | ied not to purchase it, prior to his making the pur- 
diligence to judgment and execution, is not at|©h#se, D. was a purchaser with notice of the claim 
liberty to show that the defendant has sustained | Of. H. K., and the sale of the land should be set 
no injury or loss by his omission; not having put|#S!¢e- 


that fact in issue by the pleadings. 


A plaintiff is at liberty to reply toa plea under 
the statute, by way of avoidance, that he has 
complied with the requirements of the statute as 


length. 


Gillilan v. Ludington. 128 


TEST OATH. 


| 
contained in the 2nd section, setting them out at! 


| 
| 


| That, under thecircumstances, H. K. was en- 


'titled to redeem the whole of the unsold land, 
including the 100 acres last sold. 


That the creditors of H. K., other than N., 
mentioned in the contract between H. K. and N. 
should be made parties ts the suit. 


That so much of the land, including the 100 





jacres last sold by N., and excluding the other 
jland sold to D., should be sold as may be necer- 
jsary to pay said debts and liabilities, and such 
371| judgments against H. K. as are liens upon the 
383 land, unless the said H. K. pays the debts and 
jliabilities. Thatif H. K. pays the debts and lia- 
|bilities, N. shall convey thelands to H. K.. That 


lif any part of the land is sold to pay the debts 
When land is sold under a decree, no title passes |and liabilities, the residue, if any, shall be con- 


See Attachment 
Kyle v. Jenkins et ads., 
and Peerce v. Carskadon, 


TITLE. 





if the party against whom the suit was institu-|veyed by N. to H. K., or by a commissioner ap- 
ted had no equity in the land. pointed for a 
Parrill v. McKinley et ais., 67 Kyger v. Depue, 288 
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WAIVER. consistant with the testimony he has given on 
the trial. 

A waiver, to be operative, must be supported by| It is proper, to lay a foundation for impeaching 
an agreement founded on a valuable considera-/the credit of a wituess, to first inquire of him, on 
tion, or the act relied on as a waiver must be such)cross-examination, whether he has not on some 
as to estop a party from insisting on performance former occasion given a different account, or made 
of the contract or forfeiture of the cundition.|a different statement of a matter of fact, to which 
HELD, he has testified on the trial. 

That the evidence in this case does not estab-| After the denial, on cross-examination, of a 
lish a waiver or estoppel as tothe performance of| witnesss that he has made such inconsistent «or 
the conditlon prescribed in the policy, that if the! contradictory statement, although it is admi sible, 
premium on the risk shall not be paid at maturi-| upon a principle of convenience or absolute neces- 


ty, such failure shall terminate the insurance. jsity, to put the question to the impeaching wit- 
Muhdeman v. National Ins. Co. 508)ness in the same words it had been put to the 
former witness, yet it would be more satisfac. 

WITNESS. tory that the answer should be obtained without 


a direct suggestion. 
1. The partner who did not sign the bond, was} If the question put to the impeaching witness, 
a competent witness, because his interest was/is not in the same words as put to the former wit- 
equal between the plaintiff and defendant; the! ness, it should, nevertheless, be relative, and suffi- 
defendant by deed having released him from all/ciently precise, so as to indicate to the impeaching 
liability for costs of that suit. |wituess the same subject matter or transaction 
Black v. Campbell. 51) testified to by the'former witness, and not so gen- 
2. Under the statute, Code, chapter 130, section|eral as to introduce irrelevant and improper tes- 
23, a party toacivilaction may bea witness in|timony. 
behalf of himself or of any other party to prove| ‘The question propounded to the witness Ar- 
the conditions upon which a bond was delivered.|thur, is too general, and calculated to prejudice 
Newlin v. Beard et ad. 110\the merits of the case by the introduction of ir- 
3. Itis competent to impeach the credit of ajrelevant and inadmissable matter. 
witness by proof that he has made statements in-| Morgan v. The Franklin Insurance Co. 496 

















